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PREFACE- 

The  Superior  Court  of  Chancery  of  the  state  of  Mississippi 
was  first  established  in  the  year  1821.  By  the  Constitution  of 
1817,  the  judicial  power  of  the  state  was  vested  in  one  Supreme 
Court,  and  such  superior  and  inferior  courts  of  law  and  'equity 
as  the  legislature  might,  from  time  to  time,  direct  and  estab- 
lish. The  equity  jurisdiction  of  the  state  was  exercised  by 
the  superior  courts  of  law  until  the  year  1821,  when  the  Supe- 
rior Court  of  Chancery  was  established  by  legislative  enact* 
ment  The  jurisdiction  of  this  court  was  co-extensive  with 
that  of  the  Chancery  Court  of  Great  Britain.  In  die  year  1833 
a  new  constitution  was  adopted,  which  contains  the  following 
provision: 

"A  separate  Superior  Court  of  Chancery  shall  be  established, 
with  full  jurisdiction  in  all  matters  of  equity:  provided,  however ■, 
the  legislature  may  give  to  the  circuit  courts  of  each  county  equity 
jurisdiction  in  all  cases  where  the  value  of  the  thing,  or  amount 
in  controversy,  does  not  exceed  five  hundred  dollars;  also,  in 
all  cases  of  divorce,  and  for  the  foreclosure  of  mortgages.  The 
chancellor  shall  be  elected,  by  the  qualified  electors  of  the  whole 
state,  for  the  term  of  six  years,  and  shall  be  at  least  thirty  years 
old  at  the  time  of  his  election." 

On  the  2d  day  of  March,  1833,  the  legislature  passed  a  law 
organizing  the  court  under  this  clause.  The  chancellor  was 
the  sole  judge  of  the  court  until  the  year  1842,  when  the  legis- 
lature established  the  "District  Chancery  Court  of  the  State  of 
Mississippi,"  consisting  of  one  judge,  styled  Vice-chancellor, 


vi  PREFACE. 

The  territorial  jurisdiction  of  this  court  extends  over  twenty- 
two  counties  in  the  northern  section  of  the  state.  The  vice- 
chancellor  has  concurrent  jurisdiction  with  the  chancellor,  in 
said  district,  in  all  cases  where  the  amount  in  controversy  does 
not  exceed  five  hundred  thousand  dollars.  An  appeal  lies 
from  the  District  to  the  Superior  Court  of  Chancery,  unless, 
by  consent  of  both  parties,  the  case  is  taken  directly  to  the 
High  Court  of  Errors  and  Appeals. 

In  the  year  1830,  the  Hon.  John  A.  Quitman,  then  Chan- 
cellor, was  authorized  by  the  Legislature  to  report  the  deci- 
sions of  the  chancery  court,  but  the  law  was  not  complied 
with.  On  the  28th  of  February,  1842,  another  act  was  passed, 
making  it  the  duty  of  the  Attorney  General  to  report  the  de- 
cisions of  this  court.  By  virtue  of  this  law,  the"  present  vol- 
ume is  presented  to  the  public.  It  is  composed  entirely  of 
cases  decided  by  Chancellor  Buckner,  from  December,  1839, 
until  December,  1842.  A  great  number  of  cases,  decided  du- 
ring the  same  period,  are  still  unreported, — the  opinions  of  the 
Chancellor  not  being  prepared  for  publication.   . 

It  is.  due  to  the  Chancellor  to  say,  that  many  of  the  opin- 
ions in  this  volume  consist  of  brief  notes  for  decision,  made 
by  him  previous  to  the  passage  of  the '  act  requiring  the  deci- 
sions of  his  court  to  be  reported;  but  from  the  unqualified 
approbation  with  which  they  were  received  by  the  bar  when 
delivered,  it  is  believed  that  the  judicial  learning  they  contain 
will  prove  no  less  valuable  on  account  of  their  brevity. 

The  briefs  and  arguments  of  counsel  were  not  prepared  by 
them  with  an  eye  to  their  publication;  and  the  Reporter  has 
therefore  been  compelled,  in  many  cases,  to  cut  them  down  to 
a  mere  citation  of  authorities,  and  in  others  to  omit  them  en- 
tirely. It  is  hoped  that,  in  future,  counsel  will  be  more  par- 
ticular in  filing  their  briefs,  as  they  constitute  a  most  valuable 
portion  of  a  book  of  reports. 


PREFACE.  vii 

Each  case  is  preceded  by  an  abstract  of.  aU  the  material 
points  decided  therein,  and  a  copious  index  is  subjoined,  where- 
by every  principle  contained  in  the  volume  may  be  referred 
to  without  delay. 

The  second  volume  will  appear  in  the  course  of  the  coming 
year. 

JOHN  D.  FREEMAN. 
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RULES  OF  PROCEEDING 


FOR   THE 


SUPERIOR  COURT  OF  CHANCERY. 


RULE  I. 
Rules  shall  be  held  in  the  clerk's  office,  on  every  Monday, 
Thursday,  and  Saturday,  of  each  term  of  the  Court,  for  the  pur- 
pose of  entering  all  proceedings  and  orders  which  may  be  entered 
at  the  rules.  They  shall  be  held  under  the  direction  of  the  Clerk; 
but  the  Chancellor  may  make  or  allow  any  special  order  in  any 
cause,  which  shall  be  entered  in  the  rule  docket,  and  take  effect 
accordingly. 

RULE  H. 

Section  1.  No  process  to  bring  in  a  defendant  to  answer  shall 
issue  but  upon  bill  filed. 

Sec.  2.  The  return  of  process  "  executed,"  shall  be  a  sufficient 
foundation  for  any  subsequent  proceedings.  If  the  process  be  not 
executed,  the  clerk  shall  issue  other  similar  process,  if  the  same 
be  required  by  the  party  at  whose  instance  the  original  process 
was  issued. 

Sec.  3.    All  process  must  be  executed  by  a  sworn  officer,  or 
under  his  warrant ;  or  when  executed  by  any  other  person,  affida- 
vit must  be  made  of  the  service  thereof  and  filed. 
Vol.  I.— 2. 
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RULE  III. 

Sec.  1.  The  day  of  appearance  of  the  defendant  shall  be  the 
first  day  of  the  term  to  which  the  process  is  returned  "  executed ;" 
and  if  the  defendant  shall  not  then  appear  and  answer,  plead,  or 
demur,  the  complainant  may  give  a  rule  for  answer ;  and  if  the 
defendant  be  in  default  at  the  next  succeeding  rule  day,  the  com- 
plainant may  take  his  bill  for  confessed,  and  the  matter  thereof 
will  be  decreed  accordingly  by  the  court, — or  the  complainant 
may  have  a  general  commission  to  take  depositions,  and  proceed 
to  hearing,  as  if  the  answer  had  been  filed, — or  he  may  move  the 
court  for  an  attachment  to  bring  in  the  defendant  to  answer. 
Provided,  That  the  court  may,  on  cause  shown,  allow  the  de- 
fendant's answer  to  be  filed  and  grant  a  further  day  for  hearing. 

Sec.  2.  "When  a  party  is  in  custody  upon  such  writ  of  attach- 
ment, he  shall  be  detained  until  he  file  his  answer  or  be  discharg- 
ed by  the  court. 

RULE  IV. 

No  replication  to  an  answer  shall  be  filed.  But  if  any  matter 
alleged  in  the  answer  shall  make  it  necessary  for  the  complai- 
nant to  amend  his  bill,  he  may  have  leave  to  do  so,  with  or  with- 
out costs,  at  the  discretion  of  the  court. 

RULE  V. 

Sec.  1.  The  complainant  may  file  exceptions  to  the  answer, 
on  or  before  the  rule  day  next  succeeding  that  at  which  the  an- 
swer shall  have  been  filed,  and  give  a  rule  with  the  clerk  to  make 
a  better  answer,  on  or  before  the  next  succeeding  rule  day ;  and  if 
within  that  time  the  defendant  shall  put  in  a  sufficient  answer,  it 
shall  be  received  without  costs ;  but  if  the  defendant  insists  on 
the  sufficiency  of  the  answer,  or  neglects  or  refuses  to  put  in  a 
further  sufficient  answer,  or  shall  put  in  another  insufficient  an- 
swer, the  complainant  may  set  down  his  exceptions  on  the  motion 
docket  for  argument ;  and  after  the  expiration  of  such  rule,  or  any 
second  insufficient  answer  put  in,  no  further  or  other  answer  shall 
be  received  but  upon  payment  of  costs. 

Sec,  2.  If,  upon  argument,  the  complainant's  exceptions  be 
overruled,  he  shall  pay  to  the  defendant  such  costs  as  shall  be  al- 
lowed by  the  court ;  if  the  defendant's  answer  shall  be  adjudged 
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insufficient,  he  shall  pay  to  the  complainant  such  costs  as  the  court 
shall  allow. 

Sec.  3.  If,  after  an  answer  adjudged  insufficient,  the  defendant 
shall  put  in  another  insufficient  answer,  which  shall  be  so  adjudg- 
ed, he  or  she  may  be  examined  on  interrogatories  and  committed 
until  he  or  she  shall  answer  them  and  pay  costs ;  or  the  complain- 
ant may  move  the  court  to  take  so  much  of  the  bill  as  is  not  an- 
swered sufficiently  for  confessed,  and  proceed  to  take  depositions, 
or  to  hearing  in  the  usual  manner. 

RULE  VI. 

Sec.  1.  The  defendant  may,  at  any  time  before  the  bill  is 
taken  for  confessed,  or  afterwards,  with  leave  of  the  court,  demur, 
or  plead,  to  the  whole  bill,  or  to  a  part ;  and  he  may  demur  to 
part,  plead  to  part,  and  answer  to  part:  but  in  case  the  bill  charges 
fraud  or  combination,  a  plea  to  such  part  must  be  accompanied 
with  an  answer  fortifying  the  plea,  and  explicitly  denying  the 
fraud  and  combination,  and  the  fact  on  which  the  charge  is 
founded. 

Sec.  2.  The  complainant  may  set  down  the  demurrer  or  plea 
for  argument,  or  he  may  take  issue  on  the  plea.  If  upon  the  issue 
the  fects  stated  in  the  plea  be  found  for  the  defendant,  they  shall 
avail  him  as  far  as  in  law  and  equity  they  ought  to  avail ;  and  if 
found  false,  the  complainant  shall  have  the  like  benefit  thereof 

Sec.  3.  If  the  plea  or  demurrer  be  overruled,  no  other  plea  or 
demurrer  shall  thereafter  be  received,  but  the  defendant  shall  pro- 
ceed to  answer  the  bill ;  and  if  he  fail  so  to  do  on  or  before  a  day 
to  be  assigned  by  the  court,  the  bill,  or  so  much  thereof  as  was 
covered  by  the  plea  or  demurrer,  may  be  taken  for  confessed,  and 
the  matter  thereof  be  decreed  accordingly. 

Sec.  4.  Upon  a  plea  or  demurrer  being  argued  and  overruled, 
cost  shall  be  paid  as  where  an  answer  shall  be  adjudged  insuf- 
ficient ;  but  if  adjudged  good,  the  party  pleading  or  demurring 
shall  have  his  costs. 

Sec.  5.  The  defendant,  instead  of  filing  a  formal  demurrer 
or  plea,  may  insist  on  the  matter  of  law,  or  special  matter,  in  his 
answer,  and  have  the  same  benefit  thereof  as  if  he  had  pleaded 
the  same  matter  or  had  demurred. 

Sbc.  6.    If  the  complainant  shall  not  reply  to  or  set  down  for 
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argument  any  plea  or  demurrer  on  or  before  the  next  rule  day, 
after  the  filing  thereof  the  defendant  may  take  the  rule,  "  that  the 
bill  be  dismissed  with  costs." 

RULE  VII. 

Upon  the  coming  in  of  an  answer,  if  the  complainant  conceives 
that  it  confesses  the  allegations  of  the  bill  sufficiently  to  entitle 
him  to  a  decree,  he  may  set  down  the  cause  for  hearing  on  bill 
and  answer. 

RULE  VIII. 

Sec.  1.  Rules  to  plead,  answer,  and  for  all  other  proceedings 
necessary  and  proper  to  be  taken  in  the  clerk's  office,  shall  be  sig- 
nified to  the  clerk  in  his  office,  and  shall  be  by  him  entered  in  a 
rule  book,  to  be  kept  by  him  for  the  information  of  all  parties,  at- 
tornies,  and  counsellors  concerned  therein,  and  shall  be  considered 
as  sufficient  notice  of  what  has  been  done  at  the  rules. 

Sec.  2.  The  rules  shall  be  considered  as  given  from  rule  day 
to  rule  day,  and  the  time  allowed  to  the  party  to  comply  with  the 
rule  be  considered  as  expired  with  the  calling  of  the  cause  by  the 
clerk  on  that  rule  day ;  if  the  rule  be  not  then  complied  with,  the 
proceeding  consequent  upon  such  non-compliance  may  be  taken 
on  that  rule  day  against  the  party  in  default,  and  entered  accord- 
ingly. 

RULE  IX. 

The  court  may  regulate  all  proceedings  at  the  rules,  correct 
errors,  set  aside  dismissions,  and  reinstate  the  suits,  from  time  to 
time,  on  such  terms  as  may  appear  equitable ;  and  no  dismission 
or  other  office  judgment  shall  be  considered  final  until  approved 
and  confirmed  by  the  court,  and  so  entered  of  record. 

RULE  X. 

Abatement  and  Revivor. 
Sec.  1.  Where  any  party,  either  complainant  or  defendant,  in 
any  suit,  shall  be  dead,  it  shall  be  the  duty  of  the  clerk,  upon  ap- 
plication, to  issue  process  to  bring  into  court  the  representatives  of 
such  deceased  person,  to  show  cause  why  the  suit  should  not  be 
revived. 


SUPERIOR  COURT  OP  CHANCERY;  IT 

Sec.  2.  When  pending  any  suit  in  this  court  any  party  shall 
die,  the  proper  representatives  of  the  personalty  or  realty  of  the 
deceased  party,  according  to  the  nature  of  the  case,  may  volun- 
tarily come  in  and  be  admitted  parties  to  the  suit :  and  if  such 
representatives  shall  not  voluntarily  become  parties,  then  the  com- 
plainant, or  if  he  be  dead  his  representatives,  may  come  in,  be  ad- 
mitted parties,  and  have  the  suit  revived,  and  shall  have  the  prop- 
er process  to  bring  in  the  representatives  of  any  deceased  defend- 
ant, and  have  the  suit  revived  against  them;  and  upon  suggestion 
upon  the  record  of  the  death  of  any  complainant,  the  defendant, 
on  motion,  may  obtain  an  order,  that  unless  the  representatives  of 
such  deceased  complainant  shall  become  parties  within  the  first 
three  days  of  the  ensuing  stated  term,  that  the  suit  shall  be  abated; 
or  at  his  election,  if  he  may  have  an  interest  and  benefit  in  pro- 
ceeding further  in  the  cause,  may  have,  upon  motion,  an  order  for 
process  to  bring  in  the  representatives  of  the  deceased  complain- 
ant, and  to  revive  the  suit,  and  to  proceed  to  a  hearing. 

RULE  XL 

Affidavits  to  bills,  answers,  pleadings,  or  for  verification  of  facts 
whereon  to  ground  any  motion,  order  or  proceeding,  must  be 
signed  by  the  party  making  such  oath  or  affirmation,  and  if  taken 
within  this  state,  may  be  sworn  or  affirmed  before  any  justice  of 
the  peace,  or  mayor  of  a  city,  notary  public,  commissioner  in 
chancery,  or  judge ;  and  without  this  state  may  be  sworn  to  or 
affirmed  before  any  justice,  notary  public,  mayor  or  alderman  of 
any  city,  town  or  corporation,  judge  or  chancellor  of  any  of  the 
states,  territories  or  district  of  this  Union,  or  of  any  foreign  state, 
kingdom  or  potentate,  or  the  clerk  of  this  court  or  his  deputy,  du- 
ly appointed. 

RULE  XII. 

Amendments  will  be  permitted,  of  process,  at  any  time  before 
final  decree,  without  costs. 

Amendments  of  bills,  before  the  defendant  and  his  attorney 
hath  taken  out  a  copy,  or  in  a  small  matter  afterwards,  without 
costs;  but  afterwards,  upon  the  payment  of  costs  occasioned 
thereby.  Provided,  That  no  amendment  shall  be  allowed,  of 
course,  to  a  bill  that  has  been  sworn  to  by  the  party. 

a* 
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Amendments  of  answers,  without  costs,  if  before  the  complain- 
ant, his  attorney  or  counsellor  hath  taken  out  a  copy  or  excepted ; 
if  afterwards,  upon  payment  of  costs  occasioned  thereby,  to  be 
taxed  in  such  cases  by  the  clerk :  but  no  answer  sworn  to  shall  be 
amended  without  leave  of  the  court. 

RULE  XIII. 

Sec.  1.  Answers  must  be  signed  by  counsel,  and  must  be  free 
from  scandalous  and  impertinent  matter.  If  complaints  be  made 
that  the  answer  offends  against  the  rules  of  courts  of  chancery  in 
this  behalf,  the  complainant,  on  motion,  may  have  it  referred  to 
the  clerk  acting  as  master  in  chancery  or  other  person,  to  be 
designated  by  the  court,  to  look  into  the  answer  and  report 
•whether  any,  and  what  impertinent  or  scandalous  matter  may  be 
contained  in  it ;  and  if  the  answer  be  adjudged  scandalous  and 
impertinent,  the  court  will  order  such  matter  to  be  expunged,  and 
that  the  defendant  pay  the  costs  to  be  taxed  by  the  clerk.  More- 
over, the  court  may  hold  the  counsel  who  signed  the  answer 
with  the  scandalous  and  impertinent  matter  in  it  responsible  for  so 
doing. 

Sec.  2.  After  a  cause  is  set  for  hearing,  a  motion  to  refer  an 
answer  for  scandal  or  impertinence  will  not  be  allowed. 

RULE  XIV. 

Exhibits. 

Sec.  1.  All  papers  and  documents  referred  to  in  any  bill  or 
answer,  except  papers  on  file  and  records  of  this  court,  must  ac- 
company and  be  annexed  to  or  filed  with  the  same,  or  the  reason 
for  not  filing  them  be  accounted  for  in  such  bill  or  answer,  other- 
wise such  bill  may  be  dismissed,  or  the  answer  taken  from  the  file 
and  the  bill  taken  for  confessed  and  decree  be  entered,  as  the  case 
may  be:  Provided,  The  court  may  give  a  day  for  filing  exhibits, 
when  required  by  the  opposite  party. 

Sec.  2.  Exhibits  of  complainant  shall  be  designated  by  letters, 
and  those  of  defendant  by  figures. 

RULE  XV. 
Of  Bills  and  Cross  Bills. 
Sec.  1.    Bills  must  be  signed  by  counsel — must  be  plainly  and 
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distinctly  written  on  one  side  of  one  or  more  sheets  or  half  sheets 
of  good  writing  paper,  well  fastened  together  by  sewing  or  other- 
wise—must state  the  county  of  the  residence  of  each  party,  com- 
plainant and  defendant,  or  if  any  defendant  be  a  non-resident, 
state  of  what  state  or  county.  Bills  must  be  free  from  scandalous 
and  impertinent  matter ;  and  upon  complaint  that  a  bill  is  scandal- 
ous or  impertinent,  the  defendant  may,  upon  motion,  have  it  re- 
ferred, as  in  rule  XIII,  and  like  proceedings  had  thereon,  as  in 
case  of  answers  so  referred. 

Sec.  2.    After  an  answer  is  filed,  a  motion  to  refer  the  bill  for 
scandal  or  impertinence  will  not  be  allowed. 
•  Sec.  3.     When  a  cross  bill  shall  be  filed,  the  defendant  to  the 
original  bill  shall  answer  thereto,  before  the  defendant  or  defend- 
ants to  the  cross  bill  shall  be  required  to  answer  to  such  cross  bilk 

RULE  XVI. 

Of  the  Clerk. 

Sec.  1.  He  shall  give  his  attendance  personally  in  court 
during  the  sessions,  unless  prevented  by  sickness,  or  be  absent  by 
leave  first  obtained  of  the  chancellor,  except  in  the  cases  provided 
by  law  where  he  may  appear  by  deputy. 

Sec.  2.  He  shall  keep  a  general  docket,  showing  the  names  of 
the  parties,  the  time  of  filing  the  bill,  the  service  of  process,  the 
time  of  filing  the  answer,  the  state  of  the  pleadings  and  of  the 
parties,  their  attornies  and  counsel,  and  all  persons  concerned. 

Sec.  3.  He  is  required  to  endorse  on  every  paper  filed  in  a 
cause  the  style  of  the  suit,  and  the  time  when,  and  the  party  by 
whom  it  was  filed. 

Sec.  4.  He  shall  not  suffer  any  paper  so  filed  to  be  withdrawn 
but  by  leave  of  the  chancellor,  and  then  a  copy  must  be  retained 
at  the  cost  of  the  party  obtaining  leave  to  withdraw  it. 

Sec.  5.  He  shall  not  suffer  the  original  papers  belonging  to 
any  case  to  be  handled  or  used  in  his  office  but  in  the  presence  of 
and  under  the  superintendence  of  himself  or  his  deputy,  nor  to 
be  taken  out  of  his  office  and  custody  but  by  the  chancellor  or  his 
order,  or  the  order  of  a  court  having  competent  jurisdiction  in  that 
behalf. 

Sec.  6.  He  shall  prepare  for  the  chancellor,  at  the  commence- 
ment of  every  stated  term,  a  docket,  showing  the  causes  set  down 
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for  hearing  and  for  argument,  office  dismissions,  and  other  ques- 
tions and  matters  standing  for  hearing,  decree,  confirmation  or  de- 
cision of  the  chancellor ;  and  shall  regularly  and  promptly  after 
each  rule  day,  during  the  session,  add  to  the  docket  all  such  ad- 
ditional cases  as  shall  have  been  set  for  hearing  or  argument,  or  so 
proceeded  in  at  the  rules  as  to  stand  for  the  order,  decision,  con- 
firmation or  regulation  of  the  court. 

Sec.  7.  He  shall  file  with  the  papers  in  each  cause,  when 
heard,  n  statement,  for  the  use  of  the  chancellor,  of  the  process, 
pleadings,  orders  at  the  rules  and  in  court,  and  other  proceedings 
had  and  made  therein,  (if  any  such,)  which  do  not  appear  on  the 
docket  furnished  to  the  chancellor. 

Sec.  8.  He  shall  also  keep  a  motion  docket,  as  heretofore  prac- 
tised in  this  court,  in  which  shall  be  entered  all  motions  proper  for 
hearing  on  motion  days. 

Sec.  9.  He  shall  not  undertake  nor  act  as  attorney,  solicitor, 
counsellor,  or  attorney  in  fact,  or  agent  for  either  party,  as  to  any 
matter  begun,  pending,  or  to  be  executed  in  this  court,  or  under 
the  authority  of  its  process. 

Sec.  10.  Where  bond  and  security  is  by  any  order  for  injunc- 
tion or  attachment  or  other  restraining  orders  directed  to  be  giv- 
en in  the  office,  such  order  shall  be  considered  as  no  longer  of 
avail  to  the  party  who  obtained  it,  unless  bond  with  security  be 
executed  within  thirty  days  after  the  granting  of  such  order. 

Sec.  11.  For  the  prevention  of  errors  in  entering  up  the  de- 
crees and  orders  of  the  court,  the  proceedings  of  each  and  every 
day  shall  be  drawn  up  at  large  by  the  clerk  in  the  minute  book, 
and  when  so  prepared  shall  be  read  in  open  court  for  any  neces- 
sary corrections  to  be  made  therein  on  the  meeting  of  the  court 
the  next  succeeding  morning ;  and  when  so  read  and  approved, 
they  will  be  signed  by  the  chancellor.  Provided,  That  on  the 
last  day  of  each  term  the  minutes  shall  be  prepared  and  signed  on 
the  same  day. 

Sec.  12.  He  shall  keep  a  register  of  the  attornies  and  counsel- 
lors admitted  to  practice  in  this  court,  and  make  a  roll  of  their 
pames,  arranged  in  the  order  established  by  the  sixth  section  of 
the  seventeenth  rule ;  which  roll  he  shall  arrange  and  remodel 
from  time  to  time  as  circumstances  shall  require,  and  be  kept  by 
him  for  the  use  of  the  court  and  the  bar. 
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rule  xvn. 

Of  Counsellors  and  Attornies. 
Sec.  1.  Counsellors  and  attornies  at  law  of  this  court,  who 
shall  prepare  or  file  bills,  answers,  and  other  pleadings,  are  expect- 
ed to  sign  them,  and  to  be  responsible  to  the  court  that  such 
pleadings  are  decorous  and  free  from  scandalous  and  impertinent 
matter. 

Sec.  2.  Only  two  counsel  will  be  permitted  to  argue  for  each 
party,  complainant  and  defendant  in  a  cause. 

Sec.  3.  Admissions  of  facts  or  consent  to  orders  or  decrees,  or 
to  waive  rights  and  privileges  under  tho  rules  of  this  court,  made 
by  attornies  or  counsellors,  must  be  in  writing,  signed  and  filed 
with  the  papers  in  the  cause,  or  be  entered  on  the  minutes  by  the 
clerk,  where  the  parties  consent  in  his  presence. 

Sec.  4.  Consent  of  counsel  only  will  not  be  allowed  to  con- 
tinue stale  cases  hanging  on  the  docket ;  the  consent  of  the  court, 
for  cause  shown,  must  be  obtained. 

Sec.  5.  The  counsel  for  each  party,  complainant  and  defend- 
ant, shall,  in  convenient  time  before  the  argument  of  the  case,  fur- 
nish the  court  with  a  brief  or  succinct  abstract  of  the  cause,  con- 
taining the  facts  relied  on,  with  reference  to  the  document,  exhibit, 
deposition  or  evidence  in  support  of  the  facts,  the  principles 
of  law  and  equity  intended  to  be  insisted  on,  and  a  citation 
of  the  authorities  intended  to  be  used  in  support  of  those  prin- 
ciples. 

Sec.  6.  In  motions  they  shall  have  precedence:  first,  the 
attorney  general,  and  then  according  to  their  seniority  in  the  pro- 
fession ;  but  no  one  to  make  a  second  motion  until  each  has  had 
an  opportunity  of  making  his  motion.  Attention  to  this  rule  by 
the  gentlemen  of  the  bar,  and  to  the  roll  to  be  kept  by  the  clerk, 
may  render  a  formal  call  of  the  roll  unnecessary. 

Sec.  7.  Motions  may  be  made  on  each  day  after  the  minutes 
of  the  preceding  day  shall  have  been  read,  the  opinions  and  de- 
crees of  the  court  pronounced,  and  before  a  case  for  hearing  or  ar- 
gument has  been  opened,  and  not  afterwards,  until  the  cases  set 
for  the  day  have  been  disposed  of)  unless  the  motion  relates  to  the 
case  in  hearing  or  be  of  urgency  as  to  time. 
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RULE  XYIII 

Sec.  1.  Depositions  are  to  be  taken  according  to  the  several 
acts  of  the  General  Assembly. 

Sec.  2.  No  deposition  shall  be  reduced  to  writing,  in  any  part, 
by  the  attorney  or  counsellor  of  either  party ;  but  every  deposi- 
tion shall  be  reduced  to  writing  wholly  by  the  person  executing 
the  commission,  or  by  the  witness  himself  in  presence  of  such 
commissioner,  and  signed  in  his  presence  by  the  witness. 

Sec.  3.  No  witness  shall  be  twice  examined  by  the  same  party, 
unless  by  special  leave  of  the  court,  or  because  the  first  examina- 
tion was  under  a  commission  de  bene  esse. 

RULE  XIX. 

Exhibits,  deeds,  documents,  and  writings  essential  to  the  justice 
of  the  cause,  may  be  proved  viva  voce,  at  the  hearing,  upon  the 
application  of  the  party  who  is  to  make  use  of  them :  for  this  pur- 
pose an  order  must  be  obtained  describing  the  deed,  document,  or 
writing  to  be  proved,  and  such  testimony  shall  be  reduced  to 
writing,  in  court,  by  the  clerk,  and  filed  in  the  case. 

RULE  XX. 

Exceptions  to  answers  must  be  taken  before  the  complainant  sets 
the  cause  down  for  hearing ;  and  when  taken  for  insufficiency, 
must  contain  the  charge  in  the  bill  not  answered,  and  refer  to  the 
page  in  the  bill  which  contains  the  charge. 

Exceptions  to  depositions  must  state  the  cause  of  objection  spe- 
cifically, must  be  in  writing,  and  filed  with  the  clerk  before  the 
cause  is  called  for  hearing,  otherwise  no  exception  will  be  allowed 
to  the  reading,  except  for  interest  or  other  incompetency  appearing 
by  the  pleadings  and  evidence. 

Exceptions  to  the  reports  of  commissioners  in  chancery  must 
be  in  writing,  and  state  particularly  the  error  or  grievance  com- 
plained of. 

Exceptions  to  bills  for  scandal,  impertinence,  or  want  of  exhibits 
referred  to,  must  be  made  before  answer  filed. 

Exceptions  to  answers  for  like  causes,  must  be  before  the  cause 
is  set  for  hearing. 

Exceptions  to  the  sufficiency  of  the  securities  for  prosecution  of 
a  suit,  or  under  any  order  for  injunction  or  bail,  may  be  made  at 
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any  time  pending  the  suit,  upon  reasonable  notice  to  the  adverse 
party. 

RULE  XXI. 

Injunctions. 

Motions  to  dissolve  must  be  on  five  days'  notice,  in  writing,  to 
the  adverse  party  or  his  attorney,  or  by  entry  of  such  motion  on 
the  rule  docket  the  like  period  of  time.  No  motion  to  dissolve 
will  be  heard  after  the  cause  is  set  down  for  hearing,  nor  after  a 
former  motion  overruled. 

No  motion  to  discharge  an  injunction  on  the  face  of  the  bill  for 
want  of  equity,  will  be  received ;  the  defendant  may  demur,  and 
set  down  the  demurrer  for  argument 

RULE  XXEL 

Guardian  ad  litem. 

No  order  appointing  a  guardian  ad  litem  to  defend  infants  will 

be  made  until  after  the  return  day  of  process  executed,  or  until 

after  publication,  in  case  of  non-residents,  executed  and  the  day 

assigned  lor  appearance  of  the  non-resident  defendants  has  passed. 

RULE  XXIII. 

Sec.  1.  Commissioners  in  chancery  shall  not  act  as  attorney, 
counsellor,  or  agent  for  either  party,  in  any  matter  pending,  or  to 
be  executed  under  the  order  or  process  of  this  court,  before  such 
commissioner. 

Sec.  2.  When  a  matter  is  referred  to  a  commissioner,  to  ex- 
amine and  report  thereon,  he  shall  assign  a  day  and  place  there- 
for, and  give  reasonable  notice  to  the  parties,  or  the  attorney  of 
the  parties,  by  personal  service,  or  by  advertisement  in  the  nearest 
newspaper,  according  to  circumstances.  If  either  party  shall  fail 
to  attend,  the  commissioner  may  adjourn  the  matter  to  some  fu- 
ture day,  and  give  notice  thereof  to  the  parties  or  their  attornies,  in 
which  notice  it  shall  be  expressed,  that  if  the  party  shall  fail  again 
to  appear,  that  the  commissioner  will  proceed  ex  parte;  and  if  af- 
ter receiving  such  notice,  the  party  shall  again  fail  to  attend,  the 
commissioner  may  proceed  to  examine  the  matter  to  him  referred : 
He  is  authorized  and  required  to  administer  all  oaths,  and  take  the 
necessary  proof  required,  in  examining  each  and  every  account 
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or  matter  to  him  referred ;  he  shall  take  down  in  writing  such 
proof,  and  return  it  with  his  report,  and  having  completed  his 
examination  and  statement,  he  shall  make  report  thereon  to  the 
court,  and  such  proceedings  shall  he  had  thereon  as  shall  seem 
right  and  equitable. 

RULE  XXIV. 
Notice. 
The  parties  and  their  attorneys  must  take  notice  of  the  pro- 
ceedings at  the  rules:    No  other  notice  thereof  will  be  required, 
than  the  entries  of  the  proceedings  on  the  rule  docket. 

RULE  XXV. 

Parties. 
Complainant  must  bring  in  all  necessary  and  proper  parties  in 
interest  before  the  court ;  and  if  he  omit  to  do  so,  either  a  defend- 
ant against  whom  process  is  prayed,  or  a  party  in  interest  against 
whom  no  process  is  prayed,  may,  upon  showing  to  the  court  that 
parties  in  interest  do  exist,  who  have  not  been  made  parties  by  the 
bill,  have  a  rule  upon  the  complainant,  to  make  such  parties  in  in- 
terest parties  to  his  bill,  or  show  cause  to  the  contrary ;  and  if  the 
complainant  shall  fail  to  make  such  parties,  or  to  show  cause  at 
the  expiration  of  the  rule,  his  suit  may  be  dismissed. 

RULE  XXVI. 

Re-hearing. 

Sec.  1.  Every  petition  for  re-hearing  must  be  in  writing,  and 
signed  by  two  or  more  counsel  not  concerned  in  the  cause ;  shall 
contain  the  special  matter  or  cause  on  which  such  re-hearing  is  ap- 
plied for,  and  the  facts  therein  stated,  if  not  apparent  on  the  papers 
on  file,  shall  be  verified  by  the  oath  of  the  party  or  some  other 
person.  The  petition  will-  be  considered  and  decided  on  without 
argument,  and  if  granted,  a  day  will  be  assigned  for  the  re-hear- 
ing. 

Sec.  2.  The  petition  for  re-hearing  must  be  presented  within 
five  days  after  the  decree  pronounced. 

Sec.  3.  No  petition  for  a  re-hearing  shall  supersede  the  execu- 
tion of  the  decree,  unless  so  allowed  and  ordered  by  the  chan- 
cellor. 
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RULE  XXVII. 
On  Tuesday  and  Thursday  of  each  week  the  chancellor  will 
call  the  trial  docket,  and,  upon  the  call,  will  hear  applications  for 
further  testimony  if  desired  in  any  cause,  and  arrange  the  causes 
for  hearing  and  argument,  by  assigning  a  particular  day  for  each, 
if  desired  by  the  parties  or  their  attornies ;  and  when  a  day  is  so 
assigned,  the  case  will  not  be  heard  at  an  earlier  day. 

RULE  XXVIH. 

Surveys. 
Orders  of  surveys  may  be  taken  at  the  rules:  the  surveyor 
shall  return  four  fair  plats  and  certificates  of  survey,  two  whereof 
shall  be  kept  by  the  clerk,  and  one  thereof,  so  returned,  he  shall 
send  with  the  record  to  the  High  Court  of  Errors  and  Appeals, 
upon  any  appeal  or  writ  of  error  prosecuted :  either  party  may 
proceed  to  the  execution  of  the  order,  the  adverse  party  to  have 
reasonable  notice  of  the  time  and  place  of  beginning  to  execute  it. 

RULE  XXIX. 
No  cause  to  be  set  down  for  hearing,  unless  it  be  ready  for  trial 
as  to  all  parties. 

RULE  XXX. 

Counsel  shall  prepare  decrees,  under  the  direction  of  the  chan- 
cellor. 

RULE  XXXI. 

In  all  injunction  bills  against  non-resident  defendants,  if  the 
complainants  do  not,  at  the  return  of  the  subpoena  into  court  "not 
found,"  obtain  at  said  return  term,  from  the  court,  an  order  of  pub- 
lication, notifying  the  said  absent  defendant  or  defendants  of  the 
pendency  of  such  bill,  the  said  injunction  shall  stand  dissolved,  of 
course. 

RULE  xxxn. 

The  parties  should  make  their  proofs  as  full  before  publication  as 
the  nature  of  the  case  requires  or  admits,  to  the  end  that  the  sup- 
plementary proofs  before  the  commissioners  or  auditors,  may  be  as 
limited  as  the  rights  and  responsibilities  of  the  parties  will  admit. 
Vol,  L— 3 
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RULEXXXni. 
Orders  of  reference  should  specify  the  principles  on  which  the 
accounts  are  to  be  taken,  or  the  inquiry  proceed  as  far  as  the  court 
shall  have  decided  thereon,  and  that  the  examination  before  the 
commissioners  or  auditors  should  be  limited  to  such  matters  with- 
in the  limits  of  the  order,  as  the  principles  of  the  decree  or  order 
may  render  necessary,  and  as  were  not  examined  to,  or  fully 
proved  before  publication. 

RULE  XXXIV. 

No  witness  in  chief^  and  examined  before  publication,  nor  the 
parties,  ought  to  be  examined  before  the  commissioners  or  audi- 
tors ;  and  no  witness  once  examined  before  the  commissioners  or 
auditors  ought  to  be  examined  again  on  the  same  matters,  without 
a  special  order  for  that  purpose,  and  the  order  ought  to  specify  the 
matter  or  extent  of  the  examination,  except,  however,  that  the  ac- 
counting party  may  establish  by  his  own  oath,  being  credible  and 
pre-contradicted,  small  sums,  not  exceeding  twenty  dollars,  ac- 
cording to  the  course  of  the  court. 

RULE  XXXV. 

The  commissioners  or  auditors  ought,  in  the  first  instance,  to 
ascertain  from  the  parties  or  their  counsel,  by  suitable  acknowl- 
edgements, what  matters  or  items  are  agreed  to  be  admitted,  and 
then,  as  a  general  rule,  and  for  the  sake  of  precision,  the  disputed 
items  claimed  by  either  party  ought  to  be  reduced  to  writing  by 
the  parties  respectively,  by  way  of  charges  and  discharges ;  and 
the  requisite  proofs  ought  then  to  be  taken  by  written  interrogato- 
ries, prepared  by  the  parties,  and  approved  by  the  commissioners 
or  auditors,  or  viva  voce  examination,  as  the  parties  shall  deem 
most  expedient,  or  the  commissioners  or  auditors  shall  think  prop- 
er to  direct  in  the  given  case — that  the  testimony  may  be  taken  in 
the  presence  of  the  parties,  or  their  counsel,  if  they  choose  to  at- 
tend, (except  when,  by  a  special  order  of  the  court,  it  is  to  be  in 
secret,)  and  ought  to  be  reduced  to  writing  in  cases  where  it  shall 
be  deemed  desirable  by  the  commissioners  or  auditors,  or  under 
their  direction,  as  well  when  a  party  as  a  witness  is  examined. 

RULE  XXXVI. 

In  all  cases  where  the  commissioners  or  auditors  are  directed  to 
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report  the  proofs,  the  deposition  of  the  witness  should  be  reduced 
to  writing  by  them,  and  subscribed  by  the  witnesses,  and  the  dep- 
ositions returned  with  his  report  to  the  court. 

RULE  XXXVII. 
'When  an  examination  is  once  begun  before  the  commissioners 
«r  auditors,  they  ought,  on  assigning  a  reasonable  time  to  the  par- 
ties, to  proceed  with  as  little  delay  and  intermission  as  the  nature 
of  the  case  will  admit  of,  to  the  conclusion  of  the  examination, 
and  when  once  concluded,  it  ought  not  to  be  opened  for  further 
proof  without  special  and  very  satisfactory  cause  shown. 

RULE  XXXVIII. 
After  the  examination  is  concluded,  in  case  of  reference  to  take 
accounts  or  make  inquiries,  the  parties,  their  solicitors,  or  counsel, 
ought  to  have  a  day  assigned  them  to  attend  before  the  commis- 
sioners or  auditors  to  the  settling  of  their  report,  and  make  objec- 
tions, if  any  they  have,  in  writing,  and  when  the  report  is  finally 
settled  and  signed,  the  parties  ought  to  be  confined  in  their  excep- 
tions, to  be  taken  in  court,  to  such  objections  as  were  overruled  or 
disallowed  by  the  commissioners  or  auditors. 

RULE  XXXIX. 
When  either  party  is  to  be  examined,  they  may  be  by  written 
interrogatories  or  viva  voce,  at  the  option  of  the  parties,  and  all 
proceedings  before  the  commissioners  or  auditors  shall  be  taken 
notice  of  by  the  parties  respectively,  at  their  peril,  without  service 
of  copies  of  such  papers  as  may  be  filed  with  the  auditors  or  com- 
missioners, and  in  all  cases  the  question  of  notice  or  no  notice 
shall  be  decided  by  the  commissioners  and  auditors  themselves,  and 
shall  form  no  ground  for  exception  to  their  proceedings,  unless 
partiality  or  injustice  shall  be  shown. 

RULE  XL. 
The  general  principles  and  mode  of  proceeding  under  the  pre- 
ceding rules,  shall  be  conformable  to  the  practice  of  the  state  of 
New  York,  with  the  exception  of  the  formality  of  giving  notice, 
serving  copies  of  papers,  <fec.,  and  so  far  as  the  same  may  not  be 
inconsatent  with  the  rules  hereby  established. 
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RULE  XLI. 

No  counsellor  or  solicitor  of  this  court  shall  be  bail  or  security 
in  any  cause  pending  therein. 

RULE  XLII. 

Final  decrees  may  be  signed  by  the  court  at  any  time  during 
the  term  at  which  the  same  were  pronounced,  but  no  process 
shall  issue  thereon  until  after  the  expiration  of  thirty  days  from 
the  time  of  pronouncing  the  same,  unless  otherwise  ordered  by 
die  chancellor. 

RULE  XLI1I. 

The  sum  of  five  dollars  per  day  shall  be  allowed  to  all  com- 
missioners or  auditors  appointed  by  this  court  to  take  accounts 
and  make  inquiries,  and  the  time  necessarily  employed  in  the  ex- 
ecution of  their  duties  to  be  certified  on  oath  to  the  court,  on  the 
return  of  the  report, 

RULE  XLIV. 
In  all  injunction  cases,  affidavits  may  hereafter  be  read  in  sup- 
port of  the  bill  or  answer  upon  the  motion  to  dissolve :  Provided, 
the  same  have  been  taken  upon  notice  to  the  opposite  party,  or 
their  solicitor ;  and  in  case  of  the  absence  of  the  party,  or  in  case 
no  counsel  is  employed  upon  whom  notice  can  be  conveniently 
served,  by  their  advertisements,  for  three  weeks  in  succession,  in 
one  or  more  of  the  public  newspapers  printed  in  this  state. 

RULE  XLV. 
Wednesdays  and  Saturdays  of  each  term  shall  be  motion  days ; 
and  when  a  motion  is  regularly  called  on  the  motion  docket,  if 
the  party  making  the  motion  fail  to  answer  when  called,  the  mo- 
tion may  be  dismissed. 

RULE  XLVI. 
Motions  to  dissolve  injunctions  shall  be  heard  on  written  argu- 
ments of  counsel  or  briefs,  and  not  by  argument  in  open  court, 
excfept  by  order  of  the  chancellor. 
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RULE  XL VII.    Rescinded, 

RULE  XLVni. 
The  clerk  of  this  court,  in  vacation,  or  during  the  terms,  shall 
have  power  to  receive  the  suggestion  of  the  death  of  a  party,  upon 
which  a  hill  of  revivor  may  be  filed,  and  process  issued  to  bring 
in  the  representatives  of  the  deceased  party — he  may  make  orders 
of  publication  against  non-resident  defendants,  orders  pro  confesso; 
he  may  make  orders  for  taking  the  depositions  of  joint  defendants, 
saving  all  just  exceptions,  and  make  orders  nisi  for  costs. 

RULE  XLIX. 

Whenever  there  is  more  than  one  defendant  to  any  bill,  and  any 
one  or  more  demur,  the  party  or  parties  so  demurring,  or  the  com- 
|  plainant,  may  set  the  demurrer  down  for  argument;  and,  should 

|  the  demurrer  be  sustained  as  to  one  or  all,  the  bill  shall  be  dis- 

I  missed  as  to  the  party  whose  demurrer  is  sustained;  should  the 

demurrer  be  overruled  as  to  any,  time  shall  be  given  to  such  party 
to  answer,  and  the  bill  shall  be  brought  to  hearing  as  though  no 
demurrer  had  been  filed;  if  the  demurrer  is  not  set  down  for  argu- 
ment by  either  party,  during  the  term  at  which  it  is  filed,  the  de- 
murrer shall  be  overruled,  and  an  answer  within  thirty  days  after 
the  end  of  such  term  shall  be  filed,  or  the  bill  may  be  taken  for 
confessed. 

RULE  L. 

All  interlocutory  decrees  to  take  accounts,  and  all  final  decrees 
upon  the  merits  in  this  court,  except  upon  pro  confesso  taken,  shall 
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be  submitted  to  the  opposite  party  or  counsel,  if  present,  at  least 
one  day  before  the  same  shall  be  received  or  acted  on  by  the 
chancellor. 

RULE  LI.    Rescinded. 

RULE  LIL 

When  any  injunction,  attachment,  or  other  process  or  order  of  a 
restraining  character,  or  on  which  security  shall  be  required,  shall 
be  granted,  in  vacation,  by  the  chancellor  or  any  judge  in  the  state, 
if  the  bill  or  petition  in  which  the  same  may  have  been  issued 
shall  not  have  been  filed  in  the  office  of  the  clerk  of  the  superior 
court  of  chancery,  it  shall  be  the  duty  of  the  complainant  or  peti- 
tioner, or  the  solicitor  of  such  complainant  or  petitioner,  to  file 
such  bill  or  petition  in  the  said  office,  on  or  before  the  first  day  of 
the  term  next  after  the  issuance  or  granting  of  such  order,  injunc- 
tion, attachment,  or  other  process;  and  in  case  of  a  failure  to  com- 
ply with  the  above  direction,  then  the  defendant  may  file  said  bill 
or  petition,  if  to  be  had,  and  have  the  same  docketed;  and  if  not 
to  be  had,  then,  on  a  showing  to  the  satisfaction  of  the  chancellor, 
any  such  case  may  be  docketed  by  the  defendants,  in  either  of  the 
above  ways;  the  injunction  attachment  or  other  process  dissolved, 
discharged  and  set  aside,  unless  good  cause  is  shown  to  the  con- 
trary by  the  complainants. 

RULE  Lffl. 
Upon  the  hearing  all  motions  to  dissolve  injunctions,  in  which 
counsel  shall  desire  to  be  heard  after  the  reading  of  the  necessary 
papers  in  the  cause,  the  counsel  of  both  parties  shall  read  and  sub- 
mit in  writing,  distinctly,  the  point  involved  in  the  motion,  and 
thereupon  the  court  may  dispense  with  the  argument  in  open 
court,  and  order  the  same  to  be  submitted  on  briefs. 

RULE  LIV. 

When  a  matter  is  referred  to  a  commissioner  to  report  his  judg- 
ment upon  the  sufficiency  of  an  answer,  or  upon  other  matters, 
and  where  no  account  is  to  be  taken,  it  shall  not  be  necessary  for 
the  commissioner  to  give  notice  of  the  time  of  proceeding  to  exam- 
ine the  matter  of  reference,  or  of  settling  the  report;  but  the  com- 
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missioner,  as  soon  as  he  is  furnished  with  a  copy  of  the  order  and 
the  papers  and  evidence  necessary  to  decide  the  said  matter  of 
reference,  shall  proceed  immediately  to  pass  upon  said  reference 
and  report  upon  the  same;  and  when  said  report  shall  be  made, 
the  same  shall  be  confirmed,  on  motion,  unless  cause,  at  the  next 
motion  day,  be  shown  to  the  contrary:  provided,  however,  that  the 
said  report  shall  not  be  confirmed  when  there  is  objection  to  the 
nine,  until  the  motion  is  reached  on  the  motion  docket 

RULE  LV. 
Upon  confirmation  of  the  report,  or  when  the  same  is  not  con- 
firmed but  set  aside  or  otherwise  disposed  of)  the  court  will  deter- 
mine what  party,  if  either,  shall  pay  the  costs  of  the  same,  and 
when. 

RULE  LVI.  rescinds  Rule  LI. 

RULE  LVH. 

Beside  the  general  docket  now  in  use,  there  shall  be  kept,  by 
the  clerk,  three  separate  dockets,  viz:  a  Rule  Docket,  a  Motion 
Docket,  and  a  Hearing  Docket 

RULE  LVHI. 
No  cause  shall  be  placed  upon  the  Hearing  Docket  but  by  order 
of  the  court,  or  upon  the  written  order  of  one  of  the  solicitors  in 
the  cause. 

RULE  LIX. 

The  Hearing  Docket  shall  consist  of  causes  on  pro  confesso, 
demurrer;  or  plea  of  all  the  defendants  jointly  or  severally;  of  all 
other  causes  which  may  be  placed  thereon  by  the  solicitor  of  either 
party,  at  the  expiration  of  five  months  from  the  time  the  cause 
shall  be  at  issue  as  to  all  the  parties. 

RULE  LX. 

No  causes  but  those  above  enumerated  shall  be  placed  on  the 
Hearing  Docket,  except  by  leave  of  the  court,  upon  motion. 

RULE  LXL 
The  Motion  Docket  shall  contain  all  applications,  rules  and 
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motions  not  of  course;  all  demnrrers,  pleas,  dec.  of  one  or  more 
separate  defendants,  set  down  for  argument,  before  the  cause  is  at 
issue  as  to  all  the  defendants;  all  ex  parte  petitions. 

RULE  LXH. 

All  motions  to  be  placed  upon  the  docket  shall,  with  the  rea- 
sons therefor,  be  written  with  the  caption  and  number  of  the  cause 
and  signed  and  dated  by  the  solicitor  making  the  motion,  and  the 
same  shall  be  filed  among  the  papers  in  the  cause. 

RULE  LXm. 
Rule  Docket.    Causes  of  every  description  not  now  belonging 
to  the  Hearing  Docket,  and  all  causes  which  shall  be  hereafter 
filed,  requiring  process  or  answer,  shall  be  placed  on  a  calendar  or 
rule  docket  to  be  kept  for  that  purpose. 

RULE  LXIV. 

Pro  confessos  taken  upon  service  of  process  shall  be  entered  by 
the  clerk,  during  term'time,  upon  application  of  the  complainant's 
solicitor,  and  proof  of  service  of  process,  subject  to  be  set  aside  by 
the  court  for  irregularity  or  other  cause. 

RULE  LXY. 

Pro  confesso  against  absent  or  non-resident  defendants,  shall  be 
entered  by  the  clerk,  upon  proof  before  him  that  publication  of 
the  notice,  as  required  by  law,  has  been  regularly  made. 

RULE  LXVI. 

All  process  returnable  into  the  superior  court  of  chancery  shall 
be  tested  of  the  first  Mondays  in  June  or  December  next  preced- 
ing its  date,  and,  unless  otherwise  specially  directed,  shall  be 
returnable  on  the  first  Mondays  in  June  or  December  next  suc- 
ceeding the  date  thereof;  but  when  such  process  shall  be  issued 
within  fifteen  days  of  either  of  such  general  return  days,  it  shall 
be  made  returnable  to  the  second  general  return  day  after  its  date. 

RULE  LXVH. 

Upon  the  submission  of  any  cause  to  the  chancellor  upon  final 
hearing,  the  solicitor  of  the  party  at  whose  instance  the  same  was 
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set  foi  hearing,  shall  procure  from  the  clerk  a  statement  in  short 
of  the  proceedings  therein,  from  the  general  docket,  to  be  submit- 
ted with  the  papers  in  the  cause. 

RULE  LXm. 
No  cause  shall  be  submitted  out  of  the  order  in  which  it  stands 
on  the  docket,  except  by  the  written  consent  of  the  counsel  oa 
either  side,  to  be  filed  with  the  papers  and  accompanied  with  a 
statement  from  the  clerk  that  there  is  no  cause  prior  in  number 
against  the  same  defendant  or  defendants  remaining  undisposed  of 

RULE  LXIX. 

When  any  case  is  submitted  without  an  abstract  and  brie£  un- 
less specially  dispensed  with,  the  same  will  be  remanded  and 
placed  at  the  foot  of  the  docket 

RULE  LXX.  / 
Until  otherwise  ordered,  causes  pending  in  this  court  in  which 
the  solicitors  on  both  sides  reside  in  the  counties  of  Copiah,  Clai- 
borne, Jefferson,  Adams,  Wilkinson,  Amite,  Pike  and  Lawrence, 
I  or  in  which  the  solicitors  of  one  party  reside  in  either  of  said  coun- 

|  ties,  and  the  solicitor  of  the  other  party  resides  in  Hinds  county, 

will  not  be  heard  until  the  first  Mondays  of  January  and  July, 
I  unless  by  consent  of  parties,  or  by  the  special  order  of  the  chan- 

cellor. In  all  such  cases,  however,  common  motions  may  be  made, 
and  others  of  course  taken,  at  any  time  during  the  term,  but  no 
special  motion  will  be  heard  before  the  time  allotted  for  such 
causes,  except  upon  five  days  notice  to  the  adverse  party  or  his 
solicitor,  unless  upon  emergency  the  chancellor  shall  think  fit  to 
dispense  with  notice. 

RULE  LXXI. 
All  causes  in  like  manner  in  which  the  solicitors  of  both  parties 
shall  reside  in  the  counties  of  Hinds,  Warren,  Rankin,  and  the 
counties  situated  north  and  east  of  said  counties,  and  within  the 
territory  allotted  to  the  court  of  chancery  at  Jackson,  shall  have 
precedence  over  the  causes  provided  for  in  the  preceding  rule, 
from  the  commencement  of  each  regular  term  until  said  first  Mon- 
days of  January  and  July;  and  thereafter  the  causes  referred  to  in 
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the  preceding  rule  shall  have  precedence  for  three  weeks,  unless 
previously  disposed  of. 

RULE  LXXIL 

After  the  fourth  Mondays  of  January  and  July,  should  the  court 
remain  in  session  to  that  time,  during  any  regular  term,  any  causes 
not  disposed  of  may  be  taken  up  in  the  order  of  priority  on  the 
docket 

RULE  LXXIIL 

Hereafter,  whenever  there  shall  be  a  reference  to  a  master  com- 
missioner of  this  court  to  pass  and  report  upon  any  matter,  when 
the  report  shall  be  made  out  the  same  shall  not  be  filed,  or  the 
parties  derive  any  benefit  therefrom  until  the  fee  for  the  same  is 
paid  by  the  party  in  whose  favor  the  same  is  made;  after  the  said 
fee  is  paid,  the  report  shall  be  filed,  and  the  court  will  dispose  of 
costs  of  the  same  on  the  motion  to  confirm. 

RULE  LXXIV. 
Ordered,  That  whenever  the  complainant  shall  file  an  amended 
bill,  or  a  supplemental  bill,  he  shall  give  notice  thereof,  in  writing, 
to  thexrpposite  party,  or  his  solicitor,  within  twenty  days  after  the 
same  shall  be  filed;  and  no  pro  confesso  on  such  amended  or  sup- 
plemental bill  shall  be  taken  without  proof  of  such  notice,  unless 
process  shall  have  been  served  upon  the  opposite  party,  under  the 
amended  or  supplemental  bill 
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Where  dates  were  brought  into  this  state  as  merchfedise,  and  sold  in  violation  of  the 

constitution  dn  that  subject— held,  that  the  contract  of  sale  was  void,  but  that  the 

title  to  the  slaves  remained  in  the  vendor. 
A  court  of  equity  will  relieve  a  party  from  an  illegal  contract,  but  will  impose  such 

terms  as  a  condition  to  snch  relief  as  will  meet  the  ends  of  justice  and  place  both 

parties  on  equal  grounds. 
A  party  cannot  set  aside  an  illegal  contract,  and  at  the  same  time  retain  possession  of 

the  property  acquired  by  such  contract 
In  order  to  sustain  a  bill  to  annul  a  contract  for  slaves  sold  in  violation  of  the  constitu 

oca,  the  complainant  must  offer  to  deliver  the  slaves  to  the  vendors. 
Where  the  right  to  the  possession  of  property  is  made  a  matter  of  judicial  controversy, 

a  court  of  equity  will  not  award  possession  to  the  complainant  by  injunction  upon 

the  unsupported  showing  of  the  bill. 

The  facts  of  this  case  are  sufficiently  set  forth  in  the  opinion  of 
the  chancellor.  The  defendants  moved  to  dissolve  the  injunction 
for  want  of  equity  on  the  face  of  the  hill. 
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Hughes  for  the  motion. 

The  complainant  alleges  that  defendant,  Broadus,  introduced 
slaves  into  this  state  in  violation  of  the  new  constitution;  sold 
them  to  complainant,  and,  to  secure  the  payment  of  the  purchase 
money,  complainant  executed  and  delivered  a  deed  of  trust  on  land 
and  slaves.  The  money  is  due  and  unpaid,  and  defendant  is 
about  selling  under  the  deed  of  trust.  There  is  no  offer  to  do 
equity  by  returning  the  negroes  and  paying  for  their  hire.  For 
the  defendant,  we  insist  that  the  injunction  should  be  dissolved, 
because  the  complainant  does  not  offer  to  do  equity.  See  1  Sto- 
ry's Equity,  300. 

The  cases  referred  to  in  Story  are  cases,  where,  by  the  English 
law,  the  agreement  is  void  for  usury  upon  a  loan  of  money.  In 
such  case,  when  the  borrower  comes  into  a  court  of  equity,  the 
court  never  permits  the  party  to  ran  off  with  the  money,  but  will 
give  relief  upon  the  terms  that  he  pay  the  money  lent,  with  legal 
interest;  and,  unless  he  offers  to  do  this,  his  bill  is  demurrable. 
What  is  the  difference  between  this  class  of  cases  and  the  case 
under  consideration?  The  complainant  comes  into  a  court  of 
equity,  and  says,  it  is  true  I  am  particeps  criminis — but  for  me 
the  law  would  not  have  been  violated;  yet  he  says  he  ought  to  be 
permitted  to  hold  on  to  the  slaves  which  he  has  obtained  by  virtue 
of  a  void  sale,  and  at  die  same  time  hold  the  money  too — the 
price  of  the  negroes.  Tw  carry  out  the  rule  "that  a  party,  when 
asking  equity,  must  do  equity/7  the  court,  before  granting  an  in- 
junction, should  require  that  the  slaves  sold  be  offered  to  be  giv- 
en up. 

The  injunction  should,  if  not  dissolved,  be  modified.  The  writ 
commands  and  enjoins  the  defendant  in  the  bill  from  proceeding 
with  the  sale  under  the  deed  of  trust,  and  also  that  the  property 
be  delivered  to  the  complainant. 

There  is  no  authority  for  an  injunction  commanding  a  thing  of 
this  kind  to  be  done.  An  injunction  can  command  the  parties  to 
refrain,  but  not  to  be  active.  We  mean  the  remedial  injunction — 
that  which  issues  upon  bill  before  decree. 

There  are  two  kinds  of  injunctions:  one,  the  remedial,  by  which, 
upon  bill  before  decree,  a  party  is  commanded  to  hold  his  hands; 
the  other,  the  execution  injunction,  which  issues  after  decree,  by 
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which  a  thing  maybe  directed  to  be  done — such  as  deliver  posses- 
sion of  land,  and  the  like.    See  Eden  on  Inj.  p.  1. 

The  writ  which  issued  on  this  case  was  of  the  latter  kind,  al- 
though issued  as  a  remedial  writ,  upon  bill  filed  before  decree. 
In  this  respect  the  writ  is  irregular,  and  should  be  modified,  and 
so  far  discharged. 

William  Yerger  contra. 

The  defendant  contends  that  this  injunction  should  be  dissolv- 
ed, because  there  is  not  a  tender  of  the  slaves  bought  and  their 
hire;  and  he  likens  it  to  usury  cases.  There  is  a  manifest  dis- 
tinction between  this'  and  the  usury  cases.  The  laws  against 
usury  are  made  for  the  protection  of  the  borrotoer.  I£  when  he 
came  into  equity,  he  got  relief  upon  conditions  of  paying  the  sum 
actually  borrowed,  and  legal  interest,  he  got  all  the  protection  he 
was  entitled  to  ask.  But,  in  the  case  before  us,  the  contract  is  not 
declared  void  out  of  favor  to  the  purchaser.  It  is  to  protect  the 
public  that  it  is  so  done;  and,  when  a  thing  is  absolutely  void  by 
reason  of  public  policy,  I  know  of  no  principle  of  law  which 
authorises  a  chancellor  to  refuse  to  declare  it  so,  unless  the  party 
will  comply  with  conditions,  which  the  chancellor  may  see  fit  to 
impose.  If  the  contract  is  void,  a  court  of  equity  has  no  discre- 
tion upon  the  subject.  It  is  bound  so  to  declare  it,  and  it  has  no 
right  to  impose  any  condition  upon  the  subject.  The  doctrine, 
even  in  usury  cases,  is  questionable,  and  can  only  be  tolerated  be- 
cause it  has  the  sanction  of  age  to  sustain  it  In  1  Rand.  172,  the 
court  propose  a  query:  whether,  in  usury  cases,  a  party  is  not  en- 
titled to  relief  in  ioto,  if  he  can  prove  the  usury  without  a  discov- 
ery.   And  this  we  take  to  be  the  true  rule  upon  the  subject. 

As  to  the  question  of  modifying  the  injunction,  there  is  nothing 
in  it  The  powers  of  a  court  of  equity  are  fully  adequate  to  give 
the  relief  asked  for.  The  trustee  has  no  interest  in,  or  right  to, 
the  thing.  He  stands  where  the  sheriff  does  after  a  levy  of  an 
execution;  and  the  right  of  a  court  of  equity  to  command  him  to 
deliver  up  property  levied  on  by  him,  has  never  been  questioned 
on  a  proper  cause  shown. 
Vol.  1-4 
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The  Chancellor. 

The  substance  of  the  complainant's  bill  is  that  he  purchased 
from  the  defendant,  Broadus,  a  number  of  negro  slaves,  which 
were  introduced  by  him  into  this  state  for  sale,  as  an  article  .of 
merchandise,  since  the  £rst  of  May,  1833,  in  violation  of  the  con- 
stitution upon  that  subject — that  his  contract  of  purchase  is  there- 
fore void ;  that  for  the  purpose  of  securing  the  payment  of  the 
purchase  money  for  the  negroes  so  purchased,  he  made  a  deed  of 
trust,  conveying  to  the  defendants,  Rives  and  Davenport,  a  large 
body  of  land  and  a  number  of  slaves ;  that  the  trustees  are  about 
to  sell  under  that  deed,  to  prevent  which  an  injunction  was  prayed 
and  granted  by  a  circuit  court  judge  restraining  the  sale  and 
ordering  the  trustees  to  deliver  over  the  slaves  into  the  complain- 
ant's possession.  The  bill  further  prays  that  the  deed  of  trust 
may  be  declared  void,  and  be  decreed  to  be  delivered  up  and  can- 
celled. A  motion  is  made  to  dissolve  this  injunction  upon  the 
face  of  the  bill  upon  two  grounds :  1st.  That  the  complainant 
does  not  offer  to  surrender  back  the  slaves  to  the  owner,  the  con- 
tract for  which  he  seeks  to  avoid.  2d.  That  the  injunction  is 
irregular,in  ordering  a  change  of  the  possession  of  the  slaves  from 
the  trustees  to  the  complainant 

I  have  heretofore  intimated  an  opinion  upon  the  first  ground 
taken  in  this  motion,  and  subsequent  reflection  and  research  have 
not  furnished  me  with  any  reason  for  changing  the  views  which 
I  then  expressed.  If  the  contract  in  such  a  case  is  void,  (and  the 
Supreme  Court  have  so  declared,)  it  would  seem  to  follow,  as  a 
clear  consequence,  that  the  title  to  the  negroes  at  least  remained 
in  the  seller.  The  contract  for  the  sale  of  the  negroes  being  void, 
the  case  would  stand,  so  far  as  any  rights  were  acquired  or  parted 
with  under  it,  as  though  the  contract  had  never  been  made.  I  do 
not  understand  the  Supreme  Court  to  have  decided  that  the  act  of 
illegally  introducing  negro  slaves  into  this  state  worked  a  forfeiture 
of  the  owner's  title  to  the  negroes  themselves.  It  is  sufficient  that 
neither  the  constitution  nor  the  laws  of  the  state  either  expressly, 
or  by  implication,  sanction  such  an  idea.  The  naked  question, 
then,  which  is  presented,  is  this :  Will  a  court  of  equity  relieve 
a  party  from  his  illegal  contract,  and  at  the  same  time  leave  him 
in  the  full  enjoyment  of  all  the  fruits  which  he  gathered  through 
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that  source  ?  or  will  it  impose  such  terms  as  a  condition  to  any 
relief  as  shall  meet  the  end  of  justice  and  place  both  parties  upon 
equal  ground?  To  absolve  the  complainant  from  the  obligation 
of  his  contract,  and  permit  him  at  tfe^same  time  to  retain  the  pos- 
session of  the  negroes  acquired  undoK0011^1^!  seem  to  be  subver- 
sive of  the  plainest  principles  of  natiu?1  ™  \ice.  I  entertain  no 
doubt  that  when  a  court  of  equity  is  iA\  J  in  such  a  case,  it  is 
competent  to  impose,  as  a  condition  to  its  interference,  such  terms 
as  shall  do  full  and  complete  justice  between  the  parties. 

A  learned  elementary  writer,  in  treating  of  the  jurisdiction  ex- 
ercised by  courts  of  equity  in  decreeing  void  deeds  to  be  delivered 
up,  remarks :  "  In  many  cases  where  the  instrument  is  declared 
void  by  positive  law,  and  also  where  it  is  held  void  or  voidable 
upon  other  principles,  courts  of  equity  will  impose  terms  upon  the 
party,  if  the  circumstances  of  the  case  require  it"  2.  Story  Com. 
Eq.  7. 

I  conceive  the  rule  thus  broadly  laid  down  is  fully  sustained  by 
adjudgre^  cases  In  a  case  before  the  Supieme  Court  of  the  United 
States,  (11  'Kheaton,  103,)  where  a  bill  had  been  filed  in  the  cir- 
cuit court  by  the  complainants,  for  the  purpose  of  setting  aside  a 
conveyance  of  property  made  by  the  lather  of  the  complainants 
to  the  defendants,  upon  the  ground  of  fraud,  the  father  being  near-? 
ly  insane  from  the  effects  of  disease  and  intemperance,  and  when 
the  defendant  had,  whilst  in  possession  of  the  property,  expended 
money  in  its  improvement  and  in  support  of  the  complainant's 
father,  in  affirming  the  decree  of  the  court  below,  setting  aside  the 
deed  and  restoring  the  property,  chief  justice  Marshall  held,  that 
although  the  defendant  ought  not  to  be  permitted  to  benefit  him- 
self by  his  own  improper  conduct,  it  was  not  reasonable  that  he 
should  be  burdened  with  the  expenses  of  maintaining  the  father ; 
that,  he  said,  was  a  proper  charge  upon  the  estate  itself)  as  wer? 
the  improvements  which  enhanced  the  value  of  the  estate ;  adding, 
that  as  a  defendant  in  equity  he  had  certainly  a  right  to  retain 
them.  This  case  fully  sustains,  as  I  conceive,  the  rule  laid  down 
by  judge  Story.  Other  authorities  equally  support  it  Lord  Thur- 
W,  in  the  case  of  Veville  v.  Wilkinson,  (1st  Bro.  Ch.  R.  647,  8,) 
say*,  that  if  courts  of  justice  mean  to  prevent  the  perpetration  of 
crimes,  it  must  not  be  by  allowing  a  man  who  has  got  possession 
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to  remain  in  possession,  but  by  patting  the  parties  buck  to  the  state 
in  which  they  were  before. 

It  occurs  to  me,  that  the  adoption  of  the  opposite  rule  would 
justly  subject  the  Uw  ift**!*  reproach  of  affecting  to  reprobate 
crime  on  the  one  haflr.  it  it  tolerated  and  encouraged  fraud 
on  the  other.  IfacqJ  ~*equity  is  appealed  to,  to  protect  a  party 
against  the  consequei*  fa  an  illegal  contract,  its  aid  should  not 
be  lent  to  the  extent  of  consummating  a  fraud  on  the  opposite 
party. 

A  person  coming  into  a  court  of  equity  to  impeach  a  judgment 
at  law,  must  on  his  part  do  what  equity  requires.  1st  Hen.  and 
M.  433.  Courts  of  equity  never  interfere  to  deprive  the  plaintiff 
at  law  of  a  legal  advantage  he  may  have  gained,  unless  the  party 
seeking  relief  will  do  complete  justice ;  and  this  principle  was 
carried  to  the  extent  of  refusing  relief  against  a  judgment  obtain- 
ed by  fraud,  until  the  plaintiff  should  do  complete  justice  in  the 
case  on  his  part  1st  Wash.  Rep.  196.  So  a  borrower  of  money, 
who  seeks  to  avoid  a  recovery  on  the  ground  of  usury,  must  do 
what  justice  requires  at  his  hands,  by  offering  to  pay  the  amount 
due,  less  the  usury.    1st  John.  Ch.  307. 

In  the  case  of  setting  aside  and  delivering  up  of  annuity  secu- 
rities, because  not  duly  registered,  courts  of  equity  will  direct  an 
account  of  receipts  and  payments  on  each  side,  and  a  payment  of 
the  balance  by  the  proper  party.  19  Yes.  130.  So  also  in  regard 
to  infants,  who  are  protected  against  their  contracts:  yet  they 
will  not  be  permitted  to  turn  the  protection  which  the  law  gives 
them  on  account  of  their  supposed  weakness  into  an  engine  of 
fraud  upon  the  rights  of  others.  An  infant  giving  his  promissory 
note  for  a  negro,  may  avoid  the  note,  but  would  be  liable  in  an 
action  of  trover  or  detinue  for  the  negro ;  because  to  detain  him 
would  be  a  fraud  upon  the  person  with  whom  he  dealt. 

But  I  proceed  to  notice  the  second  ground  upon  which  the  mo- 
tion to  dissolve  is  made.  The  injunction  granted  in  this  cause 
not  only  restrains  the  defendants  from  making  sale  of  the  proper- 
ty mentioned  in  the  deed  of  trust,  but  requires  them  to  deliver  it 
unconditionally  into  the  possession  of  the  complainant  Injunc- 
tions of  this  description  are  frequently  ordered  as  a  process  for 
enforcing  final  decrees ;  but  I  am  not  aware  of  any  principle  or 
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rule  of  practice  which  authorizes  such  an  injunction  based  upon 
the  interested  showing  of  one  party,  and  upon  the  mere  ex  parte 
presentation  of  the  bill.  When  the  right  to  the  possession  of 
property  is  made  a  matter  of  judicial  controversy,  to  award  pos- 
session to  the  complainant  by  injunction  in  the  first  instance,  upon 
the  unsupported  showing  of  the  bill,  would  be  to  decide  the  main 
question  without  allowing  the  defendant  to  be  heard.  Such  a 
practice  is  wholly  inadmissible.  The  case  of  Deklin  v.  Davis 
(Hopkin's  Rep.)  is  an  authority  against  it.  I  think,  upon  either 
ground  of  the  motion,  the  injunction  should  be  dissolved. 
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Where  a  mortgage  giants  a  power  of  sale  to  the  mortgagee,  the  mortgagee  cannot 
execute  that  power  without  the  aid  of  a  court  of  chancery. 

Where  an  executor  was  authorised  by  a  will  to  raise  money  upon  the  credit  of  his  tes- 
tator's estate  through  banks,  and  the  executor  procured  a  loan  of  money  from  pri- 
vate individuals,  and  executed  a  deed  of  trust  on  his  testator's  estate  to  secure 
the  payment  thereof  4  held,  that  this  was  not  such  an  execution  of  the  power 
granted  in  the  will  as  would  be  binding  on  the  testator's  estate. 

Where  power  is  given  to  raise  money  by  mortgage,  and  a  particular  method  of  doing 
it  is  pointed  out,  a  negative  upon  all  other  modes  is  clearly  implied,  and  the  mode 
pointed  out  must  be  strictly  followed. 

An  executor,  as  Bach,  has  no  power  to  pledge  the  estate  of  his  testator  for  a  loan  of 
money,  nor  to  create  any  lien  upon  it,  by  deed  or  otherwise. 

The  facts  on  which  the  bill  in  this  case  is  founded  are  suffi- 
ciently set  forth  in  the  abstract  and  briefs  of  counsel,  and  the 
opinion  of  the  chancellor. 

Prentiss,  Guio  and  Smedes  for  defendants. 

The  bill  in  this  case  sets  forth  a  partnership  between  the  com- 
plainants, under  the  firm  of  N.  &  E.  Ford  &  Co.,  New  Orleans, 
and  Ford,  Markham  &  Co.,  Vicksburg.  In  the  year  1836  Samuel 
Cole  died,  and  made  by  will  several  persons  executors,  of  whom 
only  Thomas  J.  Cole  qualified.  By  will  the  testator  gave  the 
right  and  power  to  raise  money  on  the  credit  of  his  estate,  and 
the  power  to  execute  liens  thereon.  The  will  is  made  an  exhibit. 
The  bill  then  sets  forth  the  manner  in  which  the  defendant, 
Thomas  J.  Cole,  as  executor,  became  indebted  to  the  complain- 
ants, as  follows :  The  testator,  in  his  life  time,  was  indebted  to  one 
James  C.  Ford,  in  a  sum  the  amount  of  which  is  not  named  in 
the  bill.  After  the  testator's  death,  the  defendant,  Thomas  J. 
Cole,  as  executor  by  consent  and  agreement  with  complainants, 
drew  bills  of  exchange  on  the  complainants  to  pay  said  debt  to 
said  James  C.  Ford.  The  defendant,  Thomas  J.  Cole,  agreed  to 
give  a  deed  of  trust  on  part  of  the  property  of  the  said  testator,  to 
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indemnify  the  complainants,  and  did  so.  The  deed  of  trust  is 
also  made  an  exhibit.  The  bill  then  shows  that  complainants  took 
up  and  paid,  with  their  own  money,  about  eleven  thousand  dollars 
oi  the  bills  of  exchange  drawn  by  defendant,  Cole,  upon  them, 
which  bills  of  exchange  had  been  discounted  by  complainants, 
and  a  portion  of  the  proceeds  appropriated  to  the  discharge  of  the 
debt  due  by  the  testator  to  James  C.  Ford.  The  remainder  had 
been  paid  over  in  cash  to  the  defendant,  Thomas.  The  three 
bills  of  exchange  taken  up  by  complainants  are  made  exhibits, 
but  not  filed. 

The  bill  then  shows  that  the  testator  in  his  life  time  bought  of 
the  state  of  Mississippi  sixteen  thousand  three  hundred  and  twen- 
ty dollars'  worth  of  land,  for  the  payment  of  which  he  executed 
his  notes,  with  H.  W.  Runnels  and  A.  Russell  as  sureties — that  he 
gave  a  mortgage  upon  the  said  land  and  divers  negroes  (the  same 
as  those  conveyed  to  the  complainants  by  the  defendant,  Thomas, 
as  executor)  to  the  said  Runnels  and  Russell,  to  secure  them, 
and  to  indemnify  them  for  their  suretyship.  A  copy  of  the 
mortgage  is  filed  as  an  exhibit  (No.  6.)  The  bill  charges  the  sol- 
vency of  the  estate  of  the  testator,  charges  that  Russell  and  Run- 
nels have  paid  no  part  of  the  money  due  the  state,  and  are  not 
damnified;  that  Runnels  is  dead,  and  Cary  D.  Runnels  his  ad- 
ministratrix; that  Russell  is  treating  the  mortgage  to  him  and 
Runnels  as  an  absolute  deed  of  trust,  and  is  proceeding  to  sell  the 
mortgaged  property  at  public  auction,  Under  and  by  virtue  of  the 
mortgage.  The  bill  charges  this  to  be  unlawful  and  ruinous  to 
the  complainants,  inasmuch  as  Russell  advertises  to  sell  for  ready 
money,  and  thereby  will  sacrifice  the  property,  in  itself  sufficient 
to  pay  both  debts.  Bill  prays  injunction,  and  that  the  property 
be  sold  by  order  of  court,  and  the  state  of  Mississippi  first  paid, 
and  then  the  complainants. 

To  this  bill  the  defendants  have  demurred. 

They  take  three  positions: 

First  That  power  is  not  given  by  the  will,  as  alleged  in  com- 
plainants' bill,  to  the  executor,  to  raise  money  on  the  testator's 
estate,  and  to  execute  liens  thereon,  to  secure  the  payment  of  the 
money. 

Second.  If  the  power  is  given,  as  alleged  in  the  bill,  it  has  not 
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been  exercised  in  this  case,  as  no  such  lien  on  the  estate  of  the 
testator  has  been  made,  nor  the  money  advanced  to  the  estate  as 
required  by  will. 

Third.  The  mortgage  given  to  the  defendant,  Russell,  is  not  a 
mere  mortgage,  but'  contains  a  power  of  sale,  and  Russell  was 
only  acting  within  the  power  conferred  upon  him,  and  the  sale  to 
be  made  by  him  would  have  been  lawful. 

If  the  defendants  succeed  in  either  of  these  positions,  the  in- 
junction must  be  dissolved  and  the  bill  dismissed. 

An  inspection  of  the  will,  marked  (No.  1,)  will  clearly  disprove 
the  allegation  of  the  bill  in  relation  to  the  power  conferred  on  the 
executor,  and  will  amply  sustain  the  first  position  assumed  by 
defendants.  The  fifth  item  of  the  will  is  the  one  relied  on  by 
complainants  as  containing  the  power  to  the  executors.  That 
item  only  gives  the  executors  power  to  raise  money  on  the  faith 
of  the  estate  from  banks,  and  only  gives  them  power  to  exe- 
cute written  liens  upon  the  estate  when  the  indorsers  of  the  notes 
to  be  discounted  by  the  banks  may  require  it  for  their  security. 
The  bill  does  not  allege  the  complainants  to  be  bankers. 

The  rule  in  relation  to  powers  conferred  upon  executors,  by 
will,  over  real  estate,  is,  that  such  powers  must  be  strictly  pur- 
sued. The  executor  has  no  right  to  go  beyond  the  express  words 
of  the  power.  Vide  Story's  Eq.  2  vol.  323,  et  infra;  2  Starkie  on 
Ev.  661,  late  ed.  and  note  and  the  authorities  there  cited. 

In  the  second  place,  admitting  for  the  sake  of  argument  that 
there  was  a  general  power  given  to  the  executor  to  raise  money 
upon  the  faith  of  the  estate,  and  to  make  liens  accordingly,  it  is 
contended  by  the  defendants  that  that  power  has  not  been  exer- 
cised in  this  case — the  money  has  not  been  advanced  upon  the 
faith  and  for  the  benefit  of  the  estate  of  the  testator,  nor  such  a 
lien  given.  The  bill  alleges  that  the  testator's  estate  was  indebted 
to  James  0.  Ford.  How  much  the  bill  carefully  avoids  set- 
ting forth.  To  pay  that  debt  defendant,  Thomas,  drew  bills  of 
exchange  on  the  complainants,  which  they  discounted  to  the 
amount  of  thirteen  thousand  five  hundred  and  forty-six  dollars 
and  thirty  cents,  the  nett  proceeds  whereof  were  applied,  first  to 
the  satisfaction  of  the  debt  due  James  C.  Ford,  and  the  remain- 
der was  handed  over  to  the  defendant,  Thomas.    How  much 
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that  remainder  was  is  not  stated.  But  there  is  no  allegation 
in  the  bill  that  it  was  paid  to  the  said  executor,  for  the  benefit 
of  the  estate,  to  discharge  the  debts  of  the  estate,  or,  in  the  lan- 
guage of  the  will  and  power,  to  promote  the  interests  of  the 
estate.  For  aught  that  appears,  it  (the  remainder,  which  may 
have  been  nearly  the  whole  sum)  was  discounted  for  the  sole  and 
individual  benefit  of  the  said  Thomas,  and  was  so  used  and 
appropriated  by  him.  The  bill  further  alleges  that  defendant, 
Thomas,  paid  diem  a  certain  sum,  the  amount  not  specified,  in 
cash,  and  gave  new  bills  of  exchange  to  take  up  the  old.  The 
bill  does  not  state  that  these  new  bills  were  for  the  benefit  of  the 
testator's  estate,  or  even  that  they  were  in  payment  of  the  debt 
due  James  C.  Ford,  and  for  aught  that  appears,  the  sum  of  money 
paid  the  complainants  in  [cash  was  even  greater  than  the  debt 
due  James  C.  Ford.  An  inspection  of  the  deed  of  trust,  No.  2, 
will  at  once  satisfy  the  court  that  it  is  not  given  in  accordance 
with  the  power  conferred  by  the  will,  but  is  in  the  individual 
right  of  the  executor.  The  estate  cannot  be  bound  by  it.  It  is  a 
fraud  upon  the  estate,  and  the  rights  of  the  defendant,  Russell, 
cannot  be  affected  by  it.  Wilson  v.  Throup,  2  Cowen  195;  Sin- 
clair v.  Jackson,  8  Cowen,  826. 

Third.  The  defendants  contend  that  Russell  had  a  power  to 
sell  by  virtue  of  the  conveyance  to  him  and  Runnels.  The  deed 
to  them  contains  the  express  power.  They  need  not  wait  for  spe- 
cial injury.  The  notes  to  the  state,  the  bill  shows,  are  due.  Rus- 
sel  and  Runnels  were  authorised  to  sell  whenever  they  were  in 
danger  of  suit,  or  in  other  words  whenever  the  notes  were  due. 
This  time  had  arrived,  and  Russell's  action  was  within  the  power 
conferred  upon  him  by  the  deed,  and  therefore  lawful.  Vide 
Jackson  ex  dem.  Bartlett  v.  Henry,  10  Johns.  Rep.  185;  2  Cowen 
195;  Sims  v.  Hundly,  2  Howard  896.  The  law  is  likewise  posi- 
tively laid  down  in  England,  Sugden  on  Vendors,  marginal  pages 
357  and  358,  which  see. 

In  conclusion,  then,  defendants  say,  no  such  power  is  given  by 
the  will  to  mortgage  or  give  a  lien  upon  testator's  estate,  except  to 
the  securities  upon  such  notes  as  executors  might  have  to  give  to 
bonks  to  obtain  their  discounts;  that  this  is  not  a  case  of  that 
kind;  that,  for  aught  the  complainants'  bill  shows,  the  renewed 
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bills  of  exchange  were  not  for  the  payment  of  the  debt  due  James 
C.  Ford  by  testator,  but  for  the  executor's  personal  advantage,  and 
therefore  he  had  no  right  to  give  the  lien  upon  the  testator's  estate, 
even  if  the  power  to  do  so  were  general,  and  not  limited  to 
securities  upon  the  notes  to  banks;  and,  thirdly  they  refer  to  the 
above  cited  cases  to  show  Russell's  right  to  sell,  and  that  the  cir- 
cuit judge  ought  not  to  have  granted  the  injunction.  It  will  be 
observed  by  the  court  in  this  case,  the  bill  charges  no  fraud. 

Harrison  and  Holt  for  complainants. 

The  power  of  sale,  in  the  mortgage  to  Runnells  <fc  Russell,  be- 
ing joint  and  not  several,  has  not  survived  to  Russell;  and  he  has 
therefore  no  authority  to  execute  it  alone,  as  it  is  alleged  in  the 
bill  he  is  attempting  to  do. 

Russell,  being  the  mortgagee,  ought  not  to  be  allowed  to  make 
the  sale,  because  deeply  interested.  Under  such  circumstances,  it 
has  been  the  constant  practice  in  Virginia,  and  I  believe  in  Mis- 
sissippi, for  the  chancellor,  upon  application,  to  substitute  some 
person  who  stands  indifferent  between  the  parties,  as  commissioner 
or  trustee  to  make  the  sale.  Chowning  v.  Cox  and  others,  1  Rand. 
306. 

Courts  of  law,  it  is  admitted,  treat  an  informal  or  defective  exe- 
cution of  a  power  as  a  nullity.  Courts  of  equity,  however,  act  very 
differently.  In  1  Story's  Eq.  181,  it  is  laid  down  that  "if  there  be 
a  defective  execution,  or  attempt  at  execution,  of  a  power,  then 
equity  will  interpose  and  supply  the  defect — not  universally,  in- 
deed, but  in  favor  of  parties  for  whom  the  person  entrusted  with 
the  execution  of  the  power  is  under  a  moral  or  legal  obligation  to 
provide  by  an  execution  of  the  power,  or  a  bona  fide  purchaser, 
creditor,"  &c.  Again:  page  184 — "Where  the  party  undertakes 
to  execute  the  power,  but  by  mistake  does  it  imperfectly,  equity 
interposes  to  carry  his  very  intentions  into  effect,  and  that  too  in 
aid  of  those  who  are  peculiarly  under  its  protective  favor — credi- 
tors^ purchasers,  fyc."  Page  185 — "It  is  only  necessary  that  the 
intention  to  execute  the  power  should  clearly  appear  in  writing, 
as  if  the  party  execute  an  instrument ,  which  he  could  only  do 
by  virtue  of  the  power? 

The  bare  execution  of  the  mortgage  by  the  executor,  is  itself 
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conclusive  evidence  that  he  was  acting  by  virtue  of  the  power 
given  him  in  the  will;  because  without  the  power  there  given,  he 
would  have  had  no  authority  whatever  to  create  any  lien  upon 
the  estate.    There  has  been  a  substantial  compliance  with  the 
wishes  of  the  testator;  and  the  execution  of  the  power,  though 
not  literal,  has  accomplished  the  intent  and  object  of  the  party  in 
creating  it    It  is  manifest  from  the  context  of  the  will,  that  it 
was  the  desire  of  the  testator  that  no  part  of  his  estate  should  be 
add,  but  that  the  whole  should  be  kept  together,  cultivated  and 
improved  by  his  executors  until  the  year  1849,  when  it  should  be 
divided  among  his  children.    He  was  involved  in  debt.    To  pro- 
vide for  these  liabilities  and  otherwise  promote  the  interest  of  the 
estate,  he  foresaw  it  would  be  necessary  to  raise  money  upon  the 
credit  of  the  estate  itself.    He  therefore  gave  the  power  to  mort- 
gage it  to  those  who  might  indorse  the  paper  of  his  executors  that 
should  be  discounted  by  the  banks.    Complainants,  though  not 
indorsees,  were  accommodation  acceptors  of  the  executors.    To 
secure  them,  if  not  within  the  letter,  certainly  was  within  the  in- 
tention of  the  power.    The  bills  they  accepted  were  "discounted," 
and  the  proceeds  applied,  in  part,  to  payment  of  debts  due  from 
testator  to  Ford,  and  balance  paid  to  the  executor.    It  is  not  mat- 
ter of  substance  that  complainants  were  not  bankers,  or  that  the 
money  was  not  loaned  by  banks.    The  leading  object  of  the  tes- 
tator is  effected  as  folly  as  if  the  funds  had  been  raised  from  the 
banks;  and  tins  formal  defect  in  the  execution  of  the  power  will 
be  cured  by  the  chancellor  in  behalf  of  complainants,  who  are 
mortgagees  or  purchasers  for  a  valuable  consideration,  and  who, 
in  addition,  should  be  substituted  to  the  rights  of  Ford,  a  creditor 
of  testator,  whose  claim  their  money  discharged. 

The  objection  that  the  bills  of  exchange  referred  to  are  not  filed, 
cannot  arise  on  demurrer.  Defendants  should  have  moved  to 
dismiss  the  bill  for  that  cause,  which  they  have  not  done.  The 
chancellor  has  a  right  to  give  time  for  filing  exhibits,  which  is 
asked  on  part  of  complainants,  should  defendants  make  any  mo- 
tion upon  the  subject. 

The  Chancellor. 

The  bill  states  that  Samuel  Cole,  by  his  will,  gave  to  his  exe- 
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cutors — of  whom  the  defendant,  Thomas  J.  Cole,  was  one— power 
to  raise  money  upon  the  credit  of  his  estate,  by  making  notes  and 
discounting  them  through  banks,  and  to  execute  liens  on  his  estate 
to  those  who  might  be  procured  as  indorsers  on  said  notes;  that 
the  defendant,  Thomas  J.  Cole,  is  the  only  executor  who  qualified, 
and  that,  acting  as  executor  with  reference  to  the  power  given 
under  the  will,  he  drew  various  bills  of  exchange  upon  the  com- 
plainants, as  commission  merchants,  which  they  allege  were  ac- 
cepted, discounted  and  paid  by  them;  that,  for  the  purpose  of  se- 
curing them,  he  gave  a  deed  of  trust  upon  the  real  and  personal 
property  of  his  testator;  that  Samuel  Cole,  in  his  life  time,  had  ex- 
ecuted a  mortgage  on  the  same  property  to  H.  W.  Runnells  and 
A.  Russell,  who  were  his  sureties  upon  a  large  debt  due  the  state; 
that  this  mortgage  gave  to  Runnells  and  Russell  the  power  of  sell- 
ing the  mortgaged  property;  that  Runnells  is  dead,  and  that  Rus- 
sell, as  surviving  mortgagee,  had  advertised  to  sell  under  the 
power  of  sale  for  ready  money. 

The  bill  charges  that  Russell  cannot  legally  sell  the  property, 
and  that  the  proposed  sale  would  be  ruinous  to  the  interests  of 
the  complainants,  and  prays  for  an  injunction  against  the  sale  by 
Russell,  and  that  the  property  may  be  sold  by  order  of  this  court, 
and  the  proceeds  marshalled  between  the  mortgage  to  Russell  and 
the  deed  of  trust  to  the  complainants. 

To  this  bill  there  is  a  demurrer,  and  several  questions  are  rais- 
ed, which  dispose  themselves  into  the  following  inquiries: 

First.  Can  the  defendant,  Russell,  sell  under  the  power  of  sale 
in  the  mortgage  made  to  him,  without  the  aid  of  a  court  of  chan- 
cery? 

Second.  Supposing  the  power  to  be  given  in  the  will  of  Samuel 
Cole  in  the  form  contended  for  by  the  complainants,  could  it  be 
executed  by  Thomas  Cole  without  the  joinder  of  his  co-execu- 
tors, they  being  alive  and  not  having  refused? 

Third.  Does  the  power  given  by  the  will  of  Samuel  Cole  to 
his  executors,  to  raise  money  upon  the  credit  of  his  estate  through 
banks,  authorise  them  to  raise  it  through  private  individuals? 

The  first  position  presented,  questions  the  right  of  a  mortgagee 
to  sell  under  a  power  of  sale  to  himself  in  the  mortgage.  The 
complainants  assume  that  he  cannot,  and  in  this  opinion  I  fully 
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concur  both  upon  principle  and  authority.  A  mortgagee  with 
power  of  sale,  is  placed  in  a  situation  where  his  duties  are 
in  open  conflict  with  his  interest,  and  where  the  temptation  to  act 
unfairly  and  oppressively  is  too  powerful  to  be  tolerated.  He  is 
the  trustee  of  the  equity  of  redemption,  with  absolute  power  to 
dispose  of  it  without  reference  to  the  will  or  interest  of  the  mort- 
gagor, (his  cestui  que  trust.)  To  permit  him  to  exercise  such  a 
power,  would  be  to  allow  him  to  state  his  own  account,  to  deter- 
mine absolutely  upon  the  amount  due  him,  pronounce  a  decree  of 
sale  in  his  own  favor,  and  act  as  his  own  commissioner  in  the  exe- 
cution of  it.  He  is  made  the  judge  in  his  own  case,  and  under 
circumstances,  too,  not  very  favorable  to  an  impartial  decision. 
In  a  case  of  this  kind  before  Lord  Eldon,  referred  to  in  Powell  on 
Mortgages,  editor's  notes  p.  9,  his  Lordship  says: 

lcHow  can  it  be  right  that  such  a  clause  should  be  introduced 
into  a  deed  under  which  the  party  is  a  trustee  for  himself?  It 
must  be  recollected  that  this  is  a  clause  not  to  be  acted  upon  by  a 
middle  person,  who  is  to  do  his  duty  between  ^ae  mortgagor  and 
the  cestui  que  trust,  but  the  mortgagee  is  himself  made  the  trus- 
tee to  do  all  those  acts." 

In  Clay  v.  Willis,  1  Barn,  and  Cres.  364,  it  was  held  that  a  deed 
of  conveyance,  with  power  of  stele,  for  the  security  of  money 
loaned,  but  having  no  proviso  for  redemption,  was  a  mortgage 
with  the  right  of  equity  of  redemption.  The  same  doctrine  was 
held  in  the  case  of  Wright  v.  Rose,  2  Sim.  &  Stu.  323.  In  1 
Randolph  306,  the  supreme  court  of  Virginia  fully  sustained  the 
grounds  taken  by  the  complainant. 

The  next  inquiry  is,  Was  there  a  proper  execution  of  the 
power  under  the  will  of  Samuel  Cole?  The  language  of  the  will 
by  which  the  power  is  conferred  is  in  these  words: 

"Now  in  case  my  executors  shall  jointly,  at  any  time,  deem  it 
necessary,  for  the  promotion  of  the  interest  of  the  estate,  to  bor- 
row money  out  of  any  bank  or  banks,  in  such  case  I  hereby  will 
and  bequeath  the  power  to  the  said  executors  to  execute  a  note  or 
notes  in  their  character  of  executors,  payable  in  bank,  which  note 
or  notes  shall  be  binding  upon  my  estate;  and  in  case  it  shall  be- 
come necessary,  with  a  view  to  procure  indorsers  upon  such 
notes,  I  further  will  that  my  executors  may  give  liens  in  writing 
Vol.  I.— 6 
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to  such  indorsers,  upon  a  sufficient  portion  of  my  estate  to  in- 
demnify them." 

Was  the  drawing  of  a  bill  of  exchange,  and  discounting  it  with 
the  complainants  as  commission  merchants,  and  giving  them  a 
deed  of  trust  upon  the  property  of  the  testator,  such  a  compliance 
with  this  power  as  can  be  sustained  in  equity?  What  constitutes 
a  proper  execution  of  a  power,  is  said  to  depend  on  the  substan- 
tial intention  of  the  parties,  as  derived  from  the  grant  of  power 
itself;  and  in  furtherance  of  that  intention,  courts  will  usually 
place  a  liberal  and  equitable  construction  upon  the  instrument 
creating  the  power.  See  4  Kent  318,  and  authorities  there  cited. 
But  where  a  special  mode  of  executing  the  power  is  pointed  out 
and  defined,  there  can  be  no  room  for  construction;  that  mode 
must  be  strictly  complied  with,  and  especially  if  it  is  of  the  sub- 
stance of  the  execution  of  the  power.  1  Story's  Equity,  187;  4 
Kent's  Com.  329.  The  particular  mode  indicated  cannot  be 
superseded  by  substituting  what  may  be  deemed  its  equivalent; 
and  the  reason  of  the  rule  seems  to  rest  upon  the  undoubted  right 
of  the  person  who  creates  a  power  to  define  the  mode  of  its  exe- 
cution, and  to  place  upon  it  such  checks  and  restrictions  as  he 
may  choose.  Sugden  on  Powers,  205-6,  220-9 ;  17  Tesey,  454 ; 
3  East,  410.  Thus,  a  power  of  appointment  by  will  cannot  be 
executed  by  deed,  because  it  is  said  the  intention  of  the  power 
was  that  the  donor  should  retain  entire  control  over  its  execution 
until  his  death,  which  could  not  be  the  case  if  it  were  executed 
by  deed.  Reed  v.  Shergold,  10  Vesey,  378, 380.  In  this  case  the 
designation  of  the  banks  as  a  source  of  loan,  was,  I  apprehend, 
not  merely  accidental  or  descriptive,  but  intended  as  a  substantial 
part  of  the  power.  The  negociation  of  loans  through  banks  is 
known  to  be  made  at  a  much  cheaper  rate  of  interest,  and  upon 
terms  much  more  favorable  as  to  time,  than  those  which  are  effec- 
ted through  private  individuals.  The  testator  may  have  been 
entirely  willing  to  resort  to  a  bank  for  a  loan  at  known  and  estab- 
lished rates  of  interest,  to  preserve  his  property  from  sale,  when, 
if  the  alternative  had  been  presented  him  of  making  his  paper 
and  throwing  it  into  market  for  discount,  and  submitting  to  the 
ruinous  rate  of  exaction  usually  made  by  brokers  and  commission 
merchants  in  such  cases,  he  would  have  considered  the  sale  of 
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his  property  as  much  the  most  eligible  mode  of  extricating  his 
estate  from  debt  If  the  power  to  raise  money  generally,  upon 
die  credit  of  the  estate,  had  been  given  by  the  will,  there  can  be 
no  doubt  that  the  executor  might  have  adopted  whatever  mode 
his  discretion  suggested.  It  is  this  latitude  of  power  which  the 
testator  seems  to  have  intended  .to  guard  against  Here  the 
executor  is  restricted  to  a  particular  mode,  and  all  discretion 
is  cut  ofL  It  is  certain  that  the  executor,  as  such,  possesses 
no  power  to  pledge  the  estate  of  his  testator  for  the  loan  of 
money,  nor  to  create  any  lien  upon  it  by  deed  or  otherwise.  Such 
power  can  only  be  exercised  where  expressly  given  by  the  will, 
and  if  it  be  special  in  its  character,  like  all  other  special  authority, 
it  must  be  strictly  pursued.  In  such  cases,  the  instrument  crear 
ting  the  power  must  determine  for  itself.  Where  power  is  given 
to  raise  money  by  mortgage,  and  a  particular  method  of  doing  it 
is  pointed  out,  it  would  seem  clearly  to  imply  a  negative  upon 
every  other  mode.  1  Powell  on  Mortgages,  66-7,  74  and  note  2; 
2  P.  Williams,  13,  659 ;  Mills  t>.  Banks,  3  P.  Williams,  5 ;  3  Bro. 
Ca.  503.  The  books  furnish  no  rule  of  construction  by  which  a 
power  restricted  and  special  in  its  terms,  can  be  construed  as  gen- 
eral and  discretionary  under  the  specious  notion  of  carrying  out 
the  intention. 

But  it  is  argued  that  there  has  been  a  substantial  execution  of 
the  power,  and  that  this  court,  in  aid  of  the  intention  of  the  gran- 
tor, would  supply  any  defect  arising  from  a  mere  literal  departure 
from  its  terms.  It  is  true  that  acts  done  in  the  execution  of  a 
power,  not  strictly  in  accordance  with  its  terms,  nor  variant  from 
its  general  intent,  may  be  upheld  in  equity.  But  this  application 
of  the  remedial  justice  of  courts  of  equity  rests  upon  the  general 
jurisdiction  which  they  exercise  in  correcting  mistakes  and  in 
reforming  defective  instruments  so  as  to  make  them  correspond 
with  the  real  intention  of  the  parties.  Where  that  intention  is 
obvious,  courts  of  equity,  no  more  than  courts  of  law,  can  sanc- 
tion any  departure  from  it  It  is  only  where  the  language  of  an 
instrument  is  ambiguous  or  doubtful  in  its  application,  that  rules 
of  construction  are  resorted  to  for  the  purpose  of  extracting  the 
intention.  Judge  Story,  in  treating  of  the  relief  given  in  equity 
in  cases  of  defective  execution  of  powers,  remarks:  "In  all  these 
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cases  it  is  to  be  understood  that  the  intention  and  objects  of  the 
power  are  not  defeated  or  put  aside,  but  they  are  only  informally 
attempted  to  be  carried  into  effect  But  where  there  is  a  defect  of 
substance  in  the  execution  of  the  power,  equity  will  not  aid  the 
defect"  1  Story's  Equity,  187.  I  cannot  regard  the  acts  of  the 
executor  in  this  case,  viz :  making  a  bill,  having  it  discounted 
with  commission  merchants,  and  giving  a  deed  of  trust  to  them 
to  secure  the  payment  thereof,  as  being  either  in  conformity  with 
the  terms  of  the  will,  or  as  a  substantial  compliance  with  the  in- 
tention of  the  testator. 

This  view  of  the  case  renders  it  unnecessary  to  notice  the  other 
questions  presented  upon  the  argument  of  the  demurrer. 

I  have  felt  throughout  this  case  that  it  may  be  one  of  hardship 
upon  the  complainants,  and  would  have  been  gratified  could  I 
have  been  justified  by  the  authorities  in  coming  to  a  different  con- 
clusion. 

The  demurrer  must  be  sustained,  and  the  bill  dismissed. 
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A  bond  with  the  following  condition  was  held  to  be  void  for  uncertainty :  "  The  con- 
dition of  this  obligation  is  such,  that  if  the  said  Wiley  Davis,  his  heirs,  executors  or 
administrators,  shall  make  or  cause  to  be  made  to  the  said  Edward  G.  Wilkinson,  his 
heirs  or  assigns,  a  good  or  valid  title  to  five  sections  of  land,  claimed  by  said  Davis 
as  the  assignee  of  certain  Choctaw  Indians,  who  claim  by  virtue  of  the  fourteenth 
article  of  the  treaty  made  between  the  Choctaw  tribe  and  the  United  8tates,  at  Dan- 
cing Rabbit  Creek,  whensoever  the  said  Davis  shall  obtain  a  title  to  any  of  said  lands 
himself;  or  when  any  other  person  shall  obtain  a  title  for  his  use.  Then  this  obliga- 
tion to  be  void,  otherwise  to  remain  in  full  force  and  virtue." 

Apiomissory  note  given  in  consideration  of  a  title  bond,  with  the  above  condition, 
was  held  to  be  void,  and  the  note  and  bond  decreed  to  be  cancelled. 

When  a  party  representing  himself  as  "  the  assignee  of  certain  Choctaw  Indians, 
who  were  entitled  to  certain  lands  by  virtue  of  the  fourteenth  article  of  the  treaty 
made  between  the  Choctaw  tribe  of  Indians  and  the  government  of  the  United  8tates, 
at  Dancing  Rabbit  Creek,  in  the  state  of  Mississippi,"  sold  the  said  land,  and  it  after- 
wards appeared  that  he  was  not  the  assignee  of  said  Indians,  but  had  contracted  to 
become  their  assignee  upon  ceitain  conditions,  which  he  had  not  complied  with ; 
held,  that  this  was  a  fraud,  and  the  contract  for  the  sale  of  said  land  was  decreed  to 
be  rescinded. 
Every  contract  for  the  conveyance  of  land  most  define  its  identity  and  fix  rrs  local- 
ity, er  there  most  be  such  description  of  the  land  that  parol  evidence  will  readily 
point  to  its  locality  and  boundaries. 

This  bill  was  filed  to  enjoin  proceedings  at  law,  and  to  rescind 
the  contract  on  which  the  same  was  based. 

The  bill  states,  that  on  the  28th  day  of  January,  1837,  Wiley 
Davis  represented  himself  to  be  the  assignee  of  the  Indian  title  to 
five  sections  of  land,  which  the  Indians  claimed  by  virtue  of  the 
treaty  of  Dancing  Rabbit  Creek,  and  proposed  to  sell  the  same  to 
complainant;  and  that  complainant,  trusting  to  these  representa- 
tions, which  he  believed  to  be  true,  became  the  purchaser  of  the 
said  five  sections  for  the  sum  of  $4,800,  for  which  he  executed 
hk  note,  and  that  Davis  gave  a  bond  to  convey  to  him  as  soon  as 
he  obtained  the  title  to  the  same,  or  whenever  any  person  for  his 
use  got  title. 

5# 
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It  states  that  these  representations  were  untrue ;  that  said  Davis 
was  not  the  assignee  of  the  Indian  title,  but  that  John  Johnson 
was  the  purchaser  of  a  large  number  of  the  Indian  claims,  and 
agreed  to  let  Davis  have  a  limited  portion  of  them,  if  he  would 
advance  money  enough  to  Johnson  to  enable  him  to  secure  the 
titles  to  the  land  from  the  United  States;  that  Davis  never  did  ad- 
vance the  money,  or  comply  with  the  conditions  on  which  alone 
Johnson  agreed  that  he  should  have  an  interest  in  the  same. 

The  bill  states  that  Davis,  on  the  same  day  he  sold  to  com- 
plainant, sold  to  several  other  persons  a  large  number  of  sections 
of  land,  which  he  claimed  to  hold  as  assignee  as  aforesaid ;  that 
he  was  not  the  assignee  as  he  stated,  and  that  he  fraudulently  and 
falsely  misrepresented  the  facts,  and  thus  imposed  upon  complain- 
ant. 

It  also  states,  that  when  Davis  sold  the  said  land  it  was  held  by 
persons  who  claimed  adversely  to  his  claim,  and  that  the  sale  is 
therefore  void ;  that  Davis  is  dead,  and  that  the  defendant  admin- 
istered upon  his  estate ;  that  suit  upon  the  note  has  been  com- 
menced in  Yazoo  county  by  defendant.  It  prays  an  injunction 
of  the  suit,  and  at  the  final  hearing  a  perpetual  injunction,  and  a 
cancellation  of  the  note.  It  also  states  the  insolvency  of  Wiley 
Davis'  estate. 

The  answer  of  the  administrator  denies  all  fraud  or  misrepre- 
sentation by  intestate,  and  calls  for  proof;  and  states  his  belief 
that  complainant  knew  the  situation  of  intestate's  title. 

It  states,  that  a  number  of  Indians  applied  to  the  agent  of  the 
United  States  to  register  their  names  under  the  treaty  referred  to 
in  bill,  in  order  to  entitle  them  to  a  grant  to  the  land ;  that  the 
agent  failed  to  do  so,  and  that  the  lands  which  the  Indians  were 
entitled  to  were  sold  improperly,  and  that  Davis  purchased  or 
contracted  for  a  large  number  of  these  claims,  which  he  located 
on  more  than  five  hundred  sections  of  land,  and  that  the  intestate 
had  a  much  greater  interest  in  the  land  than  he  sold ;  and  that  in- 
testate's ultimate  title  depended  upon  the^  action  of  Congress,  and 
that  no  final  action  by  that  body  has  yet  been  had.  It  admits 
that  the  note  mentioned  in  the  bill  was  given  for  the  five  sections 
as  stated  in  the  bill,  but  that  complainant  was  to  pay  $1900  more 
if  Congress  confirmed  the  claims.    It  neither  admitted  nor  denied 
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the  adverse  holding  charged  in  the  bill.  Exception  was  taken  to 
it  on  that  account,  which  was  sustained,  and  time  given  to  an- 
swer; no  answer  was  filed,  and  &pro  confesso  has  been  taken  as 
to  the  allegation  that  the  lands  were  adversely  held  when  sold. 

The  allegations  of  the  bill  were  fully  sustained  by  depositions 
on  the  part  of  the  complainant.  The  defendant  introduced  no 
evidence  to  corroborate  his  answer. 

William  Yerger  for  complainant. 

The  injunction  must  be  perpetual,  and  the  contract  rescinded. 

First  Because  of  the  fraudulent  misrepresentations  of  Davis. 

Second.  Because  of  the  illegality  of  the  sale  of  the  land  which 
was  adversely  held. 

Thirdly.  Because  of  a  failure  of  consideration,  produced  by 
the  subsequent  rescission  between  Johnson  and  the  administrator. 

It  is  a  well  settled  rule  of  equity  that  fraud  vitiates  every  con- 
tract, and  where  one  party  has  been  deceived  by  the  fraudulent 
concealment  or  misrepresentation  of  any  material  part  of  a  con- 
tract, equity  will  relieve  by  rescinding  the  contract.  1  Story  Eq. 
200,etseq.  4Yerg.  375.  3  Peters  R.  210.  13  lb.  26.  IDev. 
Eq.  R.  411.    Sugden  on  Sales,  26. 

2.  A  sale  of  lands  in  the  adverse  possession  of  another,  is  void 
by  the  common  law,  it  being  malum  in  se.  1  Hawk.  PI.  C.  470; 
1  Plowd.  R.  88;  2  Just.  563,  564;  7  Bing.  369;  8  John.  R.  479; 

1  Pick.  Dig.  133-4-6;  5  How.  413;  4  Kent's  Com.  448,  449;  5 
Pick.  R.  348;  2  Story's  Eq.  312,  313;  9  Johns.  R.  55;  2  Johns. 
Cases,  58:  And  the  sale  being  void,  the  notes  given  for  the  pur- 
chase money  are  void  also,  being  against  public  policy.  4  Kent's 
Com.  449,  note  and  cases  cited;  2  Story's  Eq.  312,  313;  2  Johns. 
Cases,  58;  Green  v.  Robinson,  by  High  Court,  Jan.  term,  1840; 

2  Swanston's  R.  167;  3  Dana,  201;  1  Story's  Eq.  296  to  300;  2 
Johns.  Cases,  58,  417;  1  Rand.  76,  11. 

Upon  the  third  point  I  need  not  cite  authorities.  The  adminis- 
trator being  unable  to  comply  with-his  contract  with  Johnson,  had 
the  right  to  rescind;  having  done  so,  he  places  it  forever  out  of 
the  power  of  Davis's  heirs  to  comply  with  the  contract  with  Wil- 
kinson.   1  A.  K.  Marshall,  434;  4  Cranch,  137. 
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W.  R.  Miles  for  complainant 

First  The  position  is  believed  to  be  correct,  that  an  actual  con- 
veyance of  land,  of  which  there  is  adverse  possession,  was  void 
even  before  the  passage  of  the  act  of  Henry  VIII.  against  granting 
pretended  titles.  For  the  deed  could  not  operate  as  a  feoffment, 
as  entry  could  not  be  made  to  release  seizen:  nor  could  the  use  be 
executed  to  the  possession,  so  as  to  enable  the  grantor  to  convey 
by  virtue  of  the  statute  of  Henry  VHI.  in  regard  to  uses. 

Second.  It  is  especially  so  since  the  act  of  Henry  VIII.  in  regard 
to  pretended  titles.  For,  although  that  statute  does  not,  in  terms, 
avoid  the  deed,  but  is  merely  penal,  yet  when  an  act  of  parliament 
forbids  an  act  under  a  penalty,  every  contract  made  for  such  mat- 
ter is  a  void  contract  See  1  Taunt  R.  136;  1  Rand.  98;  for  a 
penalty  implies  a  prohibition.  Here  neither  the  grantor  nor  any 
ancestor  was  ever  in  possession,  nor  any  purchaser  from  whom  he 
claims. 

Third.  This,  however,  is  not  an  actual  conveyance,  but  a  cov- 
enant to  convey,  <fcc.  I  admit  that  equity  will  sometimes  enforce, 
or  has  enforced,  a  covenant  to  convey  a  possibility  when  it  arises; 
but  not  in  such  a  case  as  this — for, 

1st.  It  will  be  upon  condition  that  the  party  seeking  the  en- 
forcement of  the  contract  has  first  done  all  it  was  incumbent  on 
his  part  to  perform.  Here  he  not  only  has  not  done  it,  or  offered 
to  do  it,  but,  as  the  proof  clearly  shows,  that  he  never  can  do  it 

2d.  And  besides,  the  contract  is  void,  as  fraudulent 

3d.  Besides,  a  court  of  equity  will  not  decree  the  performance 
of  a  contract  for  the  conveyance  of  a  possibility,  until  that  possi- 
bility exists — or,  more  properly,  actually  vests — for,  how  could  it? 

But  it  may  be  said  that  the  covenants  to  pay  and  to  convey 
were  independent.  It  is  admitted.  But  the  court  will  not  put 
the  complainant  to  his  defence  at  law,  for  the  contract  was  void 
in  its  inception;  void  for  fraud;  void  also  as  against  the  policy  of 
the  law.  But,  if  the  contract  were  not  void,  and  a  recovery  could 
be  had  at  law,  it  is  clear  that,  under  the  covenants  in  the  deed,' 
which  complainants  would  have  a  right  to  insist  on,  by  the  terms 
of  the  contract,  complainants  could  recover  from  Wiley  Davis's 
administrator  the  amount  of  the  note  now  in  suit  And  thus,  by 
taking  cognizance  of  the  matter  fully  here,  multiplicity  of  suits 
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and  circuity  of  remedy  will  be  avoided,  and  great  injustice  too; 
since  it  is  alleged  in  the  bill,  and  not  contradicted,  that  the  estate 
of  Dads  is  utterly  insolvent. 

Davis's  representations  as  to  facts,  which  turned  out  to  be  un- 
true, whether  founded  in  mistake  or  fraud,  afford  ground  for 
relief  and  even  for  a  rescission  of  the  contract  See  13  Pet  Rep. 
30,  Smith  r.  Richards.  For  the  complainant  had  no  means  of 
ascertaining  whether  they  were  true  or  not,  and  seems  to  have 
confided  entirely  in  Davis's  representations. 

Marsh  and  Ayres  for  defendant 

The  Chancellor. 

There  are  several  features  of  this  case  upon  which  the  injunc- 
tion must  be  perpetuated  and  the  contract  rescinded. 

The  Ml  sets  up  that  W.  Davis  fraudulently  represented  himself 
as  the  assignee  of  certain  Choctaw  Indians,  who  were  entitled  to 
five  sections  of  land  under  the  14th  article  of  the  treaty  of  Dan- 
cing Rabbit  creek.  That  he  so  represented  himself  is  shown  by 
die  terms  of  his  own  bond,  and  by  the  testimony  of  Halsey,  who 
says  Davis,  in  feet,  had  no  assignment  from  any  Indians  to  his 
knowledge,  except  for  a  half  section  of  land;  that  he  had  some  con- 
tingent right,  by  virtue  of  a  sub-contract  with  Halsey  and  one 
Johnson,  but  that  the  contract  with  Johnson  was  never  complied 
with  by  Davis,  and  was  finally  rescinded  by  his  administrator. 
Johnson  also  proves  that  he  never  knew  of  any  assignment  of  an 
Indian  tide  to  W.  Davis.  Robert  O.  Patrick  swears  "that  he 
knows  that  Davis  had  no  shadow  of  right  or  title  to  any  Choctaw 
lands,  as  assignee,  from  the  Indians,  either  in  law  or  equity;  that 
Davis  admitted  to  him  he  had  no  claim  until  certain  conditions 
were  performed  by  him,  which  were  never  performed.  There  is 
no  proof  that  Davis  was  the  assignee  of  a  solitary  Indian  tide, 
except  some  negative  parol  proof,  which  is  inadmissible.  The 
defendants  should  have  adduced  their  written  evidence,  if  any,  of 
the  assignment  of  tide  to  five  sections  of  land  from  the  Choctaw 
Indians.  It  was  incumbent  on  the  defendants  to  show  some  tide 
or  right  or  contract  with  the  Indians  as  the  basis  of  their  intes- 
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tote's  bond,  especially  as  the  defendants  have  proved  negatively, 
as  far  as  it  could  be  proved,  that  Davis  had  no  title. 

But  I  think  the  complainant's  bill  may  be  sustained  upon  a 
ground  not  mentioned  on  the  trial.  The  contract  of  sale  to  Wil- 
kinson recites  that  the  five  sections  sold  were  a  part  of  thirty  sec* 
tions  already  located,  but  at  what  point,  what  are  the  numbers  of 
the  sections,  townships  and  range,  is  entirely  omitted;  nor  is  this 
defect  cured  by  the  bond  for  title:  That  gives  no  other  designa- 
tion of  the  land  than  the  vague,  indefinite  and  uncertain  descrip- 
tion of  five  sections  of  land  claimed  by  Davis  as  assignee  of  cer- 
tain Indians,  claiming  under  the  14th  article  of  the  Dancing  Rab- 
bit creek  treaty. 

Are  not  the  bond  and  contract  void  for  uncertainty?  Every 
contract  or  deed  for  the  conveyance  of  land  must  define  its  iden- 
tity and  fix  its  locality,  or  there  must  be  such  description  of  the 
land  as,  by  the  aid  of  parol  evidence,  will  readily  point  to  its 
locality  and  boundaries.  But  if  the  contract  is  void,  by  reason  of 
the  uncertainty  in  the  description  of  the  subject  matter,  parol  evi- 
dence is  not  admissible  to  supply  the  omission.  Sug.  on  Vendors, 
114-15;  4  Mass.  R.  205;  16  Mass.  R.  86;  1  Pick.  31. 

It  is  clear  that  a  bill  for  the  specific  performance  of  this  con- 
tract could  not  be  sustained.  What  sections  out  of  the  thirty, 
supposing  them  to  be  described,  would  the  court  decree  to  be  con- 
veyed? Wilkinson  could  maintain  no  action  at  law  upon  it  for 
damages.  The  rule  in  such  cases  is,  the  value  of  the  land  to  be  con- 
veyed at  the  time  when  the  conveyance  should  be  made.  But 
what  land  would  the  proof  be  directed  to,  to  prove  its  value?  The 
contract  gives  no  clue. 
The  injunction  must  be  perpetuated,  and  the  contract  rescinded. 
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Isham  Daniel  v.  Jacoway  et  al.    Board  of  Police  of 
Neshoba  county. 

Where  a  tract  of  land  was  granted  to  the  Board  of  County  Police  «  for  the  use  and 
benefit  of  the  county  of  Neshoba,  for  acoonty  site  for  a  coart  house,  dec"  and  the 
Board  of  Police  entered  upon  the  land,  built  a  court  house,  laid  off  town  lota  and 
sold  them,  but  subsequently  removed  the  county  site  and  court  house  from  the  said 
tract  of  land ;  held,  that  the  land  reverted  to  the  grantor. 

In  the  year  1836,  Isham  Daniel  executed  the  following  deed : 
"This  indenture,  made  the  third  day  of  June,  one  thousand  eight 
hundred  and  thirty-six,  between  Isham  Daniel,  of  the  county  of 
Neshoba,  and  state  of  Mississippi,  of  the  one  part,  and  Benjamin 
J.  Jackoway,  James  Wilson,  Temple  Tullas,  William  Young,  and 
Aaron  Parker,  members  of  the  Board  of  Police  of  the  county 
aforesaid,  of  the  other  part,  witnesseth,  That  the  said  Isham 
Daniel,  for  and  in  consideration  of  the  sum  of  one  dollar  to  him 
in  hand  paid,  the  receipt  whereof  is  hereby  acknowledged,  hath 
granted,  bargained,  sold,  donated,  conveyed  and  confirmed,  and 
by  these  presents  doth  grant,  bargain,  sell,  donate,  convey  and 
confirm  unto  the  said  parties  of  the  second  part,  and  to  their  suc- 
cessors in  office  forever,  a  certain  tract  or  parcel  of  land,  lying  and 
being1  in  the  county  of  Neshoba,  to  wit,  (here  describing  the  land,) 
containing  eighty  acres  more  or  less,  for  the  use  and  benefit  of  the 
county  of  Neshoba  aforesaid,  for  a  county  site  for  a  court  house, 
&c.  To  have  and  to  hold  the  same  to  the  party  of  the  second 
part  and  their  successors  in  office  forever,"  &c.  Isham  Daniel 
files  this  bill  for  a  reconveyance  of  the  land  to  himself,  alledging 
that  the  trust  for  which  the  same  was  conveyed  has  been  defeated 
by  the  trustee's  own  act. 

The  following  are  the  facts  agreed  upon  by  counsel,  and  on 
which  the  case  was  submitted  to  the  chancellor. 

"ft  is  agreed  that  the  Indenture  set  out  in  the  bill  was  made  by 
the  complainant  to  the  parties  therein  for  the  purposes  therein  ex- 
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pressed,  and  for  the  consideration  named.  It  is  agreed,  that  the 
consideration  of  one  dollar  is  nominal,  and  that  it  was  not  in  fact 
ever  paid.  It  is  agreed,  that  complainant  delivered  possession  un- 
der said  deed  to  defendants.  It  is  agreed,  that  defendants  took 
possession  of  the  land  named  in  said  deed,  and  that  they  did  build 
a  court  house,  and  establish  a  seat  of  justice  on  said  land,  and  that 
said  court  house  and  seat  of  justice  remained  there  for  a  limited 
time,  that  lots  were  laid  off  and  sold,  and  a  town  called  Camden 
established ;  that  since  that  time  the  Board  of  Police  for  the  coun- 
ty of  Neshoba  removed  the  seat  of  justice  three  miles  off  to  Phil- 
adelphia, the  said  seat  of  justice  and  court  house  for  said  Neshoba 
county  having  been  kept  at  Camden  six  or  eight  months.  It  is 
agreed,  that  the  only  understanding  or  agreement  between  the 
parties  whatever  in  relation  to  the  permanency  of  said  court  house 
and  seat  of  justice,  or  in  relation  to  the  reversion  of  said  land  to  the 
grantor,  is  contained  in  the  deed  aforesaid,  upon  the  construction 
of  which,  and  the  facts  hereby  agreed,  the  rights  of  these  parties 
rest.  It  is  agreed,  that  said  tract  of  land  in  said  deed  mentioned, 
was  situated  in  the  midst  of  a  considerable  tract  of  land  of  com- 
plainant. It  is  also  agreed,  that  complainant  has  sold  this  tract  of 
land  since  the  establishment  of  said  seat  of  justice  at  Camden,  and 

while  it  remained  there,  to  one ,  and  that  said has 

run  off,  and  has  not  yet  paid  for  the  same,  and  is  insolvent.  It  is 
also  agreed,  that  the  lots  so  sold  in  Camden  have  been  transferred 
by  the  purchasers  back  to  said  Board  of  Police,  who  gave  to  the 
purchasers  in  lieu  thereof  lots  in  Philadelphia  aforesaid. 

Hays,  Yerger,  and  Forester, 

Counsel  for  defendant. 

Danl.  Mates,  for  complainant. 

Daniel  Mayes  for  complainant. 

The  authorities  referred  to  by  the  defendant  are  not  considered 
by  the  plaintiff's  counsel  applicable  to  the  case.  They  all  merely 
treat  of  the  circumstances  under  which  estates  tail  become  fee 
simple,  or  estates  upon  condition  subsequent  become  fee  simple 
absolute,  instead  of  estates  on  condition.  Their  only  purpose  is 
to  define  and  ascertain  what  quantity  of  estate  the  grantee  has. 
The  case  in  10th  Peters,  like  the  others,  only  presents  a  question, 
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did  the  tide  vest  at  law  upon  performing  a  condition  subsequent? 
which  is  indeed  no  question  at  all,  as  I  humbly  conceive.  There 
wis  no  question  whether  the  sovereign  making  the  grant  might  not 
hare  resumed  it;  for  the  title  having  vested,  by  performance 
of  the  condition,  the  sovereign  could  only  have  resumed  the  thing 
granted  by  the  appropriate  proceeding  by  scire  facias  to  divest 
the  estate;  and  the  sovereign,  Spain,  having  acquiesced,  that  ques- 
tion could  not  arise  after  the  treaty  of  cession  between  the  United 
States  and  Spain.  Had  it  been  however  a  question  open  and 
made  in  the  case,  I  concede  that  the  title  vested  absolutely  upon 
performing  the  condition,  and  that  it  could  not  have  been  resumed 
according  to  the  principles  of  the  common  law.  The  condition 
of  the  grant  was  expressed — die  whole  condition  performed;  the 
giant  was  to  Coppinger,  not  in  trust,  but  in  his  own  right,  to 
vest  upon  a  valuable  consideration  to  pass  and  which  did  pass 
from  him. 

Very  different  is  the  present  case ;  and  being  so,  it  is  to  be  de- 
termined upon  different  principles. 

Here  the  deed,  by  its  delivery,  passed  an  estate  in  fee  to  the 
grantees,  to  hold,  not  for  themselves  or  in  their  own  right,  but  as 
public  functionaries  in  trust  for  a  public  purpose,  to  wit:  "for  the 
use  and  benefit  of  the  county  of  Neshoba  aforesaid,  for  a  county 
site  for  a  court  house?  6cc.  The  question  then  here  is  only  the 
plain  and  simple  question,  whether  property  conveyed  in  trust  for 
a  public  purpose  shall  revert  to  the  grantor  when  that  purpose  is 
at  an  end,  or  the  object  of  the  grant  has  failed.  To  cite  authority 
on  such  an  A,  B,  C  question  in  the  law,  seems  to  me  a  work  of 
supererogation.  It  is  in  principle  the  case  of  a  corporation  dis- 
solved. There  the  land  reverts  to  the  grantor.  Why?  Because 
the  purpose  of  the  grant  has  foiled.  Or  of  a  gift  to  charitable 
uses,  where  the  charity  foils :  die  reason  being  the  same,  the  law 
is  the  same. 

Even  if  the  doctrine  before  adverted  to  was  not  conclusive  of 
the  case,  the  leading  and  indeed  the  only  inducement  to  the  con- 
veyance by  the  complainant  has  foiled  by  the  act  of  the  grantees, 
and  it  would  be  against  the  plainest  dictates  of  sound  morality 
that  they  should  hold  the  land. 

'The  application  to  a  court  of  equity  for  a  rescission  or  specific 
Vol.  L — 6 


62  SUPERIOR  COURT 

latum  Daniel «.  Jaekaway  et  a/. 

execution  of  a  contract,  is  not,  strictly  speaking,  a  matter  of  abso- 
lute right,  upon  which  the  court  is  bound  to  pass  a  final  decree. 
But  it  is  a  matter  of  sound  discretion  to  be  exercised  by  the  court, 
either  in  granting  or  refusing  the  relief  prayed,  according  to  its 
own  notion  of  what  is  reasonable  and  proper,  under  all  the  cir- 
cumstances of  the  particular  case.n  2  Story's  Equity,  4,  and 
authorities  there  cited. 

If  the  grantees  accepted  the  deed,  intending  a  removal  of  the 
seat  of  justice,  it  was  a  fraud  that  should  vacate  the  contract  If 
they  supposed  it  a  permanent  location,  and  the  public  interest 
required  a  removal,  it  was  a  case  of  giving  and  receiving  a  con- 
veyance under  a  mistake,  which  should  produce  a  rescission.  See 
2  Kent's'Com.  469,  480,  487. 

It  was  conveyed  to  the  grantees  and  their  successors,  in  trust 
"for  the  use  and  benefit  of  the  county  of  Neshoba,"  not  generally, 
but  for  a  specific  purpose,  viz:  "for  a  county  site  for  a  court-house, 
&c."  He  who  gives  may  declare  the  law  or  fix  the  terms  of  his 
gift,  and  it  cannot  be  applied  otherwise.  2  Fonblanque,  210, 
marginal  paging,  Philad.  ed.  of  1831,  in  note;  Dartmouth  College 
v.  Woodward,  4  Wheat.  537;  Roper  on  Legacies,  title  Charity. 

William  Yerger  for  defendants. 

The  facts  in  this  case  are  agreed,  by  which  it  appears  that  a 
gift  was  made  of  a  piece  of  ground,  for  the  purpose  of  building  a 
court  house  and  laying  off  a  town.  This  was  done,  and  the  town 
was  subsequently  removed  to  another  place.  It  is  contended  that 
the  land  reverts  to  the  donor. 

It  is  contended,  for  the  defendants,  that  it  does  not  revert,  be- 
cause the  grant  was  made  on  condition  that  a  court  house  should 
be  built  and  a  town  laid  off;  which  was  a  condition  precedent  to 
the  vesting  of  the  right,  the  rule  in  which  case  is,  that  as  soon 
as  the  condition  is  performed  the  right  becomes  absolute  and  un- 
conditional, and  completely  under  the  control  of  the  donee.  1 
Cruise's  Dig.  75,  76;  2  ib.  30;  Plo^den's  Rep.  235,  241;  7  Coke's 
Rep.  346;  10  Peters  309. 

The  case  in  10  Peters  309  is  precisely  similar  to  the  present 
The  Spanish  governor  of  Florida  granted  to  the  defendant  a  quan- 
tity of  land  and  the  timber  on  it,  for  the  building  of  a  mill,  upon 
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the  condition  that  until  the  mill  was  built  the  grant  should  not 
take  effect  The  mill  was  built  and  kept  in  operation  a  short 
time,  but  has  since  been  allowed  to  decay,  and  was  not  kept  in 
operation  longer  than  a  year  or  so.  Held  by  the  court — that  the 
title  in  fee  was  complete  when  the  mill  was  built.  The  counsel 
for  the  defendants  believe  that  the  foregoing  authorities  fully 
establish  the  position  that  when  an  estate  is  granted  upon  condi- 
tion, it  becomes  absolute  in  the  grantee  the  moment  the  condition 
is  performed. 

The  Chancellor. 

The  complainant  conveyed  a  tract  of  land  in  the  county  of  Ne- 
shoba to  the  defendants,  as  a  board  of  county  police,  as  the  deed  ex- 
presses it,  "for  the  use  and  benefit  of  the  county  of  Neshoba  afore- 
said,  for  a  county  site,  &c."  The  deed  was  duly  executed  and 
delivered,  and  the  police  court  proceeded  to  lay  out  town  lots  and 
build  a  court  house.  Shortly  afterwards  the  board  of  police 
removed  the  seat  of  justice  to  another  place,  some  three  or 
four  miles  off  Upon  this  state  of  things  the  complainant  files  his 
bill  against  the  defendants  for  a  reconveyance,  upon  the  ground  of 
the  failure  of  the  condition  and  purposes  for  which  it  was  made. 
The  defendants  resist  the  application,  and  insist  that  the  building 
of  a  court  house  and  location  of  a  county  town  on  the  land  was  a 
condition  precedent,  and  having  been  performed,  the  title  vested 
absolutely  and  unconditionally  in  fee  simple. 

From  the  construction  which  I  place  upon  the  deed  as  recited  in 
the  bill,  the  locating  the  county  site  was  most  clearly  a  condition 
subsequent  The  granting  words  of  the  deed  are  in  present^ 
and  the  title  passed  upon  the  execution  and  delivery  of  the  deed, 
subject  to  the  purposes  expressed  on  the  face  of  the  deed.  A  con- 
dition precedent  is  one  which  must  take  place  or  be  performed 
before  the  estate  can  vest.  Subsequent  conditions  are  those 
which  operate  upon  estates  already  created  and  vested,  and  which 
render  them  liable  to  be  defeated.  Here  there  was  not  a  substan- 
tial compliance  with  the  subsequent  condition.  The  defendants 
took  the  land,  not  absolutely,  but  in  trust,  for  the  use  and  benefit 
of  the  county  of  Neshoba,  for  a  county  site,  court  house,  &c. 
But  the  county  for  whose  use  it  was  conveyed  has  refused  to  appro- 
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priate  the  land  to  the  purposes  expressed  in  the  deed.  Can  the 
defendants,  then,  set  up  an  absolute  estate  in  themselves,  when 
the  trust  upon  which  the  land  was  conveyed  has  wholly  failed,  and 
this,  too,  by  their  own  act?  Or  will  the  title,  like  a  conveyance  in 
trust — void  under  the  statute  of  mortmain — result  back  to  the 
grantor,  or  his  heirs?  They  certainly  have  no  right  to  hold,  ex- 
cept upon  the  very  terms  expressed  in  the  trust  Are  not  the 
principles  of  this  case  altogether  analagous  to  those  which  obtain 
in  a  case  where  a  voluntary  grant  has  been  made  to  a  corporation, 
and  where,  upon  a  dissolution  of  the  corporation,  the  title  to  the 
thing  granted  would  revert  back  to  the  grantor? 

I  consider  the  construction  of  the  deed  to  be,  that  the  defend- 
ants were  to  hold  the  land  for  the  ipe  of  the  county  so  long  as  the 
county  used  it  for  a  county  site  and  court  house.  It  was  a  con- 
tinuing and  subsisting  trust,  not  put  an  end  to  by  building  a  court 
house.  If  I  am  right  in  this  construction,  it  distinguishes  it  at 
once  from  the  case  in  10th  Peters.  The  grant  in  that  case,  by  its 
very  terms  was  to  take  effect  upon  the  performance  of  a  single 
condition,  to  wit :  the  completion  of  a  mill.  Suppose  the  terms 
of  the  grant  in  that  case  had  have  been  to  be  held  and  used  as  a 
mill  site,  the  rule  would  doubtless  have  been  different,  as  in  the 
case  of  6th  Hammond,  Ohio  Rep.  389,  where  it  was  held  that  a 
conveyance  on  condition  that  the  grantee  should  keep  a  saw  and 
grist  mill  on  the  land.  Doing  business  is  a  valid  condition,  and  a 
failure  to  perform  forfeits  the  condition.  But  I  find  the  question 
in  this  case  has  been  directly  settled  in  the  supreme  court  of 
Louisiana,  (18  Martin's  Rep.  221,)  where  it  was  held,  that  if  land 
be  given  on  the  condition  that  the  public  buildings  of  the  parish 
be  erected  thereon,  the  title  would  revert  to  the  donor  upon  the 
seat  of  justice  of  the  parish  being  removed  under  the  sanction  of 
an  act  of  the  Legislature,  passed  subsequent  to  die  grant  Police 
Jury  vs.  Reeves.  The  principles  of  this  case  are  decisive  of  the 
one  now  under  consideration. 

A  decree  must  be  made  for  the  complainant,  according  to  the 
prayer  of  the  bill,  and  at  defendant's  costs. 
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Where  there  has  been  a  payment  of  the  purchase  money,  and  the  vendee  has  been 
let  into  possession  of  land  sold  under  a  parol  contract,  and  suffered  to  make  vain- 
able  improvements  thereon,  these  circumstances  are  sufficient  to  take  the  case  out 
of  the  operation  of  the  statute  of  frauds,  and  warrant  a  decree  for  a  specific  per- 
formance of  the  parol  contract. 

Where  the  contract  was  written  out,  and  one  of  the  parties  promised  to  sign  it,  but 
was  prevented  by  his  death ;  held,  that  this  was  an  exception  to  the  statute  of 
frauds. 

An  acknowledged  exception  to  the  statute  of  frauds  is  where  the  contract  was  intended 
to  be  reduced  to  writing,  according  to  the  statute,  but  is  prevented  by  the  fraud  of 
one  of  the  parties,  or  by  unavoidable  accident. 

This  bill  was  filed  to  enforce  the  specific  performance  of  a  con- 
tract for  the  sale  of  a  town  lot,  in  the  city  of  Jackson,  which  con- 
tract failed  to  be  executed  in  writing  in  consequence  of  the  death 
of  the  vendor.  The  history  of  the  case  is  given  in  the  opinion  of 
the  court  Two  of  the  defendants  demurred  to  the  bill,  relying 
upon  the  statute  of  frauds. 

Wm.  Yerger  for  the  demurrer. 

D.  Shelton  contra. 

The  first  position  taken  by  complainant  is,  that  the  heirs  of 
James  C.Dickson  shall  be  charged  upon  the  contract;  because 
there  is  a  memorandum  in  writing,  not  by  the  party  charged,  but 
by  "  a  person  by  him  thereunto  lawfully  authorized." 

The  memorandum  in  writing,  exhibit  A.,  is  a  contract  for  the 
sale  of  the  land,  made  in  the  name  of  both  partners,  by  one  co-ten- 
ant, and  signed  by  him  alone. 

This  alone,  without  some  evidence  of  ratification  of  the  contract 
by  Dickson,  would  not  charge  him.  It  is  not  necessary  to  prove 
that  that  authority  was  given  before  the  contract  was  made.  It  is 
sufficient  if  we  prove  that  he  adopted  it  subsequently.  We  charge 
three  distinct  facts,  evidencing  his  adoption  of  the  authority  to 
make  said  contract  in  writing.  1st.  Putting  in  possession.  2d. 
Suffering  improvements.  3d.  Indorsement  of  the  notes;  one  of 
which  facts  is  evidenced  by  writing.    The  rule  of  law  is,  an  adop- 
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tion  of  the  agency  in  one  part,  is  an  adoption  of  the  whole  act. 
An  act  cannot  be  affirmed  as  to  that  which  is  beneficial,  and  re- 
jected as  to  the  remainder.    2  Str.  269. 

But  independent  of  the  law  of  agency,  this  case  is  taken  out  of 
the  statute  of  frauds,  by  part  performance.  To  make  this  avail- 
able, a  contract  must  be  shown  and  part  performance  estab- 
lished. 

Upon  that  question  must  the  contract,  and  the  terms  of  it,  be 
specifically  established?  There  is  a  contrariety  among  the  au- 
thorities. Chancellor  Kent,  in  the  case  of  Packhurst  v.  Voncordt- 
land,  (1  J.  C.  R.)  contends  that  not  only  the  contract  but  a  specifi- 
cation of  its  terms  must  be  proved.  In  the  same  case,  in  the 
supreme  court  of  New  York,  that  court  holds  that  from  the  fact 
of  part  performance  a  contract  may  be  presumed,  and  that  the 
court  will  in  every  case  determine  what  that  contract  was,  from 
the  pleadings  and  evidence  before  it,  and  give  relief  accordingly. 
14  J.  R.  31.  And  these  principles  are  respectively  to  be  found 
running  through  the  reports  of  these  two  courts.  'Tis  not  for  me 
to  decide  between  them.  Either  is  sufficient  for  my  purpose;  for 
not  only  the  contract  but  the  terms  of  it  are  established  by  the 
bill.  They  put  complainant  in  possession — they  suffered  him  to 
make  valuable  improvements.  Dickson  transferred  the  notes  by 
his  own  endorsement:  the  first  recognizes  some  contract,  the  last 
the  particular  contract  That  such  a  recognition  is  conclusive 
against  him,  see  Niven  v.  Belknap,  2  J.  R.  573. 

As  to  the  part  performance,  perhaps  the  broad  position  may  be 
taken,  that  though  the  parol  contract  be  proved,  and  performance 
established,  yet  we  are  not  entitled  to  relief.  There  are  some  de- 
cisions in  Tennessee  leading  to  this  doctrine;  but  it  has,  through- 
out the  Union  and  in  England,  been  so  repeatedly  decided  other- 
wise, that  it  has  become  the  settled  law  of  the  land.  It  has  been 
otherwise  decided  in  England. — See  any  volume  of  Ves.  Jr.  .and 
the  Law  Library,  No.  on  Frauds,  p.  .  It  has  been  otherwise 
decided  in  New  York.— See  2  J.  R.  587.  14  J.  R.  43.  1  J.  C.  R. 
and  many  others.  It  has  been  decided  otherwise  in  Maryland. — 
See  4  Harw.  and  McHenry,  43  and  252.  It  has  been  otherwise 
decided  in  superior  court  of  United  States.  I  believe  it  has  been 
otherwise  decided  in  every  state  of  the  Union  except  Tennessee. 
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The  acts  of  part  performance  stated  in  the  bill,  are  the  patting 
in  possession  as  owner,  suffering  them  to  improve,  and  a  full  pay* 
ment  of  the  purchase  money.  That  these  are  acts  of  part  per- 
finmance,  see  14  J.  R.  43.    2  J.  R.  687.    Fonb.  Eq. 

But  it  may  be  urged  that  the  only  ground  of  relief  is  fraud  in 
the  original  purchase  and  deceit  by  the  vendor.  This  is  not  law. 
The  fraud  against  which  this  court  will  relieve,  may  consist  in  re- 
sisting the  completion  of  an  agreement  partly  performed*  1  J. 
C.  R.  149. 

The  judges  say,  if  the  party  has  been  silent  when  justice  de- 
manded that  he  should  speak,  the  court  will  not  suffer  him  to  speak 
when  justice  demands  that  he  should  be  silent. 

The  Chancellor. 

The  bill  states  that  on  the  28th  of  January,  1836,  the  complain- 
ant, together  with  one  J.  W,  Barnes,  contracted  with  Isaac  Cald- 
well for  the  purchase  of  lot  No.  2,  in  square  No.  2  south,  in  the 
town  of  Jackson;  that  said  lot  belonged  jointly  to  said  Caldwell 
and  one  James  C.  Dickson;  that  he  and  said  Barnes  executed  their 
two  several  promissory  notes  for  the  consideration  money,  payable 
to  said  Caldwell  and  Dickson,  one  due  on  the  1st  January,  1836, 
the  other  on  the  1st  January,  1837,  and  that  he  received  a  bond 
to  make  tide  when  the  purchase  money  should  be  paid  The 
bond  upon  its  face  purports  to  be  the  joint  bond  of  Caldwell  and 
Dickson,  but  is  signed  by  Caldwell  alone,  from  whom  it  was 
received.  The  bill  alleges  that  Dickson  agreed  to  sign  the  bond, 
but  was  prevented  from  doing  so  by  his  death;  that  the  complain- 
ant was  put  in  possession  of  the  lot  by  Caldwell  and  Dickson; 
that  Dickson  ratified  and  confirmed  the  sale  by  subsequently 
transferring  to  Caldwell  his  interest  in  the  notes  aforesaid,  as  by 
permitting  lasting  and  valuable  improvements  to  be  made  on  the 
lot;  that  he  has  fully  paid  off  and  discharged  the  purchase  money; 
that  the  complainant  has  purchased  out  die  interest  of  Barnes  to 
said  lot;  that  Caldwell  and  Dickson  are  both  dead.  This  bill  is 
filed  against  their  heirs  and  legal  representatives,  to  enforce  a  con- 
veyance of  the  title  to  said  town  lot  To  this  bill  two  of  the  de- 
fendants, Joseph  W.  Miller  and  Martha  his  wife,  (who  is  one  of 
the  heirs  of  James  C.  Dickson,)  have  filed  a  demurrer,  and  upon 
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that  demurrer  the  case  is  submitted,  according  to  the  practice  of 
this  court  The  defendants  insist  that  the  case,  as  to  them,  is 
within  the  statute  of  frauds,  the  contract  resting  in  parol;  and  it 
is  assumed  as  a  general  position,  that  part  performance  of  such  a 
contract  is  not  sufficient  to  take  it  out  of  the  operation  of  the  sta- 
tute referred  to.  Whatever  diversity  of  opinion  may  exist  as  to 
the  policy  of  courts  of  equity  sanctioning  any  departure  from  the 
strict  terms  of  the  statute  of  frauds,  yet  exceptions  to  its  operation 
have  been  so  long  and  so  uniformly  sustyrined  by  an  almost  unbro- 
ken current  of  both  English  and  American  authorities,  that  I  do 
not  feel  myself  at  liberty  to  strike  out  any  new  rule  upon  the  sub- 
ject  The  ground  upon  which  these  exceptions  have  been  admit- 
ted is,  that,  to  permit  a  party,  under  peculiar  circumstances,  to 
avail  himself  of  the  statute,  would  be  a  fraud  upon  the  opposite 
party,  and  a  perversion  of  the  object  of  the  statute  itself  1  John. 
Ch.  R.  131;  2  ibid.  Ill;  14  Ves.  386;  14  John.  R.  15;  4  Pet.  U. 
S.  Rep.  311. 

What  facts  and  circumstances  will  create  such  an  exception,  has 
been  a  question  of  some  difficulty  and  embarrassment  in  practice, 
upon  which  the  authorities  are  not  altogether  uniform;  as,  whe- 
ther the  payment  of  a  part  or  the  whole  of  the  purchase  money 
was  sufficient,  I  consider  the  weight  of  authority  against  either 
branch  of  the  proposition,  where  there  is  no  other  circumstance  to 
induce  the  interference  of  the  court  3  Yes.  379,  380;  1  Sch.  and 
Lief.  40,41.  But  where  there  has  been  a  payment  of  the  purchase 
money,  and  the  vendee  has  been  let  into  possession  under  the  con- 
tract, I  have  found  no  respectable  authority  that  did  not  hold  these 
circumstances  sufficient  to  take  the  case  out  of  the  operation  of 
the  statute,  and  to  warrant  a  decree  for  a  specific  performance  of  a 
parol  contract  3  Atk.  1;  2  Ball.  &  B.  348;  6  Har.  &  John.  288; 
Ellis  v.  Ellis,  Dev.  Eq.  180;  Wilde  t>.  Fox,  1  Rand.  165;  1  Blackf, 
68;  6  Wheat  528;  1  Bin.  218;  2  Cai.  Ca.  E.  87. 

In  the  case  now  before  me,  it  is  distinctly  alleged  that  the  entire 
purchase  money  has  been  paid,  and  that  possession  of  the  lot  was 
given  under  the  contract,  thus  bringing  it  within  the  pale  of  the 
authorities  referred  to. 

There  is  another  allegation  in  the  bill,  which  I  think  places  it 
beyond  the  reach  of  the  statute  of  frauds.    It  is  alleged  that  Dick- 
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son  agreed  to  sign  the  bond,  but  was  prevented  by  his  death.  An 
acknowledged  exception  to  the  statute  is  where  the  agreement  is 
intended  to  be  reduced  to  writing  according  to  the  statute,  but  is 
prevented  by  the  fraud  of  one  of  the  parties.  New.  on  Con.  c.  10, 
179  to  197;  1  P.  Wm.  618.  And  so  I  apprehend  the  rule  would 
be,  where,  as  in  this  case,  the  contract  was  written  out  and  one  of 
the  parties  promised  to  sign  it,  but  was  prevented  by  inevitable 
accident  See  2  Story's  Eq.  79.  It  is  the  peculiar  province  of 
courts  of  equity  to  relieve  against  accidents  as  well  as  fraud.  It 
is  alleged  also  that  the  complainants  have  made  valuable  improve- 
ments upon  the  lot  This  has  been  repeatedly  held  as  an  act  of 
part  performance.  3  Yes.  378;  1  John.  Ch.  274;  3  Paige,  545.— 
Whether  these  allegations  can  be  proved,  is  a  question  that  does 
not  arise  in  the  present  inquiry.  A  part  performance  has  no  other 
effect,  except  that  the  plaintiff  is  thereby  let  in  to  prove  the  con- 
tract otherwise  than  by  writing.    1  Pet  G.  C.  Rep,  380. 

I  think,  then,  that  the  grounds  of  demurrer  are  not  well  taken. 
Although  a  bill  seeking  the  enforcement  of  a  parol  contract  for 
land,  without  other  circumstances,  is  a  proper  subject  of  demur- 
rer, yet  if  the  bill,  besides  the  agreement,  states  matter  in  avoid- 
ance of  the  statute,  such  as  part  performance,  a  demurrer  will  not 
lie:    Harris  v.  Knickerbacker,  6  Paige,  638. 

The  demurrer  must  be  overruled,  with  leave  to  answer. 
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When  any  description  of  writing,  evidencing  liability  on  the  pert  of  the  makers, 
whether  it  be  commercial  paper,  a  specialty,  or  other  form  of  legal  obligation,  has 
become  extinguished  or  discharged  by  subsequent  events,  as  by  payment  or  other- 
wise, so  that  the  writing  has  become  fundus  officio,  bat  where  Us  existence  in  an 
uncancelled  state  might  subject  the  maker  to  vexatious  litigation  at  a  distance  of 
time,  when  the  evidence  of  such  extinguishment  or  discharge  may  have  been  lost, 
or  so  obscured  as  to  render  the  parties  less  able  to  repel  the  claim ;  in  all  these  cases 
a  court  of  equity  will  extend  its  preventive  justice  to  call  out  of  existence  an  instru- 
ment which  ought  not  to  be  used  and  enforced,  or  where  jt  is  against  ^conscience  to 
permit  the  party  holding  it  to  enforce  it 

Although  a  plaintiff  in  equity  cannot  demand  by  one  bill  several  matters  of  different 
natures  against  several  defendants,  yet  when  one  general  right  is  claimed  by  the 
hill,  although  the  defendants  may  have  separate  and  distinct  rights,  a  demurrer  will 
not  hold. 

The  facts,  as  set  forth  in  this  bill,  are  as  follows. 

In  the  year  1837,  E.  R.  Anderson,  since  deceased,  applied  to 
complainant  to  become  security  to  a  note  for  $700  or  thereabouts, 
to  be  discounted  by  the  Mississippi  and  Alabama  Rail  Road  Com- 
pany; and  at  another  time  in  said  year  he  also  applied  to  com- 
plainant to  become  security  to  a  note  for  $2,000,  to  be  discounted 
by  the  same.  Both  of  these  notes,  the  first  falling  due  the  15th 
of  January,  1838,  the  other  due  the  5th  of  April,  1838,  were  sign- 
ed by  complainant :  the  last  note  was  signed  in  blank,  because 
Anderson  desired  that  it  might  be  so  to  enable  him  to  get  $2,000 
nett  upon  the  note,  and  did  not  know  what  would  be  the  amount 
for  which  to  fill  up  the  note  to  yield  that  sum,  according  to  the 
mode  of  discount  adopted  by  the  bank;  and  Anderson  assured 
complainant  that  it  should  not  be  filled  up  to  nett  more  than 
$2,000.  Complainant  also,  with  Anderson,  about  the  same  time, 
signed  a  note  for  $3,000,  as  security  for  Terrell,  which  fell  due  on 
the  1st  of  March,  1838,  and  was  discounted  by  the  company. 
Complainant  heard  nothing  of  these  notes,  and   supposed  they 
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were  paid,  until  sometime  in  November,  1838,  when  he  was  in- 
formed that  Anderson  had  filled  up  the  blank  intended  to  be  for 
$2,000  with  the  sum  of  $10,000.  Startled  by  this  information, 
complainant  called  upon  Anderson,  who  admitted  the  fact,  but 
staled  that  he  had  delivered  to  the  company  three  hundred  and 
fifty  bales  of  cotton  to  pay  the  note  of  $700  and  $10,000,  and 
whatever  balance  might  remain  to  be  applied  in  payment  of  the 
$2,000  note;  and  that  the  bank  had  agreed  with  him,  in  consider- 
ation of  his  delivering  said  cotton  to  be  shipped  to  Europe  and 
sold  under  the  sole  direction  and  control  of  the  bank  or  its 
agents,  and  the  proceeds  to  be  used  by  the  said  bank  in 
exchange,  Ac.  in  order  to  procure  specie  for  the  bank;  that 
die  cotton  should  be  sold  to  best  advantage  &c.;  and  that  said 
note  should  remain  in  bank,  and  Anderson  not  be  called  upon 
to  pay  any  balance  until  return  of  the  sales  of  the  cotton 
should  be  received.  Complainant  afterwards  called  at  the  bank, 
and  learned  from  the  nfficers  the  truth  of  Anderson's  statement — 
the  receipt  of  two  hundred  and  sixty-seven  bales  of  cotton,  and 
that  the  accounts  of  their  agents  would  most  probably  show  the 
receipt  of  the  whole — and  that  satisfied  with  this  statement  com- 
plainant returned  home,  believing  he  would  not  be  troubled  about 
the  matter  any  more,  which  was  so,  until  the  death  of  Anderson 
in  Texas  in  October,  1839;  that  then  the  directors  of  said  compa- 
ny settled  the  matter  among  themselves — sold  the  cotton  for 
specie— used  the  money  and  exchange  for  their  own  benefit,  how 
or  when  he  knows  not — and  so  demeaned  themselves  as  to  make 
their  own  issues  almost  worthless;  that  then  they  declared  the 
said  notes  unpaid  and  transferred  them  as  collateral  security,  <fcc., 
and  as  complainant  believes  to  prevent  said  notes  being  paid  in 
their  own  currency.  And  that  when  said  notes  were  discounted 
the  said  company  adopted  a  mode  of  calculating  their  discounts 
by  which  they  discounted  at  a  rate  greater  than  seven  per  cent, 
per  annum — that  said  notes  having  less  than  twelve  months  to 
run,  were  intended  to  be  discounted  at  seven  per  cent,  which 
fraudulent  practice  was  unknown  to  complainant  until  lately;  and 
that  the  agreement  of  said  company  with  Anderson  to  deliver  the 
cotton  for  raising  specie,  and  to  let  said  notes  lie  over  till  accounts 
of  the  sale  of  the  cotton  was  had,  was  made  without  the  consent 
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of  complainant;  that  by  this  agreement  the  matter  was  taken  en- 
tirely out  of  the  control  of  complainant  or  Anderson;  that  the 
said  notes  were  hel4  up  till  said  Anderson  and  Terrill  both  be- 
came insolvent  and  unable  to  protect  complainant;  that  if  com- 
plainant bad  been  advised  after  the  notes  became  due,  that  he 
should  have  them  to  pay,  he  could  have  indemnified  himself;  and 
that  the  said  agreement  was  not  executed  in  good  faith;  that  in- 
stead of  selling  the  cotton  soon  after  they  had  it  in  market,  and 
when  the  proceeds  of  sale  would  have  paid  said  notes,  they  held 
it  up  until  the  price  of  cotton  was  reduced — and  instead  of  selling 
it  when  they  could  have  got  forty  dollars  per  bale  for  it,  they 
placed  it  under  the  control  of  the  United  States  Bank  of  Pennsyl- 
vania or  some  other  concern,  to  hold  it  up  to  answer  some  stock 
jobbing  scheme  unknown  to  complainant,  by  which  it  was  retain- 
ed till  it  became  a  mere  drug  and  they  were  compelled  to  sell  it 
at  a  great  sacrifice;  that  also  in  some  instances  during  the  time 
they  sold  cotton  for  more  than  fifty  dollars  per  bale;  and  that  the 
complainant  does  not  know  what  the  cotton  of  said  Anderson  sold 
for,  nor  what  amount  of  exchange  said  company  is  willing  to  give 
the  notes  credit  for,  and  insists  that  the  said  bank  is  bound  to  al- 
low the  price  which  said  cotton  could  have  sold  for  at  any  time 
after  they  had  it  in  market,  and  to  account  for  both  foreign  and 
domestic  exchange  at  the  rates  at  which  it  was  selling  when  they 
could  have  drawn  upon  it  And  that  in  January,  1839,  after  the 
cotton  was  delivered,  the  said  bank  was  willing  and  agreed  to 
credit  said  debts  at  the  rate  of  forty  dollars  per  bale,  averaging  the 
bales  at  four  hundred  pounds  weight,  and  to  credit  the  foreign  and 
domestic  exchange  at  the  current  rate,  which  would  have  paid 
said  debts,  which  agreement  he  thought  had  been  carried  into  ef- 
fect, till  sometime  after  the  death  of  said  Anderson  he  was  in- 
formed by  good  bank  authority  that  since  their  sales  had  fallen  off 
the  said  bank  would  not  adhere  to  it;  and  that  since  he  learned  of 
the  contract  between  said  Anderson  and  said  bank,  he  has  taken 
but  little  interest  in  the  matter,  except  to  have  it  settled  and  the 
notes  cancelled,  because  he  considered  the  agreement  to  hold  up 
the  notes  until  the  cotton  was  sold  entirely  released  him  from  any 
liability  in  said  note;  and  that  anything  he  has  done  since  was 
under  the  expectation  that  the  cotton  would  pay  the  notes,  and  he 
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would  thus  be  relieved  from  any  legal  controversy.  And  that 
since  he  has  learned  the  conduct  of  the  bank  in  transferring  those 
notes,  he  has  little  faith  in  the  kind  of  justice  they  would  mete 
out  to  him  in  any  settlement  he  would  seek,  for  they  have  notes, 
cotton,  money,  and  exchange,  and  all  the  papers  in  their  posses- 
sion; and  that  complainant  being  only  security,  and  having  no 
knowledge  of  the  matter  except  what  he  has  learned  by  chance, 
deems  himself  incompetent  to  contend  with  them,  and  therefore 
prefers  bringing  the  matter  immediately  before  this  court  And 
that  the  note  of  $3,000  has  been  transferred  to  the  president, 
directors,  &  co.  of  the  Planters'  Bank  of  Mississippi,  by  which  it 
is  now  held.  And  that  the  said  Planters'  Bank  held  of  the  issues 
of  the  Brandon  Bank  about  $20,000,  to  secure  which  she  trans- 
ferred to  said  Planters'  Bank  notes  or  bills  receivable  to  the 
amount  of  about  $200,000,  including  this  note;  that  it  was  doubt- 
less their  intention  thus  to  coerce  the  payment  of  that  amount  in 
good  currency,  instead  of  her  own  issues;  and  that  the  said  bank 
had  no  power  to  transfer  said  notes.  That  the  other  two  notes 
have  been  transferred  to  a  certain  Robert  Crosder,  for  what  pur- 
pose he  knows  not  That  no  person  has  taken  out  letters  of 
administration  on  the  estate  of  said  Anderson. 

To  this  bill  the  defendants  demurred,  and  assigned  the  follow- 
ing causes: 

1.  Want  of  equity  on  the  face  of  the  bill. 

2.  The  three  notes  in  question  are  held  by  three  different  par- 
ties who  have  privity  of  interest 

3.  As  to  the  note  held  by  the  Planters'  Bank,  there  is  no  equita- 
ble matter  alleged.) 

4.  No  suit  has  been  instituted  or  threatened  at  law. 

5.  The  complainant  has  a  good  defence  at  law. 

6.  The  security  has  no  right  to  the  notes. 

Montgomery  and  Boyd  for  Planters'  Bank. 

On  behalf  of  the  demurrer  of  the  Planter's  Bank  we  offer  a 
remark  or  two,  leaving  the  other  parties  to  defend  themselves  as 
they  may  be  advised. 

Garrett  is  the  security  with  Anderson  on  Terrill's  note  for 
#3,060,  which  was  made  to  be  discounted  and  was  discounted  by 
Yol.  L— 7 


74  SUPERIOR  COURT 

H.  A.  Garrett  v.  Miinssippi  and  Alabama  Railroad  Company  et  al. 

the  Brandon  Bank.  There  are  two  other  notes  named  in  the  bill, 
said  to  be  held  by  Crozier,  but  with  which  the  Planters'  Bank 
has  nothing  to  do.  In  these  two  notes  there  appears  to  have  been 
some  fraud,  and  if  the  bill  is  correctly  framed  we  hope  the  chan- 
cellor will  grant  relief  to  the  party;  but  the  note  held  by  the  Plan- 
ters' Bank  is  entirely  free  from  any  difficulty.  There  is  no  fraud 
averred  as  to  that,  and  no  part  of  the  agreement  between  the 
Brandon  Bank  and  Anderson  related  to  it,  but  only  to  his  own 
notes,  which  were  those  first  named  in  the  bill,  and  which  alone 
he  provided  for  by  the  cotton.  The  other  note,  being  for  Terrill's 
benefit,  was  left  for  him  to  provide  for. 

The  simple  state  of  facts  as  to  the  Planters'  Bank,  is,  that  they 
have  received  the  $3,000  note,  with  other  securities  from  the 
Brandon  Bank,  to  secure  a  debt  of  $200,000,  which  that  bank 
owes  them. 

No  suit  has  been  brought  on  the  note,  but  complainants  think 
if  an  account  is  taken  between  the  Brandon  Bank  and  Anderson, 
a  co-surety  with  him  on  the  note,  it  would  appear  that  the  whole 
ofr  part  of  said  note  was  paid.  This  would  not  make  the  note  void, 
and  if  the  Planters'  Bank  sue  on  it,  it  will  be  well  to  show  the 
payment  at  law,  but  it  is  a  new  ground  of  equitable  interference, 
to  set  up  payment  of  notes  not  sued  on,  and  claim  a  cancellation, 
in  whole  or  part. 

The  other  parties  may  have  equitable  rights,  but  none  are  pre- 
tended against  the  Planters'  Bank. 

Wm.  Yerger  for  complainant. 

This  case  presents  a  fair  case  for  relief  in  equity.  The  com- 
plainant has  a  clear  right  to  an  account  from  the  Mississippi  and 
Alabama  Railroad  Company  of  the  sales  of  the  cotton,  and  to 
have  the  proceeds  credited  on  the  notes,  and  the  same  delivered 
up  to  be  cancelled,  if  they  have  been  paid,  as  alleged  in  the  bill. 
The  cancellation  and  delivery  up  of  voidainstiuments  is  a  familiar 
branch  of  equity  jurisdiction,  and  equity  will  relieve  even  though 
the  party  might  have  obtained  relief  at  law. 

Owing  to  the  complicated  nature  of  these  transactions,  com- 
plainant could  not  defend  himself  at  law  on  the  $3,000  note, 
without  an  account  of  the  sale  of  the  cotton.    If  the  amount 
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received  from  the  cotton  was  sufficient  to  pay  all  three  notes, 
complainant  had  a  right  to  have  them  all  cancelled  and  delivered 
up.  The  bill  alleges  that  the  cotton  was  sufficient,  and  he  had  a 
right  to  an  account  from  the  bank  in  reference  to  it  Sessions  v. 
Jones,  decided  at  the  January  Term,  1842,  of  the  High  Court;  1 
Story's  Equity. 

The  Chancellor. 

This  case  was  submitted  on  the  demurrer  of  the  Planters'  Bank. 
It  is  said  this  is  not  a  case  where  the  court  can  exercise  the  juris- 
diction of  decreeing  an  invalid  or  void  instrument  to  be  delivered 
up.  It  may  be  laid  down  as  a  general  rule,  that  where  any  des- 
cription of  writing,  evidencing  liability  on  the  part  of  the  maker, 
whether  it  be  commercial  paper,  a  specialty,  or  other  form  of  legal 
obligation,  has  become  extinguished  or  discharged,  by  subsequent 
events,  as  by  payment  or  otherwise,  so  that  the  writing  has  be- 
come functus  officio,  but  where  its  existence  in  an  uncancelled 
state  might  subject  the  maker  to  vexatious  litigation  at  a  distance 
of  time,  when  the  evidence  of  such  extinguishment  or  discharge 
may  have  been  lost  or  so  obscured  as  to  render  the  party  less  able 
to  repel  the  claim;  in  all  these  cases  a  court  of  equity  will  extend 
its  preventive  justice  to  call  out  of  existence  an  instrument  which 
ought  not  to  be  used  or  enforced,  and  where  it  is  against  con- 
science to  permit  the  party  holding  it  to  retain  it.  Wynne  v.  Cal- 
lander, 1  Rus.  R.  293;  Reed  v.  Bank  of  Newbury,  1  Paige  R.  215; 
7  Ves.  20, 21;  2  Story's  Eq.  10, 14. 

There  can  be  no  distinction  in  principle  between  an  instrument 
originally  void  and  one  which  has  become  invalid  or  has  been  dis- 
charged by  events  subsequent  to  its  execution.  In  either  case  the 
instrument  would  have  no  just  and  legal  existence.  The  ground 
upon  which  the  court  interferes,  being  to  prevent  a  fraudulent  or 
improper  use  of  the  instrument,  and  to  give  security  against  un- 
just future  litigation  upon  it.  The  same  reason  must  apply  with 
equal  force  to  both  cases.    2  Sto.  Eq.  14. 

The  next  ground  of  demurrer  which  I  shall  notice,  is  that 
which  alleges  the  bill  to  be  multifarious,  there  being  a  supposed 
misjoinder  as  to  the  defendants.  Although  a  plaintiff  in  equity 
cannot  demand  by  one  bill  several  matters  of  different  natures 
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against  several  defendants,  yet  when  one  general  right  is  claimed 
by  the  bill,  although  the  defendants  may  have  separate  and  dis- 
tinct rights,  a  demurrer  will  not  hold.  Milf.  PL  181, 182.  Here 
the  several  notes  which  the  complainant  claims  to  have  delivered 
up  by  reason  of  their  having  been  paid,  were  all  made  by  the 
complainant  and  others,  and  all  payable  to  the  Mississippi  and  Al- 
abama Railroad  Company.  The  defendants  obtained  the  notes 
from  that  bank. 

It  is  also  alleged  that  a  payment  was  made  to  the  Mississippi 
and  Alabama  Railroad  Company  by  Anderson,  which  was  intend- 
ed equally  for  the  satisfaction  of  all  the  notes.  This  statement  of 
the  case  places  it  clearly  within  the  rule  above  laid  down. 

The  demurrer  must  be  disallowed, 
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Sitler  and  Johnson  v.  Walker. 

Hie  interest  of  one  partner  in  partnership  property  may  be  taken  and  sold  under  an 

execution  at  law  on  a  judgment  against  such  partner,  for  his  separate  debt;  and 

equity  will  not  stop  such  sale  by  injunction  until  the  partnership  accounts  are  taken 

and  liquidated. 
The  only  interest  covered  by  such  an  execution,  is  the  interest  of  the  partner  after  the 

payment  of  the  partnership  debts. 
The  purchaser  of  such  property  becomes  a  tenant  in  common  with  the  other  partner, 

and  does  not  thereby  acquire  a  right,  ipso  facto,  to  a  division  or  separate  possession 

of  the  property  so  purchased,  but  takes  it  cum  oncrc. 
When  the  interest  of  a  partner  is  sold  under  an  execution  at  law,  the  sheriff  does  not 

seixe  the  property  sold,  but  the  same  is  retained  by  the  other  partner,  subject  to  the 

lien  of  the  partnership  claims. 

Some  time  previous  to  the  month  of  May,  1837,  Joseph  M.  Sit- 
ler, who  was  a  member  of  the  mercantile  firm  of  "Sitler  &  John- 
son," indorsed  a  promissory  note,  in  connexion  with  others,  for  one 
Benjamin  Williams,  for  the  sum  of  $1131.  At  the  May  term, 
1837,  of  the  Madison  circuit  court,  John  H.  Walker,  the  payee  of 
the  note,  obtained  a  judgment  at  law  against  Sitler  and  the  other 
parties  to  the  note.  On  this  judgment  an  execution  issued,  and 
was  levied  on  a  slave,  the  partnership  property  of  Sitler  &  John- 
son, who  filed  their  bill  in  chancery,  stating  the  above  facts,  and 
also  that  their  entire  partnership  property  was  not  sufficient  to  pay 
their  partnership  debts. 

The  bill  also  prayed  an  injunction  to  restrain  the  sale  of  the 
said  slave,  which  was  granted  by  J.  R.  Nicholson,  circuit  judge. 

The  defendant,  Walker,  filed  his  answer,  admitting  the  execu- 
tion of  the  note,  judgment  and  execution  thereon,  and  the  levy  on 
the  slave,  but  says  he  does  not  know  that  the  slave  levied  on  was 
partnership  property;  but  if  it  was,  insists  that  the  same  was  lia- 
ble to  his  execution. 

The  defendant  then  moved  to  dissolve  the  injunction  on  bill 
and  answer. 
V 
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Ott  and  Bates  for  defendant 
X  P.  Shaw  for  complainants. 

The  Chancellor. 

This  case  was  submitted  on  a  motion  to  dissolve  the  injunction 
therein. 

The  bill  is  filed  to  enjoin  the  sale  of  partnership  property,  levied 
on  for  the  debt  of  the  separate  creditor  of  one  of  the  individual 
partners.  The  principle  is  now  considered  generally  settled,  al- 
though there  are  exceptions  to  the  contrary,  that  the  interest  of 
one  partner  in  the  partnership  property  may  be  taken  and  sold 
under  an  execution  at  law  on  a  judgment  against  such  partner  for 
his  separate  debt;  and  equity  will  not  stop  such  sale  by  injunc- 
tion, until  the  partnership  accounts  are  taken  and  liquidated.  The 
only  interest  covered  by  such  an  execution,  is  the  interest  of  the 
partner  after  the  payment  of  the  partnership  debts.  Any  one 
purchasing  such  property  becomes  a  tenant  in  common  with  the 
other  partner,  and  does  not  by  suck  purchase  acquire  a  right,  ipso 
faeto,  to  a  division  or  separate  possession  of  the  property  so  pur- 
chased, but  takes  it  cum  onere.  The  sheriff  does  not  seize  the 
effects.  The  other  partner  retains  possession,  subject  to  the  lien 
of  the  partnership  claims.    2  John.  Ch.  R.  648;  16  John.  R.  106. 

The  injunction  must  be  dissolved. 
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Heard  v.  Evans  and  Isham,  and  Isham  and  Blanchard 
v.  Heard  and  Evans. 

A  mortgage  Ben  can  only  be  raised  by  a  le-conveyanee  from  the  mortgagee,  or  by  an 
absolute  payment  of  the  mortgage  money. 

When  a  mortgage  was  given  to  secure  the  payment  of  a  note,  and  the  note  before  it 
metered  was  cancelled  and  another  substituted  in  its  place— held,  that  the  mort- 
gage could  be  enforced  for  the  payment  of  the  note  so  substituted. 

On  the  13th  of  August,  1835,  Heard,  the  complainant,  agreed 
to  sell  John  M.  Evans,  640  acres  of  land,  for  which  Ev- 
ans was  to  pay  $2,300,  the  payment  of  which  was  to  be  secur- 
ed by  Evans*  note  payable  the  first  day  of  January,  1838, 
and  by  a  mortgage  on  the  land  sold,  and  also  on  three  eighths  of 
land.  In  pursuance  of  that  agreement,  on  the  9th  of  November, 
1835,  the  note  was  made  and  mortgage  executed.  Subsequently 
Heard  surrendered  said  note,  so  secured  by  mortgage,  to  Evans, 
and  took  two  other  notes  in  lieu  thereof,  which,  when  paid,  were 
to  be  a  satisfaction  of  the  mortgage.  These  notes  were  not  paid, 
and  in  December,  1837,  Evans  took  them  up  and  gave  his  own 
note  in  their  stead,  payable  January  1, 1838,  leaving  the  transac- 
tion as  it  originally  stood.  Before  the  mortgage  fell  due  Evans 
sold  the  land  to  Daniel  M.  Isham,  and  gave  him  possession. 
Evans*  note  for  the  original  purchase  money  was  not  paid  at 
maturity,  and  he  filed  his  bill  to  foreclose  the  mortgage. 

At  the  same  time  Arthur  Isham  and  S.  S.  Blanchard  filed 
their  bill  against  Evans  and  Heard,  charging  that  Evans  had  sold 
the  land  covered  by  the  mortgage  of  Heard  to  them;  that  Heard 
had  agreed  with  Evans  to  release  the  mortgage  on  said  land,  and 
had  cancelled  the  original  note,  to  secure  the  payment  of  which 
the  mortgage  was  given,  but  subsequently  refused  to  cancel  the 
mortgage  of  record,  and  asserted  his  right  to  enforce  the  same. 

The  bill  also  prayed  that  the  mortgage  should  be  cancelled. 
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The  evidence  in  the  case  is  sufficiently  set  forth  in  the  opinion 
of  the  court 

Pryor  Lea  for  complainant  Heard. 

The  cases  are  submitted  on  bills,  answers,  and  proofs,  as  on 
bill  and  cross  bill,  (by  cousent.) 

Heard  seeks  to  foreclose  the  mortgage  given  to  him  by  Evans, 
while  Isham  and  Blanchard,  purchasers  under  Evans,  seek  to  pre- 
vent the  foreclosure,  and  to  have  the  mortgage  treated  as  "extinr 
guished"  or  as  "postponed,77  in  reference  to  the  adverse  claims  of 
these  sub-purchasers. 

Heard  says  that  he  never  has  received  satisfaction  for  the  mort- 
gage money;  that  the  debt  is  yet  a  subsisting  demand  against 
Evans;  that  the  mortgage  has  never  been  discharged  by  any 
entry  on  the  record,  and  is  yet-  in  full  force.  He  insists  that  the 
substitution  of  the  note  of  Evans  for  part,  and  of  Doctor  Jones 
for  part  of  the  amount,  in  place  of  the  first  note,  did  not  make,  in 
fact  or  in  law,  any  satisfaction  of  the  debt  secured  by  the  mort- 
gage: that  the  last  note  given  by  Evans  to  Heard,  in  place  of 
these,  was  not  the  creation  of  a  new  debt,  but  merely  a  recog- 
nition of  the  old  debt,  which  remained  the  same  debt  secured  by 
the  mortgage,  under  all  the  forms  of  the  other  papers  or  secu- 
rities. 

On  the  other  hand,  Isham  and  Blanchard  say,  that" the  surrender 
to  Evans  of  the  first  note,  on  taking  the  other  in  place  of  it,  was 
an  "extinguishment77  of  the  mortgage.  But  if  not  of  itself  an 
extinguishment,  it  became  so  in  connection  with  an  agreement 
verbally  made  between  Heard  and  Evans,  that  it  should  be  such 
extinguishment.  But  further,  if  not  an  extinguishment,  and 
leaving  the  mortgage  capable  of  being  enforced  as  against  Evans, 
yet  the  sub-purchasers  are  in  a  better  condition  than  Evans,  and 
the  mortgagor  will  be  postponed  to  them,  because  of  the  surren- 
der of  the  original  note,  the  verbal  promise  of  Heard  as  to  the  ex- 
tinguishment, and  the  want  of  express  notice  from  Heard  that  he 
would  insist  on  his  mortgage,  more  especially  as  to  Isham,  whose 
negotiation  for  part  of  the  land  was  known  to  Heard  before  he 
surrendered  the  first  note. 

As  to  satisfaction  of  the  mortgage  money,  there  is  no  pie- 
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fence  of  any  actual  payment,  nor  is  there  any  pretence  of ; 
fiction  on  record,  except  by  the  notes  of  Evans  and  Jones  substi- 
tuted for  the  first  note,  and  which  were  substituted  by  the  last 
note  of  Evans.  But  this  is  no  satisfaction,  for  the  substitution 
of  one  security  for  another  is  no  «*tifffiMTti^n  of  a  debt 

The  Chancellor. 

These  two  cases  are,  by  agreement  of  counsel,  submitted 
together,  to  be  considered  of  as  an  original  and  cross  bill,  as  t 
the  relief  respectively  prayed  by  the  parties,  complainants  and 
defendants.  The  bill  of  Heard  states  that  in  August,  1835,  he 
sold  and  conveyed  to  the  defendant,  Evans,  divers  lots  and  par- 
cels of  land  for  the  sum  of  throe  thousand,  two  hundred  dollars. 
That  in  November  of  the  same  year  he  took  from  Evans  his  note 
for  that  sum,  payable  January  1,  1838,  as  also  a  mortgage 
on  the  land  so  sold,  and  on  other  lands  belonging  to  Evans, 
for  the  purpose  of  securing  the  payment  of  said  note.  That 
die  mortgage  was  duly  recorded;  that  for  the  accommodation  and 
convenience  of  Evans,  he  subsequently  surrendered  to  him  said 
note  of  $3,200,  and  took  in  lieu  thereof  a  note  on  one  Wm.  S. 
Jones  for  part,  and  a  new  note  from  Evans  for  the  remainder, 
with,  as  he  alleges,  the  express  understanding  that  this  transaction 
was  not  in  any  way  to  impair  his  mortgage  lien.  That  the  note 
on  Jones,  not  being  paid  at  maturity,  was  returned  to  Evans,  as 
well  as  Evans9  second  note;  that  thereupon  Evans  executed  a 
third  note  for  the  sum  of  $3,200,  thus  placing  the  matter .  in  its 
original  form.  That  the  defendant,  Lsham,  has  since  purchased  a 
portion  of  said  mortgaged  premises  from  Evans.  And  that  the 
defendant,  Blanchard,  purchased  the  remainder  of  said  mortgaged 
premises  under  a  deed  of  trust,  and  under  judgments,  all  junior  in 
date  to  the  complainant's  mortgage.  That  at  the  time  of  the  pur- 
chases by  lsham  and  Blanchard  they  were  fully  advised  of  the 
complainant's  mortgage,  and  well  knew  that  the  transaction  of 
the  temporary  substitution  of  notes  between  Evans  and  complain- 
ant was  not  intended  as  an  extinguishment  or  abandonment  of 
his  mortgage  lien.  The  bill  prays  for  an  account  and  for  a  decree 
of  foreclosure  and  sale  of  the  mortgaged  premises. 

Evans  answers  and  says,  that  while  he  was  negotiating  with 
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Isham  for  a  sale  of  a  part  of  the  land  aforesaid,  Isham  objected  to 
making  the  purchase  until  Heard's  mortgage  was  removed.  That 
he  informed  Heard  of  the  contemplated  sale  to  Isham,  and  of  his 
desire  to  have  the  mortgage  released,  and  that  the  substitution  of 
the  note  of  Jones  and  his  own  note  were  intended  for  that  purpose, 
and  was  agreed  to  by  Heard,  with  an  express  view  to  the  contem- 
plated sale  to  Isham,  and  that  there  was  no  qualification  or  condi- 
tion annexed  to  the  arrangement  so  made. 

Isham  reiterates  the  same  facts  in  his  answer,  and  states  that  he 
purchased  under  a  full  conviction  that  the  mortgage  was  extin- 
guished by  the  arrangement  which  Evans  stated  he  had  made. 
That  Heard  was  fully  advised  of  his  (Isham's)  contemplated  pur- 
chase, and  assented  thereto.  That  the  time  Evans  made  the 
arrangement  aforesaid,  he  was  fully  solvent,  and  in  high  credit. 

Blanchard  answers,  and  relies  upon  his  purchase  made  as  afore- 
said, and  says  it  was  made  upon  the  information  and  belief  that 
the  complainant's  mortgage  had  been  satisfied.  Isham  and  Blan- 
chard have  filed  their  bill  against  Heard  and  Evans,  relying  upon 
the  facts  stated  in  their  answers,  and  which  they  reiterated  in 
their  bill,  and  pray  that  Heard's  mortgage,  which  they  allege  has 
been  released,  may  be  decreed  to  be  null  and  void.  The  only 
question  to  be  decided  is,  whether  Heard  actually  relinquished, 
waived  or  abandoned  his  mortgage  lien. 

Several  depositions  have  been  taken,  but  none  of  them  seem  to 
have  any  very  material  bearing  upon  the  question  in  controversy, 
save  those  of  Hugh  C.  Stewart,  Evans,  one  of  the  defendants, 
and  William  Finland.  Stewart  says  that  he  was  present  when 
Evans  told  Heard  he  could  sell  the  land  in  controversy  to  Isham, 
if  the  mortgage  was  released.  Heard  said  he  would  release  the 
mortgage  if  the  debt  was  otherwise  well  secured;  he  would  take 
Jones's  note  or  notes,  or  any  as  good,  or  that  he  would  take 
Evans's  own  note  well  secured,  and  does  not  know  that  Heard 
ever  released  the  mortgage.  Evans  shortly  afterwards  showed 
him  a  note  which  he  had  taken  up  from  Heard,  and  told  him  the 
mortgage  was  released.  Furlow  says,  that,  after  Isham  had  pur- 
chased, he  inquired  of  him  whether  he  had  got  a  good  title  from 
Evans,  and  told  him  of  Heard's  mortgage.  Isham  replied  that  he 
knew  of  the  mortgage,  and  was  not  uneasy  about  it;  that  he  un- 
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derstood  Isham,  from  their  whole  conversation,  to  mean  that  the 
price  paid  by  him  to  Evans  would  enable  Evans  to  lift  the  mort- 
gage. Hilliaiy  Furlow  says,  that,  in  a  conversation  had  by  him 
with  Evans,  in  1836,  about  Heard's  mortgage  debt,  he  (Evans) 
said  Isham  was  to  pay,  or  would  pay,  that  debt  Samuel  Heard 
testifies  that  he  was  present  when  Evans  received  back  the  note 
of  Jones.  Evans  said  he  thought  it  was  but  fair  he  should  have 
it,  as  Heard  refused  to  release  the  mortgage.  The  deposition  of 
Evans  states  that  his  answer  is  correct,  except  as  to  the  time  and 
manner  of  Isham's  purchase.  The  facts  were,  Isham  knew  of  the 
mortgage,  but  deponent  promised  to  lift  it,  and  thereupon  the  con- 
tract was  closed.  He  adverts  to  the  transaction  of  the  exchange 
of  notes,  and  says  he  believes  Heard  considered  the  mortgage 
released.  No  receipt  seems  to  have  been  taken;  no  release  execu- 
ted; no  satisfaction  entered,  nor  any  writing  of  any  kind  showing 
that  such  was  the  intention. 

It  will  be  seen  from  this  review  of  the  testimony,  that  no  one 
of  the  witnesses  deposes  to  any  distinct  act  on  the  part  of  Heard 
abandoning  or  relinquishing  his  mortgage  lien.  Stewart  is  the 
only  witness  whose  testimony  remotely  approaches  the  point  He 
merely  proves  a  proposition  by  Evans  to  procure  a  release,  which 
Heard  said  could  be  had  upon  terms  which  he  mentioned.  There 
is  no  testimony  showing  a  compliance  with  those  terms.  If  a  lien, 
solemnly  secured  by  a  formal  instrument  of  writing  and  spread 
upon  the  records  of  the  country,  may  be  displaced  or  destroyed 
by  testimony  so  vague  and  indefinite,  the  country  would  place  but 
little  reliance  upon  such  form  of  security. 

A  party  having  a  specific  legal  lien  upon  property,  cannot  be 
tHvested  of  it,  except  by  some  distinct  act  of  his  own,  amounting 
to  a  waiver  or  absolute  abandonment  of  it,  or  is  guilty  of  some 
fraud  or  concealment,  which  would  induce  a  postponement  of  his 
lien  in  favor  of  junior  incumbrances. 

I  take  it  to  be  clear  that  mere  treaty  and  negotiation,  for  a 
change  or  variation  in  the  terms  of  a  contract,  will  not  amount  to 
a  waiver,  unless  they  constitute  evidence  of  an  actual  waiver  or 
abandonment  And  where  a  party  resists  the  enforcement  of  a 
contract  upon  such  ground,  the  defence  should  be  made  out  and 
established  by  full,  clear  and  positive  testimony.    See  Robinson  v. 
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Page,  3  Russell,  114;  3  Cond.  Eng.  Gh.  R.  318.  In  this  case  the 
mortgage  was  spread  upon  the  records  of  the  country,  of  which 
Isham  and  Blanchard  had  notice.  The  legal  title  was  in  Heard, 
subject  to  Evans's  equity  of  redemption.  They  were  bound  to 
have  inquired  whether  that  legal  title  had  been  divested  out  of 
Heard  and  vested  in  Evans.  This  could  only  have  been  legally 
done  in  one  of  two  ways — either  by  a  reconveyance  from  Heard, 
or  an  absolute  payment  or  satisfaction  of  the  mortgage  money, 
which,  according  to  modern  authorities,  would  have  worked  the 
same  effect 

The  bill  of  Isham  and  Blanchard  must  be  dismissed,  and  a  de- 
cree for  an  account  and  foreclosure  on  the  bill  of  Heard.  But,  in- 
asmuch as  the  conduct  of  Heard  may  have  served  to  some  extent 
to  mislead  the  defendants,  he  will  be  decreed  to  pay  the  costs  of 
both  suits. 
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Where  a  judgment  at  law  is  obtained  against  a  defendant  without  notice,  a  court  of 
equity  will  grant  relief,  provided  the  complainant  shows  that  he  has  a  substantial 
and  meritorious  defence  against  the  judgment  at  law. 

11m  role  would  seem  now  to  be  settled,  that  a  deed  unduly  registered,  either  from  the 
want  of  a  valid  acknowledgement  or  otherwise,  is  not  notice  to  subsequent  purchas- 
ers. (Were  this  a  new  question,  this  court  would  have  held  that  a  defect  or  infor- 
mality in  the  certificate  of  a  deed  which  had  been  registered,  did  not  divest  it  of  its 
substantial  legal  attributes.) 

The  registration  of  a  deed  conveying  a  mere  equitable  title,  is  not  notice  to  subsequent 
purchasers;  the  statute  operates  upon  none  other  than  deeds  conveying  the  legal 

The  possession  of  land  by  the  vendee  under  an  unregistered  deed,  is  such  evidence 
of  title  as  amounts  to  constructive  or  implied  notice  to  creditors  or  subsequent  pur- 


If  a  creditor,  at  the  time  he  obtains  his  judgment,  has  notice  that  his  debtor  had  pre- 
viously conveyed  his  estate  to  another  by  an  unregistered  deed,  this  ^notice  places 
him  in  the  same  situation,  in  the  contemplation  of  a  court  of  equity,  in  regard  to 
that  deed,  as  if  it  had  been  duly  registered. 

The  law  is  well  settled,  that  the  lien  of  a  judgment  creditor  upon  the  lands  of  his  debt- 
or is  subject  to  all  equities  which  existed  in  favor  of  third  persons  against  such  lands 
at  the  time  of  the  recovery  of  the  judgment,  and  a  court  of  chancery  will  limit  such 
hen  to  the  actual  interest  which  the  judgment  debtor  has  in  the  estate. 

The  bill  in  this  case  charges  that  on  23d  of  November,  1840, 
defendants  took  judgment  against  complainant  by  default,  in  the 
circuit  court  of  Madison  county,  as  security  for  Fall  and  Puckett, 
for  $900,  beside  costs;  that  execution  issued,  which  was  levied  on 
his  property;  that  he  had  no  notice  of  said  suit  until  the  judgment 
by  default  was  taken  against  him  and  an  execution  placed  in  the 
hands  of  the  officer;  that  the  writ  was  not  served  on  him  person- 
ally, and  if  a  copy  was  left  at  his  house  he  never  heard  of  it;  that 
said  judgment  was  rendered  on  a  note,  which  was  lost  or  mislaid, 
dated  7th  of  April,  1838,  executed  by  George  R.  Fall  and  Samuel 
Puckett  as  principals,  and  complainant  as  security  or  indorser; 
that  the  consideration  of  said  note  was  a  lot  in  the  town  of  Madi- 
sonville,  that  Puckett  and  Fall  purchased  from  Enloe  Johnson 
Vol,  L— 8 
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and  Co.  and  a  deed  was  executed  for  the  same  to  Puckett  alone 
on  that  day;  that  he  had  no  interest  in  said  purchase,  but  was  a 
mere  accommodation  indorser  or  security;  that  they  bought  of 
Burroughs  on  the  10th  of  April,  1837;  that  he  bought  of  Williams 
and  Walker  on  28th  of  May,  1836;  that  they  purchased  of  John 
S.  Gooch  on  the  11th  January,  1836;  that  the  deed  from  Gooch 
was  not  proved  or  acknowledged,  and  recorded  according  to  law; 
that  a  judgment  was  rendered  on  22nd  October,  1836,  against 
Gooch  and  Williams  in  favor  of  C.  Marsh  and  Co.,  and  that  said 
lot  was  sold  as  their  property,  to  satisfy  said  judgment,  on  19th 
August,  1840;  that  the  legal  title  to  said  lot  when  sold  was  in 
Gooch,  the  deed  from  him  not  having  been  acknowledged  or 
framed  according  to  law;  that  complainant  was  a  mere  security  on 
said  note,  and  derived  no  advantage  from  said  contract;  and  that 
the  consideration  has  entirely  failed. 

The  prayer  of  the  bill  is,  for  an  injunction,  or  a  new  trial  at 
law.  An  injunction  was  granted  by  the  circuit  court  of  Madison 
county. 

The  answer  of  defendants  admits  the  allegations  of  the  bill,  ex- 
cept as  to  notice  of  the  pendency  of  the  suit;  admits  the  judgment 
and  sale  of  the  lot  under  it,  but  sets  up,  by  way  of  avoidance,  that 
they  believe  complainant  knew  the  said  judgment  had  been  paid 
before  the  sale,  and  that  he  became  the  purchaser  for  a  small  sum, 
which  they  are  willing  to  refund  him  if  the  court  should  so  direct; 
that  the  complainant  has  the  property  in  possession,  and  has  re- 
moved some  of  the  buildings;  and  that  Puckett  has  never  been 
legally  dispossessed  of  said  lot,  so  far  as  they  can  learn  and 
believe. 

The  defendants  moved  to  dissolve  the  injunction  on  bill  and 
answer. 

John  B.  Forester  for  complainant. 

The  complainant  alleges  in  his  bill  that  he  was  a  mere  indorser 
or  security  on  the  note  given  for  said  lot,  and  that  he  derived  no 
advantage  from  the  purchase  of  the  same. 

The  answer  denies  that  he  was  indorser,  and  states  that  defend- 
ants do  not  know  whether  it  appeared  by  said  note  that  he  was 
surety,  or  whether  he  was  so  in  fact  or  not. 
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In  this  motion  this  amounts  to  an  admission  of  die  facts.  In 
addition  to  this,  the  answer  admits  that  the  pote  was  given  for 
said  lot,  and  that  the  deed  was  made  to  Samuel  M.  Puckett,  there- 
by showing  that  complainant  had  no  interest  in  the  trade;  if  so, 
he  had  as  much  right  to  purchase  as  a  stranger.  I  know  it  is 
stated  by'some  authorities  when  one  purchases  land  from  another 
for  a  stipulated  price,  and  there  is  no  fraud  in  the  sale,  and  he 
afterwards  buys  in  the  paramount  title,  that  he  can  only  resist  the 
payment  of  such  portion  of  the  purchase  money  as  he  has  expend- 
ed in  perfecting  his  title;  because  that  secures  the  vendee  the  prop- 
erty at  the  price  he  stipulated  to  give.  But  even  this  principle  has 
been  doubted.  How  can  this  apply  toa  mere  security  or  indorser? 
he  never  stipulated  to  receive  any  thing,  but  to  insure  that  his 
principal  would  pay  the  money  according  to  his  contract  The 
conveyance  under  this  contract  vested  the  title  to  the  lot  in 
Puckett.  Complainant,  who  was  his  security,  purchased  at  execu- 
tion sale.  If  he  acquired  a  good  title,  then  Puckett  has  no  title, 
nor  has  he  any  claim  upon  complainant,  either  legal  or  equitable, 
to  make  him  a  title.  Then,  so  far  as  Puckett  is  concerned,  the 
consideration  of  the  note  has  entirely  failed;  because  Puckett  has 
not  got  the  property  that  he  contracted  for,  and  that  was  attempted 
to  be  conveyed  to  him;  and  the  contract  on  that  account  could  not 
be  enforced  either  legally  or  equitably  against  Puckett— he  getting 
no  consideration  for  said  note,  cannot  be  compelled  to  pay  it  The 
undertaking  of  complainant  was  that  his  principals  should  pay 
this  money,  and  if  they  foiled  to  do  so  that  he  would  do  it  for 
them.  They  being  relieved  by  a  failure  of  die  consideration  from 
paying  it,  releases  him  of  course. 

The  next  question  is,  did  a  legal  title  pass  to  complainant  by 
the  execution  sale?  The  sale  by  Gooch  is  made  on  the  11th  Janu- 
ary, 1836;  a  deed  executed  and  acknowledged  in  these  words,  to 
wit  "Acknowledged  by  John  J.  Gooch,  before  me,  a  justice  of  the 
peace  for  Madison  county,  this  11th  day  of  January,  1836.  Chs. 
Moore,  J.  P."  The  judgment  against  Gooch  was  obtained  on 
the  10th  day  of  October,  1836,  and  the  question  is  whether  the 
tide  had  passed  out  of  Gooch  so  as  to  prevent  said  judgment  from 
being  a  lien  upon  said  lot  as  against  a  judgment  creditor.  In 
How.  &,  Hutch.  343,  sec  3,  "all  deeds  are  void  as  to  all  creditors 
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and  subsequent  purchasers  for  a  valuable  consideration  without 
notice,  unless  they  shall  be  acknowledged  or  proved  and  lodged 
with  the  clerk  of  the  proper  county,  to  be  recorded  according  to 
the  provisions  of  this  act."  In  page  344,  it  must  be  done  within 
three  months.  By  the  1st  sec.  of  said  act,  page  343,  no  estate  in 
lands  could  be  conveyed  unless  declared  in  writing,  sealed  and 
delivered;  nor  was  the  conveyance  good  against  any  creditor  un- 
less the  vendor  acknowledged  that  he  signed,  sealed  and  delivered 
the  same  as  his  voluntary  act  and  deed  (or  the  same  was  proved) 
before  some  judge  or  justice,  &c.  and  a  certificate  of  such  acknow- 
ledgment or  proof,  written  on  or  under  said  deed,  and  signed  by 
said  judge  or  justice,  and  lodged  with  the  clerk  to  be  recorded. 
Sec.  12,  chap.  345,  says,  the  acknowledgment  or  proof,  before  the 
same  is  admitted  to  record,  shall  be  certified  by  the  judge  or  jus- 
tice in  the  form  or  effect  following,  to  wit:  that  he  signed,  sealed 
and  delivered  the  same,  on  the  day  and  year  therein  mentioned, 
as  his  act  and  deed.  And  sec.  7,  page  344,  says,  no  deed  shall  be 
recorded  unless  acknowledged  or  proved  and  certified  in  the  man- 
ner directed  by  this  act 

From  this  it  is  manifest  that  this  deed  was  not  properly  record- 
ed, as  there  was  no  legal  certificate  upon  it.  A  deed  unduly  regis- 
tered, either  from  want  of  a  valid  acknowledgment  or  otherwise, 
is  not  notice  to  any  one.  4  Kent,  174;  2  Bin.  40;  3  Cranch,  140; 
1  John.  Ch.  R.  300. 

From  this  it  will  be  seen  that  the  conveyance  from  Gooch,  as 
to  his  creditors,  was  void — for  the  language  of  the  statute  is  gen- 
eral— "any  creditor;"  and  the  purchase  by  complainant  at  execu- 
tion sale  was  valid,  and  vested  a  complete  title. 

It  appears  from  the  answer  that  complainant  holds  possession  of 
the  property  under  the  execution  sale,  and  has  removed  some  of 
the  buildiings,  &c.  The  only  remaining  question  is  as  to  his  fail- 
ure to  make  defence  at  law.  The  bill  states  positively  that  he  had 
no  notice  of  the  suit  until  judgment  by  default  and  execution; 
that  there  was  no  personal  service,  and  if  any  copy  was  left  he 
never  heard  of  it.  These  are  facts  within  his  own  knowledge, 
about  which  defendants  of  course  could  know  nothing.  They 
say  they  believe  that  he  was  notified,  and  expect  to  be  able  to 
prove  it;  but  no  proof  was  introduced.    They  set  up,  by  way  of 
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defence,  that  the  return  of  the  sheriff  is  conclusive.  Suppose  this 
principle,  for  the  sake  of  argument,  to  be  correct,  does  this  positive 
allegation  of  the  bill  contradict  the  return?  There  are  two  modes 
to  execute  process:  one  by  personal  service,  the  other  by  leaving 
a  copy  at  his  residence,  and  the  return  of  the  sheriff  "executed," 
would  be  good  in  either  case.  Then  the  gist  of  the  thing  is 
knowledge,  sworn  to  by  him,  and  not  contradicted  by  the  sheriff's 
return  or  the  answer.  But  I  insist  that  the  return  of  the  sheriff 
if  it  did  contradict  the  allegations  of  the  bill,  is  only  prima  facie 
evidence  of  its  truth;  and  the  statements  of  the  bill  on  this  mo- 
tion must  prevail.  5  How.  43,  71,  Jones  v.  Commercial  Bank,  and 
Williams  v.  Crutcher. 

A.  H.  Handy  for  defendants. 

First  As  to  want  of  notice  of  the  suit  at  law.  The  return  of 
the  sheriff  cannot  be  impeached  in  this  collateral  proceeding,  and 
is  conclusive  between  the  parties.  If  it  is  false,  the  remedy  of 
complainant  is  against  the  sheriff.  This  is  the  rule  at  law,  and  it 
is  the  same  in  equity;  and  unless  the  complainant  makes  out  such 
a  case  as  would  have  been  available  to  him  as  a  defence  at  law,  he 
cannot  obtain  relief  in  equity  for  want  of  notice  when  it  appears 
that  if  he  had  had  notice  he  could  not  have  availed  himself  of  the 
defence  he  sets  up,  either  at  law  or  in  equity. 

Second.  It  is  clear  that  the  defence  set  up  by  complainant  is 
not  such  as  to  entitle  him  to  relief  at  law  or  in  equity.  There  is 
no  allegation  of  fraud,  and  there  has  been  no  eviction.  On  the 
contrary,  the  purchasers  (or  their  surety)  are  in  possession  of  the 
premises,  and  have  removed  buildings  therefrom,  thereby  altering 
the  character  and  value  of  the  property,  and  deriving  benefit  from 
die  purchase.  Under  such  circumstances,  the  payment  of  the  pur- 
chase money  cannot  be  resisted.  1  J.  C.  R.  213;  2  ibid.  519;  5 
How.  279. 

The  first  conveyance  in  the  chain  of  tide  stated  by  complain- 
ant is  the  deed  from  Gooch  to  Williams  and  Walker,  which  was 
dated  11th  January,  1836.  This  conveyance  was  anterior  to  the 
date  of  the  judgment  under  which  the  land  was  sold,  which  was 
November  2d,  1836.  This  conveyance,  coupled  with  possession 
of  the  premises,  was  sufficient  to  divest  the  title  of  Gooch,  and  to 
8* 
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remove  it  beyond  the  reach  of  the  judgment  under  which  it  was 
sold,  although  the  acknowledgment  to  the  deed  was  defective.  6 
Wend.  213;  2  Har.  &  John.  64. 

The  possession  of  Williams  and  Walker  was  notice  to  creditors 
and  subsequent  purchasers,  and  would  give  them  and  those  claim- 
ing under  them  such  a  title  as  a  court  of  equity  would  assist  them 
in  perfecting  into  a  legal  title.  Sugden  Vend.  1st  part,  539,  bott  p. 
edit  1836;  2  Mass.  R.  608. 

Again:  the  purchasers  are  protected  by  the  covenants  in  the 
several  deeds,  to  which  they  may  resort  for  any  damage  sustained 
by  reason  of  the  alleged  defect  of  title.  They  have  chosen  to 
take  those  covenants  for  their  security,  and  to  them  they  must 
resort. 

But,  even  if  the  title  should  be  considered  defective,  by  reason 
of  the  sale  under  the  execution  against  Gooch,  it  is  now  made 
perfect  by  the  complainant  having  become  the  purchaser  under 
that  execution.  And  the  defendants  offer  to  refund  to  complain- 
ant any  money  he  may  have  paid  in  perfecting  the  title,  if  the 
court  should  be  of  opinion  that  they  should  do  so.  But  it  is  sub- 
mitted, that  the  covenants  in  the  deeds  of  the  vendor  of  the  de- 
fendants in  the  execution,  and  of  all  the  previous  vendors  of  the 
property,  constitute  the  true  and  proper  source  to  which  complain- 
ant must  resort  for  any  damage  that  may  have  been  sustained  from 
the  imperfection  of  the  title,  and  that  an  innocent  indorser  (as  are 
these  defendants)  should  not  be  made  to  sustain  the  loss  occasion- 
ed by  the  defective  title  to  the  purchasers,  when  there  is  an  ample 
remedy  against  the  parties  who  made  the  contract,  and  who  by 
their  covenants  have  specially  agreed  to  indemnify  the  purchasers 
from  all  damage  that  might  accrue  from  an  imperfect  title.  This 
is  the  source  to  which  the  purchasers,  by  the  act  of  taking  the 
covenants  of  warranty,  have  agreed  to  look,  and  this  court  will 
now  turn  them  over  to  that  remedy. 

These  considerations  are  believed  to  be  sufficient  to  cause  the 
injunction  to  be  dissolved,  without  referring  to  other  matters  dis- 
closed in  the  answer,  showing  that  the  complainant  cannot  ask 
the  aid  of  a  court  of  equity. 

The  complainant's  counsel,  in  his  brief;  admits  that  the  property 
for  which  the  note  was  given  was  purchased  by  the  complainant; 
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and  this  is  a  perfection  of  the  title  to  the  principal.  Complain- 
ant's obligation,  as  surety,  was,  to  see  that  his  principal  paid  the 
debt,  and  it  comes  with  a  bad  grace  from  him  to  refuse  to  pay  the 
money  on  account  of  a  failure  of  consideration,  when  that  very 
state  of  things  has  been  occasioned  by  the  complainant's  own 
act  in  purchasing  the  property  at  Sheriff's  sale.  The  com- 
plainant and  his  principals  were  joint  makers  of  the  note.  He 
has  seen  proper  to  come  forward  and  perfect  the  title  to  the  prem- 
ises. Can  he,  then,  defeat  his  liability  on  the  note  by  reason  of  a 
defect  in  the  title  which  he  has  remedied,  and  will  he  not  be 
turned  over  to  his  principal  for  the  recovery  of  any  money  that 
he  may  have  expended  in  perfecting  the  title?  He  has  now  the 
complete  title,  and  is  enabled  to  perfect  the  same  to  his  principal, 
and  this  is  what  was  contracted  for  by  the  principal  and  surety. 
It  is  clear,  that  if  a  new  trial  be  granted,  as  is  prayed  for,  the 
complainant  cannot  avail  himself  of  the  defence  set  up  in  this 


The  Chancellor. 

This  case  was  submitted  at  a  former  day,  upon  motion  to  dis- 
solve the  injunction  therein,  on  bill  and  answer.  The  whole 
merits  of  the  case  arise  upon  the  motion.  The  only  allegations 
of  the  bill  which  I  deem  it  material  to  notice,  are  those  which 
state  that  the  complainant  became  the  accommodation  indorser 
for  Puckett  and  Fall,  on  a  note  which  they  gave  for  the  purchase  of 
a  lot  in  the  town  of  Madisonville,  the  title  to  which  was  derived 
indirectly  through  John  S  Gooch;  that  Gooch,  in  May,  1836,  sold 
and  conveyed  to  Walker  and  Williams;  they  sold  and  conveyed 
to  Josiah  Borrough;  he  sold  to  Enloe  Johnson  &  Co.,  and  they 
sold  to  Puckett  and  Fall.  That  the  deed  from  Gooch  to  Walker 
and  Williams,  although  placed  upon  record,  was  not  acknowl- 
edged and  certified  in  the  manner  prescribed  by  law,  and  was  not 
therefore  notice  to  creditors  or  purchasers.  That  C.  Marsh  &  Co., 
having  subsequently  obtained  a  judgment  against  Gooch,  caused 
an  execution  thereon  to  be  levied  on  said  town  lot,  under  which 
the  same  was  sold.  This  sale,  it  is  alleged,  divested  the  title  of 
Puckett  and  Fall,  and  consequently  produced  a  failure  of  the  con- 
sideration of  their  note  indorsed  by  the  complainant.    That  suit 
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was  instituted  on  that  note,  and  a  judgment  obtained,  which  is 
threatened  to  be  made  out  of  the  complainant's  property.  That 
the  writ  was  returned  "executed"  as  to  him,  but  he  alleges  that  he 
was  not  served  personally  with  process,  and  that  if  a  copy  was 
left  at  his  house,  he  never  heard  of  it.  That  he  was  thus  pre- 
vented from  making  his  defence  at  law,  and  prays  for  a  new  trial 
at  law,  or  a  perpetual  injunction  against  the  judgment. 

The  answer  of  the  defendants  denies  that  the  complainant  had 
not  notice  of  their  suit,  and  say  that  the  officer's  return  shows 
service  of  process,  which  they  state  was  actually  made,  as  they 
will  be  able  to  show.  They  state  that  the  judgment  under  which 
the  lot  was  sold,  had,  they  believe,  been  satisfied,  and  that  the 
complainant  knew  it.  That  he  was  active  in  effecting  the  sale, 
and  bought  the  lot  for  a  trifle.  That  Puckett  and  others  had,  and 
continued  to  have  the  -undisturbed  occupancy  of  the  lot  in 
question. 

The  allegation  that  the  complainant  had  no  notice  of  the  pen- 
dency of  the  suit  at  law,  not  being  disproved  by  the  answer,  is,  I 
think,  sufficient  to  entitle  him  to  come  to  this  court  for  relief,  pro- 
vided he  shows  that  he  has  a  substantial  and  meritorious  defence 
against  the  judgment  at  law.  This  must  depend  upon  the  fact 
whether  the  creditors  of  Gooch,  under  whose  judgment  the  town 
lot  was  sold,  had  actual  or  constructive  notice  of  the  prior  convey- 
ance made  by  him  to  Williams  and  Walker,  and  upon  the  effect 
of  that  notice.  The  certificate  indorsed  upon  the  deed  simply 
states  that  it  was  "acknowledged"  by  Gooch  before  a  justice  of  the 
peace,  who  signs  the  same.  This  falls  far  short  of  complying 
with  the  requirements  of  the  statute  upon  that  subject,  which  pro- 
vides that  the  judge  or  justice  taking  the  acknowledgement  shall 
certify  that  the  grantor  acknowledged  that  he  signed,  sealed,  and 
delivered  the  same,  on  the  day  therein  mentioned,  as  his  act  and 
deed,  and  that  no  deed  shall  be  recorded  unless  acknowledged 
and  certified  in  the  manner  directed  by  the  act.  Howard  and 
Hutch.  Dig.  344,  sec.  7. 

It  is  manifest  that  the  deed  was  not  "so  acknowledged  and  cer~ 
tifiedP  as  to  admit  to  record  within  the  act  referred  to.  The  fact, 
therefore,  that  it  was  admitted  to  record  avails  nothing,  in  legal 
contemplation,  in  the  way  of  communicating  notice.    I  say,  in 


OF  CHANCERY.  93 

Walker  v.  Gilbert,  Bailey  and  Draper. 

legal  contemplation,  for  it  is  difficult  to  say  why  such  a  deed, 
spread  at  large  upon  the  records  of  the  country,  would  not  as 
effectually  give  notice  of  the  fact  of  its  existence  as  though  it  had 
been  formally  and  technically  certified.  To  any  but  a  prying, 
technical  conveyancer,  who  looks  through  legal  glasses,  such  a 
requisition  would  convey  fully  and  completely  the  idea  of  the 
existence  of  a  prior  conveyance.    If  the  question  were  a  new  one, 

1  should  be  strongly  inclined  to  hold  that  a  mere  defect  or  infor- 
mality in  the  certificate  of  a  deed  which  had  been  registered,  did 
not  divest  it  of  its  legal  attributes.  It  is  not  the  less  a  deed 
at  common  law,  as  between  the  parties,  because  of  the  want  of  a 
formal  certificate,  as  between  them  it  need  never  be  certified  or 
recorded.  I  should  have  held,  the  purpose  of  recording  a  deed 
was  to  communicate  notice  of  the  fact  of  its  existence,  and  not  of 
its  technical  and  legal  structure.  I  should  have  held  that  there 
was  a  material  distinction  between  the  effect  of  recording  a  defec- 
tive writing  required  to  be  recorded,  and  recording  a  perfect  one 
not  so  required.  *  The  one  would  give  notice;  the  other  would 
not  The  attention  of  the  purchaser  would  be  called  to  the  first, 
because  the  public  records  are  its  proper  depository,  whilst  no 
such  reason  would  guide  him  in  searching  for  the  latter. 

But  it  is  said  that  the  existence  of  a  deed  can  only  be  made 
known  through  registration  by  complying  with  the  prescribed 
forms  of  the  law.  And  it,  perhaps,  ill  becomes  me  to  question 
the  policy  of  a  rule  which  has  received  the  sanction  of  some  of 
the  ablest  jurists  of  the  United  States.  The  rule  would  seem 
now  to  be  settled,  that  a  deed  unduly  registered  either  from 
the  want  of  a  valid  acknowledgment  or  otherwise,  is  not  notice. 
Garter  v.  Champion  et  a/.,  3  Conn.  Rep.  549;  Hester  v.  Fortner, 

2  Binn.  Rep.  40;  3  Cranch,  140;  1  John.  Ch.  Rep.  300. 

The  deed,  in  this  case,  from  Gooch  to  Williams  and  Walker 
must  be  considered  as  an  unregistered  deed.  It  becomes  impor- 
tant next  to  inquire  what  effect  notice  to  a  creditor  of  an  unregis- 
tered deed  has  upon  his  rights,  and  what  is  evidence  of  such 
notice.  These  are  important  questions,  and  I  regret  that  the  stat- 
ute upon  which  they  depend  has,  so  far  as  I  know,  received  no 
judicial  construction  at  the  hands  of  the  High  Court  of  Errors. 
That  statute  provides,  "That  all  sales  and  conveyances  of  land 
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shall  be  void  as  to  all  creditors  and  subsequent  purchasers,  for 
valuable  consideration,  without  notice,"  unless  acknowledged  and 
recorded  in  the  manner  prescribed  by  the  act.  Howard  and 
Hutch.  Dig.  343,  sec.  3.  Under  this  statute  it  is  insisted  that  the 
question  of  notice  does  not  apply  to  a  creditor,  and  that  he  is  not 
aflected  with  notice  of  an  unregistered  deed  from  his  debtor.  I 
am  unable  to  find  any  thing  in  the  language,  reason  or  policy  of 
the  law  sustaining  such  construction.  But  whether  the  statute 
does,  in  terms,  apply  notice  to  creditors  or  not,  makes  but  little 
difference  in  this  case,  from  the  view  which  I  take  of  its  legal 
bearing  and  effect.  The  statute  has  exclusive  relation  to  the 
modes  and  forms  of  conveying  the  legal  estate  in  lands.  It  there- 
fore concerns  legal  estates  only,  and  does  not  touch  the  equity  of 
the  parties,  but  leaves  that  where  it  would  stand  at  common  law, 
with  reference  to  a  party  having  notice  of  it.  The  clause  in  the 
act  referred  to  says:  "The  deed  shall  be  void  as  to  all  creditors 
and  subsequent  purchasers,"  <kc.  That  is,  it  makes  the  legal 
title  remain  with  the  grantor  of  an  unregistered  deed,  to  the 
extent  of  enabling  him  to  pass  it  to  a  subsequent  purchaser,  or  to 
subject  it  to  his  creditors;  but  it  does  not  declare  that  they  take  it 
exempt  from  the  prior  equity  of  the  first  purchaser.  It  simply 
takes  away  the  legal  priority  of  the  grantee  of  the  unregistered 
deed  over  the  general  creditor,  but  leaves  the  prior  equity 
untouched.  A  deed,  for  instance,  may  be  so  defective  as  not  to 
pass  the  legal  estate,  and  would  not  therefore  be  the  proper  sub- 
ject for  registration,  but  would  yet  create  an  unquestionable 
estate  in  equity  in  the  grantee,  which  a  court  of  chancery  would 
protect  against  a  subsequent  judgment  creditor  having  notice  there- 
of  The  statute  operates  upon  none  other  than  deeds  conveying 
the  legal  estate.  A  deed,  therefore,  conveying  a  mere  equitable 
estate  is  not  within  its  provisions. 

The  truth  of  the  position  is  shown  by  repeated  decisions  that 
the  registration  of  a  deed,  conveying  a  mere  equitable  title,  is  not 
notice  to  subsequent  purchasers,  not  being  the  kind  of  convey- 
ance referred  to  by  the  Statute  of  Registration.  Halsted  v.  Bank 
of  Kentucky,  4  J.  J.  Marsh.  Rep.  558;  Frost  v.  Beckman,  1  J. 
Gh.  R.  300.  The  Statute  of  Registration  of  the  7th  of  Anne, 
ch.  20,  is  much  stronger  than  ours,  as  it  makes  all  unrecorded 
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deeds  void  as  to  subsequent  purchasers,  without  any  saving  in 
case  of  notice.  Cruise's  Dig.  part  4,  368-9.  Yet  Lord  Hardwicke 
said,  in  reference  to  that  statute,  that  it  had  regard  only  to  the 
legal  estate — that  it  did  not  take  away  the  equity  of  the  prior 
incumbrancer,  but  left  that  question  still  open  as  to  him.  3  At- 
kins, 646;  Cruise's  Dig.  part  4,  378.  I  incline  to  the  opinion, 
therefore,  that  it  is  immaterial  to  the  protection  of  the  holder  of 
an  unregistered  deed  whether  the  statute  is  held  to  apply  as 
notice  to  creditors  or  not,  provided  he  can  show  that  the  judgment 
creditor  had  notice.  I  think  it  is  sufficiently  shown  in  this  case, 
by  the  statement  in  the  pleadings,  that  Gooch's  vendee  went  into 
possession  of  the  lot  in  controversy  under  his  unrecorded  deed, 
and  that  he,  and  those  claiming  under  him,  held  that  possession 
at  the  time  of  obtaining  the  judgment  under  which  it  was  sold. 
This,  I  think,  is  sufficient. 

The  possession  of  land  by -the  vendee  under  an  unregistered 
deed,  is  such  evidence  of  title  as  amounts  to  constructive  or  implied 
notice  to  creditors  or  subsequent  purchasers;  3  Mass.  Rep.  575; 
Priest  v.  Bice,  I  Pick.  Rep.  164;  Tuite  v.  Jackson,  6  Wend.  213, 
and  authorities  there  cited.  So  in  Colly  v.  Kenniston,  4  New 
Hamp.  Rep.  262.  While  the  purchaser  under  an  unregistered 
deed  was  in  open  and  visible  possession,  it  was  held  sufficient 
notice  to  protect  him  against  a  subsequent  purchaser,  and  to  charge 
the  latter  with  a  knowledge  of  his  rights.  In  Norcross  v.  Wedgery, 
2  Mass  Rep.  500,  Chief  Justice  Parsons  says — 'cThis  notice  may 
be  express,  or  it  may  be  implied,  from  the  first  purchaser  being  in 
the  open  and  exclusive  possession  of  the  estate  under  his  deed." 
The  English  Courts  have  held  similar  language  in  reference  to  the 
question  of  notice  under  their  registry  acts;  Sheldon  v.  Cox,  2 
Eden's  Rep.  228.  The  only  object  of  the  statute  of  Registration 
is,  to  supply  the  place  of  the  ancient  ceremonial  of  livery  of  seisin, 
or  in  other  words,  to  give  notice  to  all  who  may  become  interested, 
of  the  change  of  ownership  and  title  to  the  estate  conveyed.  And 
whenever  the  notice  is  actually  or  impliedly  communicated,  al- 
though through  other  mediums,  the  whole  object  and  purpose  of 
the  statute  is  as  fully  attained  as  if  the  notice  had  been  derived 
from  actual  inspection  of  the  public  Records.  The  plain  object  of 
the  statute  is  to  secure  creditors  and  subsequent  purchasers  against 
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prior  secret  conveyances.  This  is  the  judicial  construction  which 
has  been  given  to  every  statute  of  Registration  from  that  of  the  7th 
of  Ann,  ch.  20,  down  to  the  present  time,  and  is  so  perfectly  con- 
sonant to  the  spirit  and  object  of  such  statutes  as  to  render  it  useless 
to  cite  authorities  in  support  of  it.  The  case  of  Le  Neve  v.  Le 
Neve,  3  Atkins,  646,  decided  by  Lord  Chancellor  Hardwicke  may 
be  regarded  as  the  leading  case  upon  the  subject.  If  therefore  a 
creditor,  at  the  time  when  he  obtains  his  judgment,  has  notice  that 
his  debtor  had  previously  conveyed  his  estate  to  another  by  an 
unregistered  deed,  this  notice  places  him,  in  the  contemplation  of 
a  court  of  equity,  in  the  same  situation  in  regard  to  that  deed,  as 
if  it  had  been  duly  registered.  It  is  true  that  the  legal  estate  as  to 
such  creditor  is  still  considered  to  be  in  the  grantor,  but  having 
notice  of  the  prior  equitable  title  of  the  grantee  under  the  unregis- 
tered deed,  a  court  of  equity  will  protect  that  title  against  the  effects 
of  the  judgment.  I  take  it  to  be  a  well  settled  law,  that  the  lien  of 
a  judgment  creditor  Upon  the  lands  of  his  debtor,  is  subject  to  all 
equities  which  existed  in  favor  of  third  persons  against  such  lands 
at  the  time  of  the  recovery  of  the  judgment,  and  a  court  of  chancery 
will  limit  such  lien  to  the  actual  interest  which  the  judgment 
debtor  has  in  the  estate;  Kiersted  et  al.  v.  Avery,  4  Paige,  Ch. 
Rep.  9;  in  the  matter  of  Howe,  1  Paige,  ch.  128.  In  the  case  of 
Martin  v.  Robards  et  al.  4  Dana's  Rep.  258,  the  supreme  court  of 
Kentucky  held  that  an  equitable  title  to  land,  created  by  an  unregis- 
tered deed,  would  prevail  against  the  legal  title  of  a  purchaser 
under  an  execution,  who  had  notice  of  that  equity,  that  the  judg- 
ment under  which  he  purchased  covered  nothing  but  the  legal 
estate  of  the  first  grantor,  and  left  the  equity  of  the  first  purchaser 
unaffected.  This  case  is  a  direct  authority  for  the  one  now  before 
me,  and  I  refer  to  it  as  presenting  an  able  exposition  of  the  doctrine 
upon  this  subject.  The  case  of  Priest  v.  Rice,  1  Pick.  Rep.  164, 
is  not  less  in  point.  It  lays  down  the  rule  that  there  is  no  distinc- 
tion as  to  the  question  of  notice  between  a  creditor  and  subsequent 
purchaser.  Chief  Justice  Parker  says:  "  The  reason  is  the  same  in 
both  cases,  for  if  a  creditor  where  debt  is  due,  will  stand  by  and 
suffer  his  debtor  to  sell  his  land  and  receive  the  value  of  it  from 
one  who  knows  not  of  his  claim  nor  of  his  intention  to  bripg  an 
action  upon  it,  and  will  afterwards  attach  the  same  land,  them  is 
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a  constructive  fraud  upon  the  first  purchaser  which  ought  not  to 
prejudice  his  title.  The  execution  and  delivery  of  the  deed  com- 
pletes die  transfer  from  the  grantor  to  the  grantee;  the  registry  is 
to  give  notice,  that  others  may  not  be  prejudiced.  Actual  notice 
is,  to  the  person  affected  by  it,  as  useful  and  ought  to  be  attended 
with  the  same  consequences  as  public  notice  in  the  registry,  and 
implied  notice  arising  from  possession  under  the  deed  is  as  effectual 
as  actual  notice.9  See  also  Brown  v.  Marine  Bank,  11  Mass.  Rep. 
158,  sustaining  the  same  view;  and  Campbell  t>.  Morely,  LittelPs 
Select  Cases,  358.  In  the  case  referred  to  in  4  Dana,  the  reasoning 
of  Justice  E wing  upon  the  rights  of  a  creditor  against  an  unrecorded 
deed  are  to  my  mind  conclusive.  He  says,  "Though  our  statutes 
postpones  or  annuls  the  legal  title  acquired  by  an  unrecorded  deed 
in  favor  of  creditors,  it  gives  to  die  creditors1  demands  no  higher 
dignity  or  greater  efficacy  than  they  had  before.  It  neither  gives, 
nor  was  intended  to  give  to  the  creditor,  any  lien  or  equity  upon 
the  property  of  the  debtor,  which  he  had  not  by  the  terms  of  his 
contract  No  promise  is  made  to  him,  that  he  shall  have  a  lien, 
either  legal  or  equitable,  on  the  specific  property  embraced  in  an 
unrecorded  deed,  or  that  he  shall  have  the  privilege  of  making  his 
debt  out  of  lands  thus  situated.  This  would  be  to  promise  him 
what  he  had  not  secured  by  his  own  contract,  and  what  the  Legis- 
lature would  perhaps  have  no  constitutional  power  to  afford.  But 
die  statute  has  promised  him  to  sweep  away  the  legal  obstruction 
whkh  the  holder  of  an  unrecorded  deed  has  placed  in  his  way, 
and  to  enable  him  to  gain  the  vantage  ground  which  a  legal  tide 
would  afford  him  in  a  contract  with  the  prior  encumbrancer.* 
The  case  before  me  presents  a  striking  instance  of  the  injustice 
which  the  construction  contended  for  by  the  complainant  is  calcu- 
lated to  produce  It  would,  it  seems  to  me,  effectually  overturn 
the  very  purposes  for  which  the  statute  was  enacted.  It  was 
intended  to  give  certainty  and  stability  to  die  titles  to  the  real 
estate  of  the  country,  and  to  prevent  fraud  in  their  transfer.  Here 
die  unregistered,  or  rather  defectively  registered  deed  from  Gooch 
to  Walker  and  Williams,  was  made  in  May,  1836;  the  judgment 
under  which  the  lot  was  sold  was  obtained  some  six  months  after, 
and  was  not  levied  until  upwards  of  four  years  after  the  date  of 
Goodfs  deed,  and  until  the  land  had  passed  successively  through 
Tol-L— 9 
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the  hands  of  some  three  or  four  purchasers,  each  relying  upon 
having  obtained  a  good  title.  To  apply  the  statute  to  such  a  case, 
would  be  a  perversion  of  its  spirit;  instead  of  preventing  fraud,  it 
would  work  the  grossest  injustice  and  oppression.  It  would  set 
every  hungry  creditor  who  has  an  insolvent  debtor  to  raking  over 
the  musty  records  of  the  country,  to  see  if  he  could  not  make  a 
victim  of  some  honest  but  incautious  purchaser,  who,  from  acci- 
dent or  forgetfulness,  had  neglected  to  place  his  deed  upon  record, 
or  who  as  in  this  case  had  failed  to  have  his  deed  rightly  certified 
from  the  ignorance  of  the  officer  taking  the  acknowledgement 
Such  a  construction,  instead  of  giving  security  and  quietude, 
would  unsettle  half  the  estates  in  the  country,  and  establish  an 
active  trade  in  the  business  of  champerty  and  maintenance.  I 
know  it  has  been  said  that  supposing  the  question  of  notice  to  apply 
to  a  creditor,  that  yet  to  make  an  unregistered  deed  available 
against  him,  he  must  have  notice  of  it  at  the  time  when  his  debt 
was  contracted,  and  not  when  his  judgment  is  obtained.  I  do  not 
readily  perceive  the  force  of  this  position.  A  party,  to  be  entitled 
to  notice,  must  have  some  rights  that  may  be  affected  by  the  act  of 
which  he  requires  notice.  The  law  is  not  chargeable  with  the 
folly  of  requiring  notice,  when  that  notice  can  avail  nothing.  It 
is  difficult  to  conceive  what  right  or  interest  the  holder  of  a  promis- 
sory note  has  to  claim  notice  from  the  maker,  that  he  has  aliened 
his  land.  A  creditor  at  large  and  before  judgment,  has  no  claim 
to,  nor  right  nor  lien  upon,  the  land  of  his  debtor.  It  would  be 
idle  therefore  to  require  notice  to  him,  of  an  act  which  could  in 
no  way  affect  his  rights,  and  which  he  could  not,  in  any  manner, 
make  available  in  securing  his  debt.  If  the  construction  referred 
to  were  correct,  it  would  seem  to  follow,  that  a  general  creditor 
might  come  into  this  court,  to  set  aside  as  void,  an  unregistered 
deed  from  his  debtor,  which  surely  could  not  be  done.  I  am  of 
opinion  then,  that  the  judgment  of  Marsh  &  Co.  v.  Gooch,  was  not 
a  lien  upon  the  lot  in  question ;  that  the  sale  under  it  did  not  divest 
the  title  of  ^Puckett  and  Fall,  and  consequently  that  there  has  been 
no  failure  of  the  consideration  of  their  note,  the  collection  of  which 
the  complainant  as  their  accommodation  indorser  has  enjoined. 
The  injunction  must  accordingly  be  dissolved. 
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Dawson  v.  Williams  et  al. 

Although  a  court  of  chancery  will  not  ordinarily  take  jurisdiction  of  a  case  for  rent, 
yet  when  the  time  of  payment  or  the  amount  to  be  paid  is  uncertain,  or  when  the 
distress  is  eroded  or  obstructed  by  fraud,  the  court  will  take  jurisdiction  and  give 
mlie£ 

The  bill  in  this  case  states  that  some  time  during  the  year  1837, 
James  L.  Dawson  leased  a  store  house  in  the  city  of  Natchez,  to 
N.  L.  Williams,  and  gave  him  a  written  lease,  by  which  it  was 
provided  that  Williams  should  pay  Dawson  so  much  yearly  rent 
as  should  be  appraised  by  two  persons,  the  one  to  be  chosen  by 
Dawson,  the  other  by  Williams;  that  on  the  1st  day  of  April, 
1841,  there  was  a  year's  rent  due  and  unpaid;  that  on  the  30th 
day  of  March,  1841,  Dawson  notified  Williams  that  he  had  ap- 
pointed one  John  M.  Lawrence  as  an  appraiser  of  the  yearly  rent 
of  said  store  on  his  part,  and  that  Williams  told  Dawson  that  he 
bad  appointed  one  Joseph  Bradley  on  his  part;  that  during  the 
occupancy  of  the  store  by  Williams  he  had  therein  a  valuable  as- 
sortment of  books,  drugs  and  store  furniture;  that  Jackson  D.  Wil- 
liams and  William  Ballantyne  were  partners  with  N.  L.  Williams 
m  the  ownership  of  the  said  goods,  and  that  they  had  no  visible 
property  other  than  the  said  goods,  and  that  Dawson  relied  solely 
on  his  lien  on  said  goods  as  security  for  his  rent  That  on  the 
morning  of  the  31st  March,  1841,  Dawson  discovered  that  the 
store  room  was  closed;  that  on  the  night  previous  Williams,  in 
order  to  prevent  the  levy  of  a  distress  by  Dawson  upon  the  said 
goods  and  chattels,  had  clandestinely  removed  them  and  secreted 
them.  Dawson  then  caused  his  appraiser  to  meet  Bradley  and  re- 
quest an  appraisement  of  the  rent,  but  Bradley  refused  to  act,  and 
Dawson's  appraiser  estimated  the  rent  at  $1,250;  whereupon  Daw- 
son issued  an  attachment  for  that  amount  against  the  goods  so  re- 
moved, but  failed  in  findiug  the  same.  N.  L.  Williams  afterwards 
told  Dawson,  that  on  the  29th  of  March,  1841,  the  said  partner- 
ship conveyed  all  their  property  in  the  said  goods  and  chattels  for 
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the  benefit  of  one  Payson  Williams,  to  Lyman  Potter,  as  trustee, 
in  whose  possession  a  portion  of  said  goods  then  were;  that 
another  portion  of  said  goods  were  in  the  possession  of  one  Patrick 
McGrane,  and  that  Potter  and  McGrane  knew  at  the  time  they  re- 
ceived said  goods  that  they  were  subject  to  Dawson's  lien  for 
rent. 

The  bill  makes  all  these  persons  parties,  prays  for  a  discovery 
on  their  part  of  all  the  matters  charged;  that  the  goods  be  declared 
subject  to  Dawson's  lien,  and  that  they  be  sold  to  satisfy  the  same; 
and  also  that  the  defendants  pay  Dawson  the  sum  of  $  1,250,  that 
being  the  amount  of  rent  due. 

To  this  bill  there  is  a  general  demurrer  by  Ballantyne,  one  of 
the  defendants. 

Tan  Winkle  and  Potter  for  the  demurrer. 

This  is  a  bill  filed  by  a  landlord  to  subject  goods  to  an  alleged 
lien  for  rent. 

The  bill  is  defective  in  the  following  particulars: 

First.  It  does  not  show  that  the  complainant  had  the  reversion 
of  the  leased  premises  at  the  time  the  rent  became  due,  or  had  any 
interest  in  or  claim  to  the  rent 

Second.  It  avers  a  lease  by  complainant  to  N.  L.  Williams,  one 
of  the  defendants;  but  it  does  not  show  what  term  was  granted, 
or  that  such  term  was  unexpired  at  the  date  of  the  rent  falling  due, 
or  that  any  of  the  defendants  occupied  the  premises  during  the 
year  for  which  rent  is  claimed.  It  merely  states  that  rent  for  the 
year  ending  1st  April,  1841,  was  due  on  that  day. 

Third.  It  does  not  show  any  rent  in  arrear  and  unpaid,  but 
merely  states  when  the  rent  fell  due,  and  that  the  defendants  knew 
the  rent  was  unpaid,  with  a  general  charge  that  the  goods  aresub- 
ject  to  a  lien  for  rent. 

Fourth.  It  shows  that  no  "fixed  rent"  was  due;  that  the  rent 
was  to  be  annually  appraised,  but  shows  no  appraisement  nor  any 
valid  reason  why  it  was  not  made. 

The  appraisement  referred  to,  (Exhibit  A,)  is  not  a  valuation  of 
the  rent  of  the  premises  described  in  the  bill  and  leased  to  N.  L. 
Williams,  but  of  the  store  occupied  by  N.  L.  Williams  and  Co. 
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The  hill  does  not  mentionany  such  occupants,  but  charges  a  sole 
occupation  by  N.  L.  Williams.  %%  \  / 

The  bill  states  that  N.  L.  Williams  appointed  one  Bradley/aJ*'- 
praiser  on  his  part    This  exhibit  does  not  show  a  joir\t.  appraise- 
ment  by  Bradley  and  Lawrence.    There  is  no  aveimeltf  ;of  a  re- 
fusal by  Bradley  to  act,  except  that  he  refused  to  ^t  at 'that  time. 

Fifth.  There  is  no  averment  that  any  goodk  N?erfc"  on  the  leased 
promises  at  any  time  during  the  year  for  -pbi*o}i  ite  rent  is  claimed; 
or  that  any  goods  were  removed  frqm  tye/said  premises;  or  that 
there  were  not,  at  the  time  the  bill  \?as  filed,  goods  on  the  said 
premises  sufficient  to  pay  the  rent. 

Sixth.  It  avers  that  the  defendants,  Ballantyne  and  J.  D.  Wil- 
liams, were  partners  with  N.  L.  Williams  in  the  ownership  of  the 
goods;  but  does  not  show  that  these  defendants  were  partners  in 
the  occupancy  of  the  store,  or  otherwise  occupied  it,  or  show  how 
Ballantyne  and  J.  D.  Williams  are  liable  for  rent,  or  that  they 
were  concerned  in  or  privy  to  the  removal  of  the  goods. 

Seventh.  Exhibit  B.  shows  that  the  defendant,  Lyman  Potter, 
was  not  trustee  as  charged  in  the  bill;  nor  is  it  alleged  that  he  has 
any  of  the  goods:  no  cause  of  complaint  is  alleged  against  him. 

Eighth.  It  states  that  the  defendant,  N.  L.  Williams,  claims  that 
the  complainant  owes  him,  and  therefore  will  not  pay  rent.  This 
claim  is  not  denied.  The  complainant  states  that  he  does  not  be- 
lieve the  defendant,  N.  L.  Williams,  has  any  "legal"  claim  against 
him. 

Ninth.  The  prayer  of  the  bill  is,  that  all  the  defendants  shall 
be  decreed  to  pay  the  rent;  and  also,  that  the  goods  when  discov- 
ered shall  be  sold  to  pay  the  same. 

Tenth.  The  complainant  has  an  adequate  remedy  at  law. 

The  various  statements  in  the  bill,  that  the  complainant  is  "in- 
formed," and  that  the  defendant  "admitted/'  &c.  are  not  considered 
as  sufficient  allegations  of  facts.    Mitford  42,  note  n. 

Before  a  landlord  can  distrain  for  rent,  or  assert  in  any  manner 
his  lien  on  goods  found  upon  or  removed  from  the  demised  prem- 
ises, he  must  show, 

First.  A  demise  at  "a  certain  and  fixed  rent,  so  that  a  tenant 
may  know,  in  case  he  is  threatened  with  a  distress,  what  he  is  to 
pay  to  prevent  it;  or,  in  case  his  goods  shall  be  distrained,  what 

9* 
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sum  to  tender,  in  older  to  retain  them.    Valentine  v.  Jackson,  1 
.\Wend.  302;  Wells  v.  Hornish,  3  Penn'a  30;  4  Amer.  Com.  Lav, 

SfeeptaL  That  he  (the  landlord)  is  entitled  to  the  legal  reversion 
in  the  deirfead  premises  at  the  time  the  rent  becomes  due.  3 
Black.  CoitvB,  note  8. 

Third.  A  continuing  relation  of  landlord  and  tenant  at  the  time 
of  rent  due — i.  e.  the\*Qttt  must  fell  due  before  the  term  expires; 
or  (under  our  statute)  dptsfeft.must  be  made  within  six  months 
thereafter,  "and  during  the  cxijptinuance  of  such  landlord's  title  or 
interest,  and  during  the  possession  of  the  tenant  from  whom  such 
arrears  become  due."  How.  &  Hutch,  ch.  43,  sec.  68;  Williams  v. 
Zuiop,  2  Wend.  148;  5  Cow.  407;  Pemberton  t>.  Van  Rensselaer, 
1  Wend.  307. 

Equity  will  not  grant  a  remedy  (for  rent)  beyond  what,  by  anal- 
ogy to  the  law,  it  ought  to  grant    1  Sto.  Eq.  636. 

As  in  case  of  innkeeper's  claim  against  his  lodger.  "Chancery 
has  no  jurisdiction  of  such  demand,  independent  of  the  lien." 
Black  v.  Brennan,  6  Dana,  311. 

The  prayer  of  the  bill  is  bad,  for  that  it  seeks  a  decree  against 
all  the  defendants  for  the  amount  of  the  rent  claimed,  and  oho 
that  the  goods  may  be  sold  to  satisfy  the  rent. 

Eusti8  contra. 

First.  The  bill  shows  a  lease  from  complainant,  entry  and  occu- 
pancy under  k,  and  rent  due,  payable  1st  April,  1841.  No  further 
specification  of  the  landlord's  title  could  be  required,  as  the  tenant 
could  not  traverse  the  title  of  his  landlord. 

Second.  The  particulars  of  the  lease  are  amongst  the  things 
sought  to  be  discovered.  The  bill  does  show  occupancy  by  the 
defendants  during  the  year  ending  April,  1841.  It  charges  that 
the  rent  was  due,  and  alleges  that  the  tenant  did  not  controvert 
the  fact,  but  named  his  appraiser,  and  resorted  to  fraud,  not  to 
law,  to  defeat  the  payment 

Third.  Same  reply.  Bill  alleges  that  there  was  no  controversy 
about  there  being  rent  due.  The  laws  of  the  land  give  a  specific 
lien.  There  is  an  equitable  lien  without  that,  binding  upon  all 
who  have  notice. 
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Fourth.  The  rent  was  fixed  by  lease  at  an  appraisement  It 
was  the  defendants'  own  wrong  if  the  appraisement  was  not  satb* 
factory.  The  party  demurring  is  charged  as  a  confederate  in  the 
wrong. 

Fifth.  The  bill  charges  that  tbear^raisement  in  the  exhibit  was 
rf  the  rent  of  the  same  premises. 

Sixth.  The  bill  shows  that  the  defendants'  appraiser  refused  to 
act  The  complainant  could  not  make  him  act;  but  must  take 
the  other  alternative,  to  act  without  him;  to  support  the  fairness 
at  the  Tarnation  it  alleges  it  was  the  rent  paid  by  the  tenant  far 
the  previous  year. 

Seventh.  There  is  an  express  averment  that  the  complainant 
relied  on  the  goods  in  the  store  for  the  rent  due  April,  1841;  and 
that  said  goods,  of  great  value,  were  removed  and  secreted,  on  the 
night  of  the  30th  March,  1841,  and  the  levy  entirely  defeated  by 
die  removal  of  the  goods. 

Eighth.  Ballantyne  and  J.  D.  Williams  are  charged  as  part 
owners  of  the  goods  in  the  store,  and  charged  as  participating  in 
the  conveyance  and  removal  to  defeat  the  levy. 

Ninth.  The  particular  construction  of  exhibit  B  is  immaterial. 
The  principle  is  beyond  question,  that  a  party  receiving  a  fund 
subject  to  a  trust,  with  notice,  is  bound  by  the  trust.  The  facts 
are  charged.    Equity  raises  the  trust 

Tenth.  Rent  is  not  subject  to  offset  of  an  ordinary  kind.  The 
denial  of  debt  is  sufficient,  and  the  pretences  of  defendant,  alleged 
in  a  biU,  are  hardly  matter  of  demurrer. 

Eleventh.  The  prayer  of  the  bill  is  perhaps  informal,  but  is 
not  in  the  words  stated  in  the  brief  of  defendants.  It  prays  that 
the  defendants  be  decreed  to  pay  the  rent,  and  the  lien  be  declared 
on  so  much  sold  as  may  be  necessary  to  satisfy  the  claim.  This 
is  not  claiming  to  be  twice  paid.  If  the  defendants  pay,  none  of 
the  goods  would  be  required  to  satisfy  the  claim;  so  that  a  decree 
could  be  made  upon  this  prayer.  The  words  "or  in  default"  have 
probably  been  omitted  by  a  clerical  error. 

The  Chancellor. 

This  case  was  submitted  on  the  general  demurrer  of  Ballan- 
tyne.   Although  a  court  of  chancery  will  not  ordinarily  take  ju- 
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zisdiction  of  a  case  for  rent,  .yet  where  the  time  of  payment  or  the 
amount  to  be  paid  is  uncertain,  or  when  the  distress  is  evaded  or 
obstructed  by  fraud,  the  court  will  take  jurisdiction  and  give 
relief.    1  Sto.  Eq.  636. 

In  this  case  the  amount  of  rent  was  uncertain,  haying  to  be 
determined  by  appraisers  appointed  for  that  purpose.  The  dis- 
tress is  also  alleged  to  have  been  evaded  by  fraud. 

The  case  thus  presents,  clearly,  two  distinct  features  upon 
which  equity  takes  jurisdiction.  I  do  not  think  the  prayer  of  the 
bill  is  double,  as  is  supposed.  The  latter  part  would  seem  to 
refer  to  the  fund  only,  from  which  satisfaction  may  be  had;  but  if 
defective,  an  amendment  would  be  allowed. 

The  demurrer  must  be  overruled. 
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Has  interest  of  a  gnntorin  ftdeed  of  tnutnnot  aBalogooatotfiBiatereflt  of  ai 
gagar,  mud  is  not  the  subject  of  Ben  or  execution  ftt  law. 

The  interest  of  a  etffia  ove  foist  mieal  estate,  cannot  to  at  km, 

tmleas  where  the  trostee  holds  the  title,  aa  a  naked  ampfetnut,  and  the  whole  bene- 
ficial interest  *  in  the  cestui  que  trust. 

Aeowtof  efaaneerywiUkeapaniiieaiB>iaBea  eJiw*er  conaidei  it  cxtngoiehea, as 
;  the  proposes  of  justice  and  the  honest  intent  of  the  parties  to  fas* 


Where  a  third  party  purchased  an  estate  incumbered  by  a  deed  of  trust,  and  for  die 
i  of  perfecting  bis  title  paid  the  money,  to  secure  which  the  deed  of  trust 
id  had  sathsnctkn  entered  upon  the  n«  of  the  oW  of  trust ;  heM 
ey  the  court,  that  although  the  strict  legal  effect  of  thai  was  to  doom  the  j 
in  the  dead  of  trust  with  the  naked  legal  title,  yet  thw  wen  not  i 
could  be  covered  by  a  judgment  at  law,  obtained  against  the  grantor  in  the  dead 
after  the  execution  of  the  same.  If  nacemaiy  to  the  protection  of  the  party  raising 
the  mcumbrance,  the  court  would  further  hold,  that  the  legal  tide  sol  remained  hi 
the  trustee,  for  dm  benefit  of  die  party  iahang  thai 


The  bill  in  this  case  slates,  that  in  Janmrj,  183&,  Thomas  €L 
Mclntyre  contracted  with  John  Grissom  for  the  purchase  of  him 
of  a  tract  of  land  and  a  plantation,  in  the  county  of  Claiborne. 
That  in  October,  1836,  Grissom  had  conveyed  the  properly  in 
trust  to  Passmore  Hoops,  to  secure  the  payment  of  a  large  debt 
owed  by  Grissom  to  one  Miles  Luster,  which  debt  was  still  un* 
paid.  Luster  had  transferred  his  interest  in  said  deed  of  trust  to 
Wilson  F.  Dillon,  on  the  6th  day  of  January,  1839.  Mclntyre 
contracted  with  Grissom,  Dillon  and  Hoops  to  execute  his  two 
promissory  notes  to  Dillon,  with  two  good  sureties,  fcr  die  gross 
amount  of  $12,500,  payable  on  the  1st  ofays  of  January,  1840  and 
1841,  upon  condition  that  Dillon  would  release  the  land  from  the 
deed  of  trust  The  notes  were  made  and  delivered  to  Dillon  on 
the  10th  day  of  January,  1839.  Hoops,  the  trustee,  made  the  fol- 
lowing entry  on  the  face  of  the  deed  of  trust: 
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"This  deed  of  trust  has  been  paid  and  satisfied  so  far  as  the 
lands  mentioned  herein  are  subject  to  said  deed,  by  Thomas  G. 
Mclntyre;  and  I  hereby  authorize  the  clerk  of  the  probate  court 
to  record  this  memorandum  on  the  margin  of  the  record,  and 
hereby  acknowledge  satisfaction  in  full  as  to  the  land  mentioned 
herein,  and  do  release  the  land  from  the  conditions  herein  men- 
tioned. 

Pas8more  Hoops,  Trustee." 

January  6, 1839. 

On  the  10th  of  January,  1839,  Grissom  made  a  deed  of  the 
land  to  Mclntyre,  which  was  recorded. 

After  the  deed  of  trust  had  been  executed,  to  wit,  on  the  8th  of 
December,  1837,  the  Agricultural  Bank  obtained  judgment  against 
Grissom  for  the  sum  of  $4,338  58,  and  on  the  8th  of  January, 
1840,  they  levied  an  execution  on  the  land  covered  by  this  deed 
of  trust,  and  advertised  the  same  for  sale.  Mclntyre  filed  his  bill 
charging  the  above  facts,  praying  to  be  substituted  to  the  rights  of 
Luster  and  Dillon,  and  that  they  be  decreed  to  execute  a  release 
of  all  their  claim  to  said  land  to  Mclntyre;  and  that  in  the  mean 
time  the  Agricultural  Bank  be  restrained  from  selling  the  land 
under  their  execution. 

The  injunction  was  granted  by  C.  C.  Cage,  one  of  the  judges 
of  the  circuit  court  The  Agricultural  Bank  demurred  to  the  bill, 
and  the  demurrer  was  argued  at  December  term,  1842. 

Montgomery  and  Boyd  for  complainant 

The  case  made  by  the  bill  is  in  substance,  that  Mclntyre  pur- 
chased from  Grissom  a  tract  of  land  which  was  subject  to  a  deed 
of  trust,  to  secure  a  debt  originally  due  to  Luster,  and  assigned 
to  Dillon;  and  it  was  agreed  between  all  the  parties — Grissom, 
Mclntyre,  Dillon,  Luster  and  Hoops — that  Mclntyre  should  pay  a 
certain  sum,  ($12,500,)  and  that  the  deed  of  trust,  so  far  as  the 
land  was  liable,  should  be  released;  which  agreement  was  com- 
pleted, as  charged  in  the  bill,  on  the  10th  January,  1839,  at  which 
time  the  notes  were  given,  and  the  deeds  acknowledged.  An  in- 
formal release  was  made  by  Hoops,  the  trustee,  dated  6th  January, 
1839,  which  is  expressed  to  be  in  consideration  of  a  payment 
made  by  Mclntyre.    At  this  time  there  was  an  unsatisfied  judg- 
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ment  against  Grissom,  in  favor  of  the  bank,  which  was  a  lien  on 
Grissom's  estate  in  the  land.  But  it  does  not  appear  that  the  ex- 
istence of  this  judgment  was  known  to  the  parties,  particularly 
Mclntyre. 

This  bill  is  demurred  to,  and  must  therefore  be  treated  as  true. 
It  is,  in  its  nature  and  effect,  a  bill  to  foreclose  a  deed  of  trust, 
which  from  the  nature  of  the  release  upon  its  face,  cannot  be  fore- 
closed without  the  interposition  of  this  court.  If  the  release  had 
not  been  entered  of  record,  there  would  have  been  no  legal  im- 
pediment to  a  sale  by  the  trustee,  which  would  of  itself  have  been 
a  foreclosure  of  the  equity  of  redemption;  but  the  trustee  having 
executed  a  general  release,  could  not  act  in  the  matter  without  a 
correction  of  that  defect  in  his  title  by  general  consent  of  all  par- 
ties interested,  or  the  interposition  of  a  court  of  equity. 

Courts  of  equity  regard  the  substance  of  transactions  and  not 
the  form,  and  will  in  general  consider  all  that  relates  to  one  trans- 
action as  having  entered  into  the  consideration  of  the  parties  and 
been  consummated  at  the  same  time,  without  reference  to  the  order 
of  time  in  which  each  fact  occurred,  unless  order  of  time  constitute 
the  essence  of  the  transaction,  which  very  rarely  occurs.  It  can- 
not therefore  make  any  difference  in  the  decision  of  this  case,  that 
release  of  the  deed  of  trust  by  Hoops  was  dated  a  few  days  pre- 
vious to  the  deed  from  Grissom.  The  date  was  not  material;  the 
delivery  was  the  essence  of  the  transaction,  and  that  appears  to 
have  been  a  simultaneous  act  in  effect,  if  not  in  fact 

The  real  object  and  intention  of  the  parties  was,  that  Mclntyre 
should  have  an  unincumbered  title  to  the  land,  so  far,  at  least,  as 
the  parties  interested  in  the  deed  of  trust  were  concerned,  and 
cannot  be  presumed  to  have  been  intended  to  relieve  Grissom's 
estate  in  it  from  the  incumbrance.  And  no  rule  is  better  settled  than 
that  where  a  person  having  an  estate  in  land  subject  to  incum- 
brances, pays  off  and  discharges  such  incumbrances  for  the  pro- 
tection of  his  estate,  that  equity  will,  for  his  protection,  substitute 
him  to  the  rights  of  the  incumbrancer,  although  he  take  a  release 
instead  of  an  assignment.  And  for  the  protection  of  a  bona  fide 
purchaser,  an  outstanding  lien  which  has  been  satisfied  will  be 
sustained  in  equity.  1  Powell  on  Mort  314-15;  2  J.  C.  R.  503; 
7  Dana  66. 
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Although  the  doctrine  of  tacking  has  been  denied  by  our  courts, 
it  has  been  decided,  that  where  a  mortgagee  was  compelled  for 
his  own  security  to  satisfy  a  prior  judgment,  which  was  a  lien  on 
the  property,  he  was  entitled  to  payment  of  the  judgment  as  well 
as  mortgage  out  of  the  fund.    4  J.  C.  R.  37. 

Deeds  of  trust  have  been  recognized,  by  our  courts  as  well  as 
those  of  England,  as  the  same  kind  of  security  as  mortgages,  and 
subject  to  the  same  rules.    1  Powell  on  Mort  13;  2  Howard  8%. 

The  position  assumed  by  defendants,  that  the  bank  has  a  legal 
estate  by  the  levy  of  execution  on  the  equity  of  redemption,  is 
not  tenable.  A  judgment  is  but  a  lien  at  best.  Before  levy  it  is 
a  general  lien  on  all  the  land  of  the  debtor;  after  levy  it  is  a  spe- 
cific lien  on  the  property  seized,  and  equity  has  jurisdiction  at  any 
time  to  settle  the  rights  of  persons  claiming  conflicting,  concur- 
rent or  successive  liens.  And  the  elder  incumbrancer  may  file  a 
bill  to  foreclose — or,  which  is  now  the  universal  practice,  to  pro- 
cure a  sale  of  the  incumbered  property,  and  an  appropriation  of 
the  fund;  and  will  do  so  although  the  parties  are  in  no  danger  of 
disturbance  or  injury.  The  purchaser  of  an  equity  of  redemp- 
tion can  at  any  time  file  a  bill  to  redeem,  and  if  he  be  also  an 
incumbrancer)  he  can  claim  the  benefit  of  such  incumbrance  in 
his  bill.  The  purchaser  of  an  equity  of  redemption  is  not  bound 
to  pay  the  debts  which  are  charged  on  the  land,  but  holds  his 
estate  in  the  land  subject  to  such  incumbrance,  and  would  be  lia- 
ble to  be  foreclosed,  but  would  only  be  compelled  to  render  up 
the  property  to  be  sold  for  the  benefit  of  the  incumbrancer. 

The  further  position  assumed,  that  Mclntyre  purchased  with 
full  knowledge  of  the  lien  of  the  bank,  is  not  sustained  by  the 
pleadings.  The  bill  admits  the  existence  of  the  judgment,  and 
that  it  constituted  a  lien  on  the  property,  but  does  not  admit  that 
it  was  known  by  Mclntyre.  And  such  inference  cannot  be 
drawn  from  any  fact  stated  in  the  bill.  A  judgment  is  a  lien  by 
positive  law,  and  is  not  affected  by  notice.  It  is  necessary  that 
purchasers  should  have  notice  of  judgments  to  affect  them  with 
the  consequences.  It  is  not  presumption  of  notice;  and  if  it 
Could  avail,  the  defendant  in  this  case  should  have  relied  on  it  in 
his  answer. 

It  is  true  that  a  sale  under  the  execution  would  only  vest  the 


OF  CHANCERY-  109 

Thoma*  G.  Mclntyre  v.  Agricultural  Bank  d  dL 

equity  of  redemption  in  the  purchaser;  but  the  consequences  are 
not  truly  stated  by  defendant's  counsel.  The  purchaser  of  the 
equity  of  redemption  would  have  been  entitled  to  possession,  and 
Mclntyre  would  have  been  left  to  his  bill  of  foreclosure,  in  which 
he  would  have  been  met  by  this  informal  release  of  Hooper,  to 
avoid  the  consequence  of  which  he  would  have  had  to  prove 
notice  of  all  the  material  allegations  of  his  present  bill.  The 
avoiding  this  unpleasant  and  critical  dilemma  is  sufficient  ground 
for  coming  into  court  before  a  sale  under  the  execution,  to  settle 
the  rights  of  incumbrancers,  and  to  have  a  conversion  of  the 
incumbered  property  into  money  for  the  purpose  of  distribution 
among  the  incumbrancers. 

The  objection  that  all  the  parties  in  interest  are  not  made  par- 
ties to  the  record,  is  not  sustained.  Although  there  were  other 
incumbrances  included  in  the  deed  of  trust,  it  does  not  appear  that 
those  incumbrances  are  still  in  existence;  and  until  it  so  appears, 
it  is  not  necessary  to  make  thejincumbrancers  parties.  But  even  if 
it  were  necessary,  who  has  an  interest  that  is  not  a  party? 

If  the  bank  desires  that  the  whole  trust  fund  shall  be  marshal- 
led, it  can  be  obtained  by  a  cross  bill;  certainly  the  complain- 
ant had  no  right  to  claim  such  advantage,  for  he  was  not  en- 
titled to  any  benefit  beyond  the  fund  involved  in  this  case.  But 
the  bank  has  an  interest  in  the  whole  trust  fund,  and  would  be  en- 
titled to  a  conversion  of  the  whole  into  money,  and  an  application 
of  the  surplus  to  the  judgment.  Mclntyre  has  no  such  right,  and 
should  not  have  made  those  interested  in  that  fund  parties. 

Manbeville  for  defendant. 

The  Chancellor. 

If  the  receipt  of  the  trustee  does  not  discharge  the  land  from  the 
trust,  I  should  then  consider  the  case  as  free  from  all  difficulty. 
The  interest  of  a  grantor  in  a  deed  of  trust  is  not  analagous  to  the 
interest  of  a  mortgagor,  and  is  not  the  subject  of  lien  or  execution 
at  law.  Here  was  an  absolute  conveyance  in  trust  for  the  payment 
of  debts.  It  bears  no  analogy  to  a  mortgage.  See  1  Pow.  on 
Mort.  p.  10,  note.  The  grantor  has  but  a  contingent \  reversionary 
interest  The  trustee  holds  the  land  in  trust,  first  for  the  payment 
Vol.  L— 10. 
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of  the  specified  debts,  and  secondly  for  the  benefit  of  the  grantor, 
if  any  thing  should  be  left  after  the  payment  of  the  debts.  See 
Denn  v.  Dodds,  1  Johns.  Cas.  160.  This  is  not  such  a  trust  interest 
in  the  grantor,  as  is  the  subject  of  levy  and  sale  at  common  law; 
a  judgment  at  law  is  not  a  lien  upon  a  mere  equitable  interest  in 
land.  1  John.  Ch.  Rep.  52;  17  Johns.  Rep.  350.  The  interest  of  the 
cestui  que  trust  in  real  estate  cannot  be  sold  on  an  execution  at 
law,  unless  where  the  trustee  holds  the  title  as  a  naked  simple 
trust,  and  the  whole  beneficial  interest  is  in  the  cestui  que  trust. 
Ontario  Bank  v.  Root,  3  Paige,  478 ;  Bogert  v.  Perry,  1  John.  Ch. 
Rep.  52;  17  John.  Rep.  350. 

It  may  be  well  questioned,  whether  the  writing  of  the  trustee, 
indorsed  on  the  deed  of  trust,  operated  to  release  the  legal  title  of 
the  trustee;  it  certainly  does  not  amount  to  a  technical  release,  not 
being  under  seal,  and  if  it  had  that  effect,  it  was  by  virtue  of  the 
receipt,  expressed  on  the  face  of  the  writing.  But  suppose  it  did, 
still  the  release  was  evidently  intended  for  the  benefit  of  Mcln tyre, 
the  money  being  paid  by  him,  and  he,  having  contracted  for  the 
interest  of  Grissom;  and  although  the  effect  of  it  was  to  vest  the 
legal  title  formally  in  Grissom,  yet  a  court  of  equity  looking  to  the 
true  intent  and  object  of  the  release,  will  regard  Grissom  as  the 
mere  instrument  or  conduit  through  whom  the  legal  title  was  to 
pass  from  the  trustee  to  Mclntyre. 

The  consideration  which  laid  the  land  open  to  the  execution 
of  the  bank  was  paid  by  the  complainant  in  good  faith,  with 
a  view  to  perfect  his  own  title,  and  to  permit  the  bank  to  seize 
upon  the  mistake  or  accident,  by  which  the  legal  title  was 
momentarily  vested  in  Grissom,  and  thus  appropriate  the  money 
paid  by  the  complainant  to  its  own  use,  would  be  a  perversion  of 
the  plainest  principles  of  justice.  It  is  obvious  that  the  payment 
by  Mclntyre  to  the  trustee,  and  his  receipt  and  release,  were  both 
done  and  intended  for  no  other  purpose  than  that  of  consumma- 
ting Mclntyre's  contract  of  purchase  from  Grissom;  and  although 
the  strict  legal  effect  of  the  [receipt  or  release  may  have  opera- 
ted to  clothe  Grissom  for  the  time  with  the  naked  legal  title,  yet 
this  was  not  such  an  interest  as  could  be  covered  by  the  judgment 
of  the  bank;  because  the  payment  of  the  money,  by  which  the 
legal  title  reverted  back  to  Grissom,'was  made  by  Mclntyre,  which 
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would,  upon  well  settled  principles  of  equity,  create  a  resulting 
trust  in  his  favor  to  that  title,  which  a  court  of  equity  would 
promptly  enforce.  A  court  of  equity  will  protect  the  equitable 
rights  of  third  persons  against  the  legal  lien  of  a  judgment,  and 
will  limit  such  lien  to  the  actual  interest  which  the  judgment 
debtor  has  in  the  estate.  Kiersted  v.  Avery,  4  Paige,  9.  In  the 
case  of  Hamilton  v.  Smith,  ,(2  Moll.  Rep.  482,)  it  was  held  that 
a  judgment  against  a  person  having  a  mere  equitable  title  to  land, 
does  not  bind  the  land  in  the  hands  of  a  third  person  subsequent- 
ly getting  the  legal  estate,  though  the  holder  of  the  judgment  was 
a  party  in  conveying  the  legal  estate. 

The  statute  of  this  state  subjecting  the  interest  of  a  cestui  que 
trust  in  lands  to  execution,  is  a  copy,  as  far  as  it  goes,  of  the 
statute  of  29  Char.  2,  which  has  uniformly  received  from  the 
English  courts  the  construction  I  have  laid  down. 

I  have  no  difficulty  in  declaring,  that  if  it  should  be  necessary 
to  the  protection  of  the  complainant,  against  the  judgment  of  the 
bank,  I  should  hold  the  legal  title  to  the  land  in  question  as  still 
remaining  in  the  trustee,  for  the  benefit  of  the  complainant  A 
court  of  chancery  will  keep  an  incumbrance  alive,  or  consider  it 
extinguished,  as  may  best  suit  the  purposes  of  justice,  and  the 
honest  intent  of  the  parties.  Star  v.  Ellis,  5  John.  Ch.  Rep.  393, 
and  the  authorities  there  cited.  I  am  accordingly  of  opinion  that 
the  demurrer  of  the  bank  must  be  disallowed,  and  an  answer  filed 
within  sixty  days. 


112  SUPERIOR  COURT 


Daniel  Williamson  v.  Raney  and  Girault 

A  man  who  buys  a  defective  title,  knowing  it  to  be  so,  moit  abide  the  consequences. 

If;  on  account  of  a  contract  between  A  and  B,  A  gives  his  note  to  C,  who  is  a  creditor 
of  B,  A  cannot  be  relieved  from  his  note  because  of  a  fraud  committed  by  B,  in  his 
conduct  with  A. 

Where  a  party  buys  land  and  takes  no  covenants  for  title,  and  there  is  no  fraud,  he  has 
no  relief  at  law  or  in  equity,  even  on  total  failure  of  title. 

It  is  a  well  settled  rule,  that  a  party  who  has  bought  land  and  been  let  into  possession, 
and  who  seeks  to  enjoin  the  payment  of  the  purchase  money  on  the  ground  of  fraud 
or  failure  of  title,  must  pray  a  rescission  of  the  contract,  for  the  very  striking  reason 
that  he  will  not  be  permitted  to  both  withhold  the  purchase  money  and  at  the  same 
time  keep  and  enjoy  the  land.  The  only  prayer  in  this  bill  is  for  an  injunction.  No 
relief  can  therefore  be  given  under  it,  and  the  bill  must  be  dismissed 

In  the  year  1835,  the  trustees  of  the  sixteenth  section  of  school 
lands'  for  the  county  of  Tallahatchie,  advertised  and  sold  one- 
eighth  of  the  same  to  James  A.  Girault.  Girault  laid  the  land 
out  in  town  lots,  and  formed  a  town  now  called  Tuscahtma.  Gi- 
rault then  made  the  following  agreement  with  the  parties  therein : 

"Article  of  agreement  and  understanding  by  and  between  James 
A.  Girault,  president  of  the  Tuscahoma  company,  and  William  D. 
Mills  and  William  Raney: — Whereas  the  said  Mills  and  Raney 
have  this  day  purchased  from  said  Tuscahoma  company  four  lots 
of  land  in  the  town  of  Tuscahoma,  known  as  Nos,  1,  2,  3  and  4, 
in  square  12,  and  have  agreed,  and  do  by  these  presents  agree,  to 
build  a  two  story  tavern  house,  and  finish  it  complete,  upon  said 
lot  No.  1;  and  the  said  James  A.  Girault,  as  president  aforesaid, 
doth  hereby  bind  himself  that  he  will  indorse  a  credit  of  sixty-six 
dollars  upon  each  of  the  three  notes  which  said  Raney  and  Mills 
have  executed  to  said  Girault,  making,  in  the  whole,  the  sum  of 
two  hundred  dollars.  Said  credits  are  to  be  immediately  made 
upon  the  completion  of  said  tavern  house.    In  witness  whereof 
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the  said  James  A.  Girault  has  hereunto  set  his  hand  and  seal,  the 
16th  day  of  January,  1835. 

James  A.  Girault.  [Seal]" 

Mills  and  Raney  commenced  the  erection  of  a  hotel  and  other 
buildings  on  die  lot,  but,  before  they  were  completed,  Mills  died. 
Raney,  the  surviving  partner,  sold  the  said  lots  and  unfinished 
buildings  at  auction,  and  the  same  were  bought  by  a  company,  to 
wit:  Augustus  S.  Campbell,  Benjamin  C.  Adams,  Minor  G.  Shu- 
marie,  Walter  Hickey,  and  William  Raney.  On  the  28th  day  of 
December,  1835,  this  company  sold  the  property  to  David  Wil- 
liamson, the  complainant  in  this  bill,  whereupon  the  latter  execu- 
ted his  two  notes  to  said  Raney,  one  of  said  company,  in  place  of 
the  said  company — the  first  note  for  $2,000,  the  next  for  $100,  the 
latter  due  April  1st,  1836,  the  former  April  12,  1838.  Complain- 
ant, Williamson,  also  agreed  to  pay  the  notes  held  by  Girault 
against  Mills  and  Raney,  upon  the  said  Girault1  s  making  a  good 
legal  title  to  said  lots.  Williamson  entered  upon  the  property  and 
went  on  to  make  improvements.  In  the  year  1838  Raney  sued 
Williamson  on  the  two  notes  to  him,  and  obtained  judgments* 
The  bill  charges  that  neither  Girault  nor  Raney  have  made  him  a 
title;  that  they  never  had  any  title  themselves,  and  can  make  none 
to  him;  that  the  sale  by  the  trustees  of  the  sixteenth  section  was 
illegal  and  conveyed  no  title  to  Girault,  and  prays  an  injunction 
to  enjoin  the  collection  of  Raney*s  judgments  against  Williamson, 
die  complainant. 

Raney,  in  his  answer,  admits  the  allegations  of  the  bill,  and 
says  that  when  he,  as  surviving  partner  of  Raney  and  Mills,  sold 
said  lots,  they  were  bought  by  the  company  as  stated  by  com- 
plainant, for  the  sum  of  $2,000,  on  a  credit  of  twelve  months;  but 
before  said  company  executed  their  notes  for  the  purchase  money, 
Raney  took  an  equal  interest  in  the  purchase.  When  they  sold  to 
Williamson,  Raney  took  Williamson's  notes  in  place  of  the  notes 
of  said  company,  and  cancelled  the  latter.  He  also  states  that 
Williamson  was  to  look  to  Girault  for  his  title  to  the  property,  and 
was  fully  apprised  of  all  these  facts.  When  Williamson  took  pos- 
session of  the  property,  be  executed  to  Raney,  and  each  member 

10# 
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of  said  company,  a  note  for  one  hundred  dollars  for  the  improve- 
ments they  had  made,  since  when  he  has  had  undisturbed  posses- 
sion of  the  property. 

Girault  admits  the  allegations  of  the  bill,  except  that  he  says  he 
has  always  been  ready  to  make  title  to  the  lots,  whenever  the  pur- 
chase money  was  paid.  The  depositions  in  the  case  sustain  the 
same  points,  and  do  not  vary  the  facts. 

McKennon  and  Blocker  for  complainant 

Marsh  and  Ayres  for  defendants. 

The  Chancellor. 

The  complainant's  bill  should  be  dismissed,  for  the  following 
reasons: 

First  Because  it  appears  that  Williamson  purchased  with  full 
knowledge  of  the  character  of  the  title  he  was  to  get  A  man 
who  buys  a  defective  title,  knowing  it  to  be  so,  must  abide  the 
consequences. '  1  John.  Ch.  R.  213;  2  ibid.  336. 

Second.  Williamson  purchased  from  a  company ,  not  from  Ra- 
ney,  and  gave  his  note  to  Raney  in  lieu  of  the  company's  note, 
which  Raney  held.  This  precludes  any  defence  against  the  note 
to  Raney.  Ifj  on  account  of  a  contract  between  A  and  B,  A  gives 
his  note  to  C,  who  is  a  creditor  of  B,  A  cannot  be  relieved  from 
his  note  because  of  a  fraud  committed  by  Bin  his  contract  with  A. 
Hard.  R.  491;  1  Bibb's  R.  175. 

Third.  According  to  the  complainant's  own  showing,  he  agreed 
to  take  the  title  from  Girault,  and  of  course  cannot  look  to  Raney, 
nor  delay  him  in  the  payment  of  his  money.  Maynard  proves 
this  clearly.    3  Mon.  380. 

Fourth.  The  complainant  has  no  right  to  demand  title  from 
Girault  until  he  pays  him  the  purchase  money  which  he  agreed 
to  pay. 

Fifth.  Where  a  party  buys  land  and  takes  no  covenants  for 
title,  and  there  is  no  fraud,  he  has  no  relief  at  law  or  in  equity, 
even  on  total  failure  of  title.  There  is  no  pretext  that  there  was 
any  fraud  in  this  case.    2  John,  Ch,  R. 

Sixth.  No  relief  whatever  can  be  given  under  this  bill.    The 
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only  prayer  in  it,  either  general  cr  special,  is  for  an  injunction. 
It  is  a  well  settled  rule,  that  a  party  who  has  bought  land  and 
ben  let  into  possession,  and  who  seeks  to  enjoin  the  payment  of 
the  purchase  money,  on  the  ground  of  fraud  or  failure  of  title, 
most  pray  a  rescission  of  the  contract,  for  therery  striking  reason 
that  he  will  not  be  permitted  to  both  withhold  the  purchase  money 
and  at  the  same  time  keep  and  enjoy  the  land.  Markham  v.  Todd 
eta/.  2  J.  J.  Marshall,  367. 

The  bill  of  complaint  must  be  dismissed  at  the  cost  of  the  com- 
plainant. 
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After  the  holder  of  a  promissory  note  has  fixed  en  accommodation  indoraer  with 
notice,  and  proceeded  against  him  to  judgment,  he  becomes  a  principal,  and  knot 
entitled  to  the  aid  of  a  court  of  equity  aa  a  surety. 

Where  two  judgments  were  obtained  on  the  same  note,  the  one  against  the  maker  and 
the  other  against  the  indorser,  and  the  execution  against  the  maker  was  levied  on 
slaves,  and  indorsed  in  the  following  words,  "Received  $16,334  67,  in  the  notes  of 
the  Citixens*  Bank  of  Madison  county,  which  is  ready  if  the  plaintiff  will  take  it. 
a  M.  Floumoy,  Sheriff;"— held  by  the  court,  that  this  was  not  a  satisfaction  of  the 
execution,  and  that  the  plaintiff  might  prosecute  his  judgment  against  the  indor- 
ser, and  make  the  money  out  of  him. 

A  levy  is  a  prima  facie  satisfaction  of  an  execution;  but  if  the  levy  afterwards  proves 
to  be  insufficient,  this  presumptive  evidence  fails. 

Where  two  judgments  are  obtained  against  different  parties,  on  the  same  liability,  a 
levy  on  the  property  of  one  defendant  docs  not  dischargo  the  judgment  against  the 
other.  Nothing  hut  an  actual  satisfaction  of  one  of  the  judgments  will  discharge 
the  other;  and  even  in  that  case  the  plaintiff  may  have  execution  for  costs  against 
the  latter. 

On  the  22d  of  January,  1835,  A.  G.  McNutt  became  the 
accommodation  indorser  of  James  C.  Mitchell,  on  a  promissory 
note  given  by  him  to  Pinckard  and  Arnold,  for  the  sum  of  thir- 
teen thousand  and  thirtynhree  dollars,  Mitchell  having  bought 
slaves  of  Pinckard  and  Arnold  to  that  amount.  This  note  was 
transferred  to  Wilcox  and  Fearne,  and  they  brought  suit  on  the 
same  against  McNutt  alone.  On  the  12th  day  of  April,  1836, 
Mitchell,  the  maker  of  the  note,  confessed  judgment  on  the  same, 
and  an  execution  issued  on  said  judgment,  and  was  levied  on 
twenty-five  slaves,  the  property  of  Mitchell.  Mitchell  executed  a 
forthcoming  bond,  according  to  the  statute,  which  was  returned 
forfeited,  and  an  execution  issued  thereon  upon  the  10th  of  Janu- 
ary, 1837,  which  was  enjoined.  This  injunction  was  dissolved, 
and  on  the  3d  of  April,  1838,  a  third  execution  issued,  which 
was  levied  on  twenty-one  slaves  of  Mitchell,  which  were  not  sold 
for  want  of  bidders.  A  venditioni  exponas  then  issued,  com- 
manding said  slaves  to  be  sold,  which  was  returned  by  the  sheriff 
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with  the  following  indorsement  "Received  $16,334  in  the  notes 
of  the  Citizens'  Bank  of  Madison  County,  which  I  am  ready  to 
pay  over,  if  the  plaintiffs  will  take  it" 

On  the  11th  day  of  April,  1836,  judgment  was  rendered 
against  McNutt  on  said  note.  Upon  this  judgment  execution 
issued,  and  a  forthcoming  bond  was  executed,  which  was  returned 
forfeited  on  the  25th  of  April,  1837.  In  May,  1837,  McNutt  sued 
out  a  writ  of  error  coram  nobis,  in  the  circuit  court  of  Warren 
county,  which  was  decided  against  him,  and  from  which  decision 
he  took  an  appeal  to  the  High  Court  of  Errors  and  Appeals. 
This  court  affirmed  the  judgment  of  the  court  below,  and  on  the 
11th  of  April,  1839,  execution  issued  against  McNutt  and  his 
sureties  in  the  appeal  bond.  On  the  19th  of  April,  1839,  McNutt 
filed  his  bill  in  chancery,  charging  that  the  slaves  levied  on  under 
the  execution  against  Mitchell,  were  sufficient  to  pay  the  debt, 
and  that  the  said  levy  was  a  satisfaction  of  both  judgments.  The 
bill  prayed  for  an  injunction,  restraining  the  sheriff  from  selling 
his  property  under  the  execution  against  him,  which  waa  granted 
by  W.  L.  Sharkey,  Chief  Justice  of  the  High  Court  of  Errors 
and  Appeals.  At  the  December  term,  1839,  the  cause  came  on 
^  for  hearing  on  bill  and  answer. 

Anderson  and  Brian  for  complainant 

G.  S.  and  J.  S.  Yerger  for  defendants. 

The  Chancellor. 

There  are  two  judgments  at  law  on  the  same  note;  one  against 
Mitchell,  and  the  other  against  the  complainant,  as  his  indorsee 
McNutt  enjoined  the  judgment  against  him,  alleging  that  a  levy 
had  been  made  upon  the  property  of  Mitchell,  who  gave  a  forth- 
coming bond,  which  was  forfeited,  and  that  a  new  execution 
issued  thereon,  which  was  levied  on  twenty  one  negroes  that 
were  unincumbered,  and  sufficient  to  pay  and  satisfy  the  debt 

The  answer  of  one  of  the  defendants  (Wilcox)  admits  the 
note,  judgments,  executions,  levies,  dec.,  and  states  that  he  does 
not  know  any  thing  about  the  title  to  the  negroes,  nor  whether 
they  were  sufficient  to  pay  the  debt  or  not    The  sheriff  returned, 
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"Received  $16,334  in  the  notes  of  the  Citizens'  Bank  of  Madison 
County,  ready  to  be  paid  if  the  plaintiff  would  take  them." 

The  defendants  insist  that  the  levy  on  Mitchell's  property  is  not 
a  satisfaction,  and  that  nothing  but  an  actual  satisfaction  of  the 
debt  itself  can  discharge  McNutt,  and  then  not  as  to  the  damages 
on  the  affirmance;  that  they  have  a  right  to  pursue  both  judg- 
ments until  there  is  a  final  satisfaction  of  the  one  or  the  other; 
that  McNutt  became  a  principal  by  reason  of  the  judgment 
against  him. 

In  case  of  Lennox  v.  Prout,  3  Wheaton,  525,  the  Supreme 
Court  of  the  United  States  decided,  that  after  the  holder  of  a  note 
had  fixed  an  accommodation  indorser  with  notice,  and  proceeded 
against  him  to  judgment,  he  became  a  principal,  and  was  not 
entitled  to  the  aid  of  a  court  of  equity  as  a  surety. 

The  only  question  then,  in  this  case  is,  whether  the  levy  upon 
Mitchell's  property,  and  the  steps  in  connection  with  it,  amount  to 
a  satisfaction  of  the  debt  against  Mitchell ;  if  so,  it  amounts  to  a 
satisfaction  of  the  judgment  against  McNutt  The  general  rule, 
that  a  levy  is  a  prima  facie  satisfaction  of  the  execution  as  between 
the  immediate  parties  to  it,  is  recognized  by  all  the  books,  and 
seems  to  be  admitted  by  the  defendants  in  this  case.  But  it  is 
only  presumptive  evidence  as  between  the  immediate  parties 
themselves,  and  if  the  levy  afterwards  proves  insufficient,  that 
presumption  fails.  I  can  find  no  case,  where  upon  separate  judg- 
ments rendered  against  two  or  more  persons  upon  the  same  lia- 
bility, it  has  been  held  that  a  levy  upon  the  property  of  one, 
would  amount  to  a  discharge  of  the  judgment  against  the  others. 
On  the  contrary,  it  has  been  distinctly  held,  that  nothing  but  an 
actual  satisfaction  in  the  one,  would  operate  a  discharge  in  the 
others. 

In  the  case  of  Dikes  v.  Mercer,  quoted  in  2  Ld.  Raymond  from 
2  Showers,  where  there  was  a  judgment  against  one  of  the  several 
obligors,  a  fieri  facias  and  seizure  of  property  to  the  value  returned, 
but  not  sold,  nor  the  money  paid,  this  was  pleaded  to  an  action 
brought  against  the  other  obligor,  and  it  was  held  that  it  was  no 
bar  to  the  action,  and  that  nothing  but  actual  satisfaction  would 
discharge  the  second  obligor. 

I  fully  approve  of  its  reasoning  and  recognize  the  principle  erf 
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that  case.  It  remains  then  to  be  seen  whether  the  pleadings  and 
exhibits  in  this  case  show  an  actual  satisfaction  of  the  judgment 
or  execution  against  Mitchell,  and  upon  this  feature  of  the  case  I 
confess  I  have  had  some  difficulty  in  arriving  at  a  satisfactory 
conclusion.  The  venditioni  exponas,  a  copy  of  which  is  made 
an  exhibit  in  the  answer,  leaves  it  extremely  doubtful  as  to  what 
action  was  had  under  that  process.  There  is  nothing  on  it,  nor 
any  return  by  which  it  appears  whether  the  property  mentioned 
in  it  was  sold  or  not;  there  is  the  simple  indorsement  that  he 
"received  $16,334  in  the  notes  of  the  Citizen's  Bank  of  Madison 
county,  which  he  is  ready  to  pay  over,  if  the  plaintiff  will  take  it," 
without  stating  from  whom  the  notes  were  received,  whether  in 
satisfaction  by  sale  of  the  property,  or  in  any  other  way.  Bank 
notes  of  the  Citizen's  Bank  of  Madison  county  may  have  been 
intended,  but  this  is  an  intendment  which  the  court  cannot  make; 
the  sentence  being  in  itself  intelligible,  plain  and  unambiguous, 
without  such  intendment.  Suppose  then  these  notes  were  received 
in  satis/action  of  the  judgment,  which  however  does  not  appear, 
would  they  amount  to  a  legal  satisfaction?  In  the  case  of  the 
Bank  of  Orange  County  v.  Wakeman,  in  1  Cow.  46,  where  the 
sheriff  took  the  defendant's  negotiable  promissory  note,  gave  a 
receipt  in  full,  and  returned  the  execution  satisfied,  the  court  held 
that  the  sheriff  having  acted  without  any  legal  authority,  the 
plaintiff  was  not  bound  by  the  proceedings,  and  that  it  could  not 
for  that  reason  operate  as  satisfaction, — placing  the  decision  ex- 
pressly  upon  the  ground  that  such  a  course  on  the  part  of  the 
sheriff  was  not  within  the  regular  and  legal  course  of  his  duty. 
This  case  is,  I  apprehend,  decisive  in  the  present  motion.  Even 
if  the  judgment  against  Mitchell  had  been  actually  satisfied,  it 
would  constitute  no  ground  for  enjoining  the  judgment  against 
McNutt,  so  far  I  mean  as  the  costs  and  damages  in  the  suit  against 
him  are  concerned. 
The  injunction  must  be  dissolved,  but  without  damages. 
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A  party  who  comet  into  a  court  of  chancery  to  rescind  a  contract,  upon  the  ground  of 
the  defendant'!  inability  to  comply  with  hia  part  of  the  contract,  mutt  put  hit  adver- 
aary  in  the  wrong.  In  other  word*,  the  complainant  mutt  thow  that  he  hat  him- 
eelf  done  and  performed,  on  hit  part,  whatever,  by  the  term*  of  the  contract,  he  it 
required  to  do,  in  order  to  authorise  him  to  demand  a  compliance  at  the  hands  of  the 
defendant 

Complainant  purchased  land  of  respondent,  and  the  latter  gave  the  former  a  bond  for 
title  when  the  purchase  money  should  be  paid,  Before  all  of  the  purchase  money 
was  paid,  complainant  ascertained  that  respondent  had  no  title,  or  a  defective  title. 
Without  offering  to  pay  the  balance  of  the  purchase  money,  or  demanding  a  title, 
complainant  filed  a  bill  to  enjoin  the  collection  of  the  balance  of  the  purchase  money: 
Held  by  the  court,  that  the  allegations  of  the  bill  ware  not  aufficient  to  warrant  an 
injunction.  If  the  complainant  had  made  a  tender  of  the  purchase  money  and  de- 
manded hit  deed,  and  the  defendant  had  refused  or  was  unable  to  convey  a  good 
title,  the  court  would  enjoin  the  collection  of  the  purchase  money  until  the  suffi- 
ciency of  the  defendants  title  could  be  investigated,  and  grant  relief  accordingly. 

The  bill  in  substance  charges  that  the  complainant  purchased 
of  respondent  two  hundred  and  fifty  acres  of  land,  part  of  section 
sixteen,  township  five,  range  three,  west,  for  three  thousand  dol- 
lars, of  which  four  hundred  dollars  were  paid  in  hand,  and  made 
his  notes  to  respondent  for  the  residue,  to  wit:  one  for  six  hundred 
dollars,  due  25th  December,  1837;  one  for  a  thousand  dollars,  due 
25th  December,  1838;  and  one  for  a  thousand  dollars,  due  25th 
December,  1839;  and  that  respondent  made  his  bond  for  good  and 
sufficient  title  thereto,  so  soon  as  the  entire  and  full  amount  of 
the  purchase  money  should  be  paid,  which  contract  is  evidenced 
by  respondent's  bond  for  title,  filed  and  marked  A;  part  of  the  bill 
charges  the  payment  of  the  note  of  six  hundred  dollars,  and  the 
payment  of  four  hundred  and  thirty-nine  dollars  on  the  note  of  a 
thousand  dollars  due  25th  December,  1838,  and  charges  that  suit 
is  instituted  for  the  recovery  of  the  residue  of  said  note. 

The  bill  further  charges  that  said  two  hundred  and  fifty  acres 
of  land,  mentioned  in  said  bond,  is  part  of  section  sixteen,  which 
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is  one  of  three  sections  of  land  located  for  Beckey  Locklier,  No. 
685,  Secaly  District  of  the  Chickasaw  tribe,  as  her  reserve  under 
the  treaty;  that  said  Beckey  Locklier  died,  and  one  Eli  Locklier, 
«  negro,  who  called  and  represented  himself  as  husband  of  said 
Beckey,  executed  his  deed,  purporting  to  convey  said  section,  to- 
gether with  sections  21  and  22,  of  which  said  two  hundred  and 
fifty  acres  are  part,  to  Wilson  T.  Caruthers  and  Richard  Bolton, 
by  deed  dated  27th  May,  1836,  of  which  a  copy  is  filed  and  mark- 
ed B;  and  that  said  Caruthers  and  Bolton  conveyed  said  section 
sixteen  to  David  Hubbard,  in  June,  1836,  by  deed  with  special 
warranty,  a  copy  of  which  is  filed  and  marked  C;  and  that  said 
Hubbard  conveyed  said  land  to  Jno.  Delafield  and  others,  trustees 
of  the  New  York  and  Mississippi  Land  Company,  by  deed  of  date 
3d  January,  1837 — a  copy  of  said  deed  is  filed  and  marked  D. 

The  bill  further  charges  that  said  respondent  represented  that 
he  had  good  right  and  title  to  said  land;  was  fully  authorized  to 
sell  the  same,  and  make  title  thereto;  and,  since  the  purchase,  com- 
plainant charges  that  he  has  discovered  that  said  Delafield  and 
others  have  not  conveyed  to  respondent,  and  that  he  pretends  to 
hold  their  title  bond,  which  is  not  of  record;  and  that  respondent 
has  not  paid  for  the  lands. 

Complainant  further  charges  that  said  Beckey  Locklier,  at  the 
time  of  her  death,  left  five  children,  three  by  said  Locklier  and 
two  by  her  former  husband,  an  Indian  of  said  tribe,  living  at  her 
death,  and  that  said  children  had  gone  west  of  the  Mississippi 
river  with  the  tribe,  and  that  at  the  death  of  said  Beckey  Locklier 
said  lands  descended,  under  the  6th  article  of  the  treaty  of  Dan- 
cing Babbit  creek,  to  the  husband  and  children  of  said  Beckey, 
and  the  survivor,  in  case  the  husband  was  an  Indian;  and,  by  the 
7th  article  of  the  treaty,  if  the  husband  was  a  white  man,  abso- 
lutely in  the  children;  and  in  case  the  husband  was  a  negro,  no 
title  vested  in  him;  that  the  deed  from  said  Locklier  communica- 
ted no  title  to  the  grantors  aforesaid,  and  that  said  respondent's 
title  bond  is  worthless,  &c.  There  is  also  an  indistinct  charge  of 
insolvency  in  the  bill. 

Respondent,  in  his  answer,  admits  that  complainant  bought  said 
land  in  the  bill  for  the  price  and  upon  the  terms  mentioned  in  the 
bill,  and  refers  to  his  title  bond  to  complainant  as  containing  the 
Vol.  1—11 
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precise  terms  of  the  sale;  admits  the  payments  made  in  the  bill, 
the  bringing  the  suit,  <fcc;  and  from  which  it  appears  that  the 
complainant  has  no  right  to  ask  and  demand  title  till  the  consid- 
eration money  is  paid;  and  that  there  are  sixteen  or  seventeen 
hundred  dollars  yet  remaining  unpaid;  that,  immediately  after 
said  contract,  complainant  entered  upon  the  land,  and  has  and  still 
does  enjoy  the  same;  that  there  were  seventy-five  or  eighty  acres 
of  improved  land  upon  said  tract,  worth  five  dollars  per  acre;  that 
said  tract  is  part  of  section  sixteen,  and  that  it  was  located  for  said 
Beckey  as  part  of  her  reserve;  that  said  Eli  Locklier  made  the 
deed  to  Caruthers  and  Bolton,  marked  B  in  the  bill;  that  said  Eli 
was  the  husband  of  Beckey,  according  to  the  usages  of  said  tribe; 
admits  said  Beckey  died  before  making  said  deed,  leaving  said  Eli 
and  five  children  living,  two  or  three  of  whom  she  had  by  her 
former  husband,  a  native  Chickasaw,  and  who  were  provided  for 
as  orphans  under  said  treaty,  and  two  or  three  by  said  Locklier; 
all  of  said  children  have  gone  west  with  the  tribe;  does  not  admit 
said  Locklier  to  be  a  negro,  but  was  a  white  man,  resident  in  the 
nation  at  the  time  of  making  the  treaty,  and  who  had  long  before 
been  married  to  said  Beckey;  in  fact,  respondent  had  either  been 
born  in  said  nation,  or  had  lived  so  long  in  said  nation  as  to  be 
adopted  as  one  of  the  tribe,  as  he  is  advised;  that  said  Eli  was 
treated  both  by  the  agent  and  chiefs  of  the  tribe  as  a  white  man, 
in  their  official  capacities,  as  will  appear  by  their  certificate  upon 
exhibit  B  in  the  bill,  and  entitled  to  said  land  under  the  treaty; 
and  insists  that  the  same  cannot  now  be  questioned,  being  already 
adjudicated  by  the  proper  authority  under  the  treaty;  admits  the 
conveyance  from  Bolton  and  Caruthers  to  Hubbard,  exhibit  C  in 
the  bill;  also  admits  that  Hubbard  conveyed  to  Delafield  and  oth- 
ers, trustees,  <fcc.  exhibit  D  in  the  bill,  and  from  whom  respondent 
purchased  and  took  title  bond,  exhibit  No.  1  in  the  answer,  and 
which  forms  part  of  respondent's  title,  and  from  which  it  appears 
that  respondent  is  entitled  to  a  title  on  payment  of  the  purchase 
money.  The  power  of  attorney  from  said  trustees  to  Hubbard 
and  Bolton  is  filed,  exhibit  No.  2,  and  authorizes  the  sale;  that 
$3,200  was  the  money  agreed  to  be  given  for  the  section  to  said 
company,  $600  of  which  paid  down  and  respondent's  notes  for  the 
residue— one  for  $200,  and  two  for  $1200  each— which  are  un- 
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paid.  Respondent  says  he  told  complainant  that  he  held  the  title 
bond  of  said  company  for  said  section,  and  that  he  owed  the  com- 
pany therefor  $2,600,  and  that  no  title  to  said  land  could  be  had 
till  the  money  was  paid;  and  that  respondent's  object  in  selling 
said  land,  in  part,  was  to  get  money  to  pay  the  same;  and  that 
complainant  purchased  with  full  knowledge  of  those  facts; .  denies 
making  any  other  representation  on  the  subject;  he  denies  insol- 
vency, present  or  prospective;  that  Eli  Locklier  is  still  alive,  and 
lives  with  the  tribe  west  of  the  river;  insists  that  he  will  be  able 
to  make  title  so  soon  as  complainant  shall  entitle  himself  to  it 

J.  W.  Chalmers  for  complainant 

The  questions  arising  upon  this  bill  and  answer  are  two. 

1st.  Did  the  deed  of  Eli  Locklier  communicate  any  title?  and 
if  it  did— then 

2nd.  Is  defendant  in  such  a  situation  as  to  authorize  the  collec- 
tion of  the  money  due  for  the  land? 

Upon  the  first  point  plaintiff  contends  that  by  the  7th  article  of 
the  treaty,  the  husband  of  Beckey  Locklier,  Eli,  being  a  white  man, 
at  her  death  the  lands  reserved  to  her  by  said  treaty  descended 
and  vested  in  her  five  children,  and  that  by  law;  and  so  far  from  the 
action  of  the  commissioners  and  agents  at  Pontetoc  being  fixed  and 
conclusive,  that  when  so  vested  by  operation  of  law,  they  were  ex- 
cluded or  concluded  from  the  exercise  of  any  authority  over  it 
u  They  had  no  jurisdiction?  and  all  their  acts  in  the  premises 
were  not  only  voidable,  but  absolutely  void.  The  distinction  be- 
tween this  and  the  case  of  Anderson  and  Orne  v.  Lewis  and  Niks, 
so  elaborately  argued  at  this  term,  is  simple  and  striking:  In  that 
case  the  located  Indian  sold  her  land,  and  it  was  approved;  in  this 
case  the  located  Indian  died,  and  her  land  vested  by  operation  qf 
law  in  her  children;  they  never  sold,  and  were  approved.  But 
a  white  man  sold  their  lands  vested  in  them  by  treaty,  and  this 
act  was  approved.  Had  the  commissioners  power  to  approve  of 
sales  of  Indian  lands  made  by  white  men?  If  they  had  in  ode, 
they  had  in  all  cases,  to  the  extent  of  parcelling  out  the  country  to 
die  whites,  to  the  entire  exclusion  of  the  Indians,  to  whom  it 
belonged,  and  whose  sales  alone  they  were  authorized  to  approve. 
Take  it  for  granted,  that  the  act  of  the  commissioners  is  final  and 
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conclusive  in  the  sense  contended  for  to-day,  which  is  confined  to 
the  jurisdiction  given  under  the  treaty;  it  is  not  less  void  if  they 
go  beyond  their  powers.    See  Treaty,  Art  7,  p.  8. 

If  I  am  correct  in  the  foregoing,  there  is  an  end  of  this  case,  and 
defendant  has  no  pretence  for  enforcing  the  collection  of  the  pur- 
chase money  for  the  lands;  but  if  in  this  I  am  in  error,  let  us  see 
if  defendant  is, 

2nd.  In  a  situation  to  enforce  the  payment,  which  question 
presents  two  aspects,  whether  the  said  Hubbard  and  Bolton,  who 
made  the  title  bond,  exhibit  1,  to  defendant,  had  authority  from 
the  owners  of  the  land ;  and  if  so,  whether  said  bond  alone  is  suf- 
ficient to  authorize  defendant  to  enforce  payment  before  he  obtains 
title  himself. 

On  the  first  point  here  presented,  your  Honor  will  observe  that 
David  Hubbard  by  deed,  exhibit  D  of  bill,  conveys  said  land  to 
defendant  and  others,  "  TYustees  of  the  New  York  and  Missis- 
sippi Land  Company,"  and  that  said  Hubbard  and  Bolton,  who 
made  Sherman's  bond,  exhibit  1  of  the  answer,  do  so,  by  virtue 
of  exhibit  2  of  the  answer,  which  upon  inspection  will  be  found 
to  be  a  power  of  attorney  to  sell  and  convey  the  lands  of  the  parties 
and  their  wives,  tlottr  lands?  in  Mississippi,  Tennessee,  and  Ala- 
bama, without  mentioning  or  alluding  to  the  lands  held  by  them 
as  trustees  of  "the  New  York  and  Mississippi  Land  Company? 
to  whom  said  lands  belonged;  nor  is  there  any  thing  in  the  paper 
to  induce  the  court  so  to  think,  even  while  it  is  manifest  from  the 
power,  that  other  lands  were  intended.  But  if  your  honor  shall 
be  of  opinion  that  said  power  of  attorney  did  authorize  Hubbard 
and  Bolton  to  sell  said  land  and  execute  the  title  bond  to  Sherman, 
the  complainant  still  calls  on  said  defendant  to  show  his  title — 
make  it  manifest  to  the  court  that  he  can  comply  with  his  part  of 
the  contract,  before  he  enforces  compliance  on  the  part  of  the  com- 
plainant Has  he  done  so?  He  has  not;  but  the  exhibits  and  the 
answer  of  defendant  show  that  he  not  only  has  no  title,  but  that 
title  is  in  the  children  of  Beckey  Locklier,  over  whose  rights  this 
court  can  exercise  no  power,  and  upon  whom  defendant  has  no 
claims  for  title. 

This  court  will  never  enforce  contracts  specifically,  unless  both 
parties  do  what  they  agreed  to  do.    Is  not  the  principle  involved 
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in  this  case  the  same?  for  although  this  is  not  a  case  for  a  specific 
performance,  yet  the  court  is  asked  to  dissolve  this  injunction,  that 
the  defendant  may  make  the  purchase  money  for  land  to  which  he 
has  not  only  no  title,  hut  can  never  acquire  one  by  any  act  on  his 
part,  or  with  the  aid  of  this  court.  If  defendant  had  contracted  for 
title  with  the  owner,  or  if  Hubbard  and  Bolton,  or  the  New  York 
and  Mississippi  Land  Company,  were  the  owners,  then  the  case 
would  fall  within  the  principle  of  mutual  independent  covenants, 
and  the  payment  of  the  purchase  money  being  a  condition  prece- 
dent, its  payment  must  be  made  or  tendered  before  a  title  could 
be  required — because  that  would  be  but  enforcing  the  contract  of  the 
parties,  a  contract  which  defendant  had  a  right  to  make  by  virtue 
of  his  contract  with  the  owners  of  the  land,  upon  compliance  with 
which,  the  court  could  compel  them  to  make  him  a  title.  But  in 
this  case  defendant  has  no  pretence  of  title, — has  sold  a  pretended 
title — and  no  aid  of  this  court  or  act  of  his  own  can  place  him  in 
a  position  to  comply  with  his  contract  with  complainant  Is  it 
not  manifest  then,  that  by  dissolving  the  injunction,  this  court 
places  complainant  in  a  position  where  it  is  impossible  for  it  to  re- 
lieve him?  This  is  inequitable,  and  enables  defendant  to  defraud 
complainant  For  although  in  answer  to  the  bill,  defendant  says 
complainant  knew  the  state  of  the  title,  this  only  means  the  paper 
title  of  defendant;,  which  both  parties  knew  and  doubtless  consid- 
ered sufficient  for  the  contract  But  the  defect  chiefly  relied  upon 
is  the  descent  of  the  land  toBeckey  Lockliefs  children.  Of  this 
complainant  was  ignorant,  and  of  this  he  complains,  and  it  is  not 
cured  by  his  knowledge  of  defendant's  paper  title,  in  which  both 
parties  had  confidence,  and  upon  the  strength  of  which  defendant 
assured  and  complainant  believed  title  could  be  made.  But  until ' 
the  title  is  cleared  of  the  right  by  descent  of  the  heirs  of  Beckey 
Locklier,  this  injunction  should  not  be  dissolved.  See  6  Call 
Rep.  368;  6  Pet.  389;  4  Munf.  342;  3  Leigh  161;  3  Munf.  168; 
1  Eq.  Dig.  134,  and  cases  cited. 

Totten  and  Greer  for  respondent. 

From  the  bill  and  answer  it  is  apparent  that  there  is  no  ground 
in  favor  of  the  bill  to  support  the  jurisdiction  of  the  court,  but  is 
a  case  in  which  complainant  has  given  his  notes  and  has  taken 
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the  respondent's  bond  for  title;  and  if  he  is  not  able  to  make  title, 
is  able  to  answer  in  damages  for  failure.  There  is  no  fraud 
alleged  or  admitted. 

As  it  respects  the  title  to  said  land,  it  is  needless  to  discuss  the 
question,  as  from  the  state  of  the  pleading,  complainant  is  not  in 
a  condition  to  ask  one.  In  making  said  contract,  complainant 
relied  upon  his  covenants  in  the  title  bond,  and  has  shown  no  rea- 
son which  would  authorize  the  court  to  interfere  therewith,  and 
change  the  legal  consequences  of  that  agreement 

The  Chancellor. 

The  complainant's  bill  states  the  purchase  of  a  tract  of  land  of 
the  defendant,  for  which  he  took  the  defendant's  bond  to  make  a 
good  and  sufficient  deed  to  the  land,  "so  soon  as  the  entire  and 
Ml  amount  of  the  purchase  money  should  be  paid."  He  alleges 
that  the  defendant  has  sued  and  recovered  judgment  against  him 
for  a  part  of  the  purchase  money,  which  judgment  he  has 
enjoined  upon  the  allegation  of  the  .want  of  title  in  the  defendant, 
and  prays  for  the  rescission  of  the  contract. 

A  party  who  comes  into  a  court  of  chancery  to  rescind  his  con- 
tract, upon  the  ground  of  the  defendant's  inability  to  comply  with 
his  part  of  such  contract,  must  put  his  adversary  in  the  wrong. 
In  other  words,  the  complainant  must  show  that  he  has  done  and 
performed  on  his  part  whatever,  by  the  terms  of  the  contract, 
he  is  required  to  do,  in  order  to  authorize  him  to  demand  a  com- 
pliance at  the  hands  of  the  defendant.  Without  this,  it  cannot 
appear  to  the  Court  but  that  the  defendant,  when  required  to  act 
according  to  the  terms  of  his  contract,  may  remove  all  the  grounds 
of  complaint.  These  views  are  fully  sustained  in  9  J.  R.  126, 
and  12th,  451. 

The  payment  of  the  purchase  money  in  this  case,  by  the  very 
terms  of  the  bond,  is  a  condition  precedent  to  the  complainant's 
right  to  demand  a  deed  from  the  defendant,  and  yet  there  is  no 
allegation  in  the  bill  of  any  offer  to  pay  by  the  oomplainant,  nor  of 
any  demand  of  a  deed.  The  old  maxim,  that  he  who  asks  equity 
must  do  equity,  has  a  pointed  application.  For  any  thing  that 
now  appears  to  the  court,  the  defendant  may  fully  comply  with 
his  contract,  when  there  is  an  offer  made  to  pay  him  his  purchase 
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money.  If  there  are  incumbrances  on  his  title,  he  may,  in  the 
mean  time,  remove  them.  If  there  is  an  outstanding  paramount 
title,  he  may  buy  it  in.  Suppose  the  complainant's  bill  was  for  a 
specific  performance,  instead  of  a  rescission,  must  he  not  show 
that  he  had  done  every  thing  on  his  part  to  have  the  contract  exe- 
cuted? So  in  a  suit  at  law  upon  the  bond,  it  would  be  incumbent 
on  the  plaintiff  to  aver  and  prove  a  payment  or  an  offer  to  pay 
the  purchase  money,  before  he  could  maintain  his  action. 

In  a  case  referred  to  in  3  Monroe's  Rep.  171,  where  a  purchaser 
holding  a  bond  for  title  filed  his  bill  for  rescission,  without  apply- 
ing for  performance  or  offering  to  rescind  until  after  he  was  sued 
for  the  purchase  money,  the  court  held  that  he  was  not  entitled  to 
a  rescission.  If  the  complainant  here  had  made  a  tender  of  the 
purchase  money,  and  demanded  his  deed,  and  the  defendant  had 
refused,  or  was  unable  to  convey  a  good  title,  a  very  different  case 
would  have  been  made.  In  such  a  case  the  court  would  enjoin 
the  collection  of  the  purchase  money  until  the  sufficiency  of  the 
defendant's  title  could  be  investigated,  and  give  relief  accord- 
ingly. 

It  is  unnecessary  to  express  any  opinion  as  to  whether  the 
pleadings  show  the  defendant  to  have  a  good  title  or  not  The 
complainant  does  not  show  himself  entitled  to  demand  a  deed, 
and  until  then  he  has  no  right  to  institute  an  inquiry  into  the 
defendant's  ability  to  convey. 

The  injunction  must  be  dissolved. 
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Courts  of  equity  have  jurisdiction  to  correct  mistakes  or  obvious  omissions  in  a 
will;  bat  thoy  must  be  each  as  ere  demonstrable  from  the  scope  end  structure 
of  the  will,  or  es  ere  readily  pointed  oat  by  a  plain  construction  of  its  terms. 

The  statute  of  wills  in  Mississippi  requires  three  witnesses  to  a  will  bequeathing 
real  estate.  Where  a  will  bequeathing  both  real  and  personal  estate  had  hut 
two  witnesses,  it  was  held  good  as  to  the  pcrmmal  estate,  but  void  as  to  the  twi 


When  a  legacy  is  given  to  an  heir  at  law  in  lieu  or  in  satisfaction  of  bis  claim  on 
the  real  estate  devised  to  another,  or  upon  condition  that  he  would  not  dispute 
the  will,  or  that  he  would  release  all  claim  to  the  estate  devised — in  all  these 
cases,  if  the  will  is  ineffectual  as  to  the  real  estate  for  the  want  of  the  proper 
solemnities,  the  heir  at  law  would  be  put  to  his  election  between  the  legacy 
and  the  void  devise. 

In  this  case  the  bill  states  that  Rush  Nutt,  previous  to  his  death, 
made  and  executed  his  will,  which  was  duly  probated  in  Jefferson 
county.  Haller  Nutt  was  appointed  executor  under  the  will.  By 
a  mistake,  there  were  but  two  witnesses  to  the  execution  of  the 
will — the  testator  and  Dr.  Savage,  who  drew  the  will,  believing 
that  two  witnesses  were  sufficient  for  the  disposition  of  real 
estate  by  last  will;  and  that  said  testator  had  left  memoranda  in 
his  own  hand  writing,  (without  date  or  signature,  however,)  cor- 
responding with  the  probated  will,  which  memoranda  were  on  file 
in  the  probate  court  of  Jefferson  county. 

By  the  will  the  complainant,  Haller  Nutt,  is  sole  devisee  and 
legatee  of  the  estate  of  the  testator,  for  the  purposes  contained  in 
the  will. 

Under  an  order  of  the  probate  court,  the  personal  estate  was  ap- 
praised at  $65,084  12.  In  pursuance  of  the  will,  and  on  written 
agreement  with  Mary  J.  Nutt,  the  widow  of  the  testator,  an  ap- 
praisement of  the  land  was  had,  being  1664  acres  at  $35  an  acre, 
which  was  in  accordance  with  the  marriage  contract  to  ascertain 
Mrs,  Nutt?s*  seventh  part 
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At  the  death  of  the  testator,  his  heirs,  independently  of  the  will, 
were  Mary  A.  Mason,  to  whom  $5000  is  to  be  paid  by  complainant 
under  the  will;  Sarah,  Eliza  andMaigaret  Natt,  to  each  of  whom  is 
bequeathed  the  sum  of  $10,000,  besides  their  education  and  main- 
tainance;  Emma  Nutt,  (half  sister  of  the  other  children  of  Rush  Nutt, 
who  died  an  infant,  leaving  her  half  brothers  and  sisters  her  heirs,) 
a  bequest  of  $5000;  Rittenhouse  Nutt,  in  whose  favor  no  provision 
is  made,  having  received  his  portion  in  testator's  lifetime,  and  the 
complainant,  to  whom  is  devised  and  bequeathed  all  the  real  and 
personal  estate  of  the  testator,  excepting  a  few  articles  of  not  much 
value,  subject  to  the  payment  of  said  legacies,  and  to  the  payment 
of  the  value  of  the  seventh  part  of  the  value  of  the  real  estate  to 
die  widow. 

The  bill  makes  Mary  J.  Nutt,  die  widow,  Mary  A.  Mason,  Sa- 
rah, Eliza  and  Margaret  Nutt  defendants,  stating  that  the  latter 
two  are  minors. 

Bill  farther  states,  that  complainant  has  taken  charge  of  the 
estate  and  entered  upon  his  duties  under  the  will;  but  is  advised 
of  the  difficulty  growing  out  of  the  will,  being  attested  but  by 
two  witnesses  in  regard  to  the  real  estate  thereby  devised,  unless 
sanctioned  by  this  court — to  which  court  he  is  advised  belongs 
the  power  of  correcting  the  mistake  in  said  will  as  to  its  attesta- 
tion, and  directing  him  in  discharging  the  trust  and  duties  de- 
volved upon  him  under  said  will,  in  the  payment  of  the  legacies, 
and  respecting  the  rights  of  said  infant  children,  and  the  other  de- 
fendants, as  well  as  the  rights  of  the  complainant,  and  the  distri- 
bution of  the  estate,  in  the  event  of  the  will  not  being  decided  to 
be  sufficient  for  that  purpose. 

The  bill  prays,  that  the  will  maybe  carried  into  effect,  as  to  the 
real  and  personal  estate,  according  to  the  intention  and  direction 
of  the  testator,  contained  in  his  last  will,  and  that  any  mistakes  or 
defects  may  be  corrected;  and  for  directions  how  to  act  in  paying 
over  legacies,  <fcc.  and  for  general  relief 

None  of  the  defendants  answered,  excepting  Eliza  and  Sarah, 
die  minors,  filed  a  general  answer,  by  R.  L.  Dixon,  their  guardian 
ad  litem,  &c.  Pro  confesso's  were  taken  as  to  the  others,  and  the 
case  thus  set  down  for  hearing.  % 
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The  Chancellor. 

The  bill  states  that  the  complainant  is  the  sole  executor  of  the 
last  will  and  testament  of  Rush  Nutt,  deceased.  That  by  the 
terms  of  the  will,  the  whole  of  the  estate,  (with  some  trifling  excep- 
tions) real  and  personal,  was  given  to  the  complainant,  subject  to 
the  charge  of  the  several  pecuniary  legacies,  given  to  the  defend- 
ants. That  by  the  mistake  of  the  testator,  the  will  is  attested  by 
but  two  witnesses,  he  supposing  two  to  be  sufficient  The  bill  also 
states,  that  he  had  entered  upon  the  discharge  of  his  duties,  but 
being  advised  that  there  might  be  some  difficulty,  arising  from  the 
defective  execution  of  the  will  as  it  regards  the  realty,  he  comes 
into  this  court  for  directions  in  executing  the  will  and  paying  the 
legacies  aforesaid,  and  prays  that  the  bill  may  be  established,  in 
relation  to  the  whole  of  the  estate,  that  the  alleged  mistake  in  the 
attestation  may  be  corrected,  and  for  general  relief.  The  bill  has 
been  taken  as  confessed  as  to  all  the  adult  defendants;  there  is  an 
answer  by  the  guardian  ad  litem  for  the  two  minors.  So  far  as 
the  prayer  of  the  bill  for  the  correction  of  the  supposed  mistake  of 
the  testator,  in  regard  to  the  attestation  of  the  will  is  concerned, 
and  so  far  as  the  bill  prays  for  the  establishment  of  the  will,  as  to 
both  the  real  and  personal  estate,  there  is  no  ground  whatever  for 
relief  in  this  court  There  is  no  doubt  courts  of  equity  have  juris- 
diction to  correct  mistakes  or  obvious  omissions  in  a  will,  but  they 
must  be  such  as  are  demonstrable  from  the  scope  and  structure  of 
the  will,  or  as  are  readily  pointed  out  by  a  plain  construction  of  its 
terms.    4  Ves.  49;  3  Bro.  Chy.  446;  12  Ves.  279. 

But  courts  of  equity,  no  more  than  courts  of  law,  can  dispense 
with  the  regulations  prescribed  by  the  Legislature  as  it  regards  the 
formalities  necessary  in  the  execution  of  a  will.  Their  jurisdic- 
tion does  not  extend  to  supplying  any  circumstances,  for  the  want 
of  which  the  will  would  be  void  under  the  statute  of  wills,  unless 
perhaps  a  due  execution  was  prevented  by  fraud,  or  accident,  and 
was  not,  as  in  this  case,  a  mere  ignorance  of  what  was  required  in 
order  to  a  complete  execution.  3  Bro.  Chy.  Rep.  571;  2  Ves.  jun 
138;  6  Ves.  739;  3  Meriv.  321,  332;  11  Ves.  625;  So  far  as  the 
prayer  for  the  establishment  of  the  will  is  concerned,  it  is  suffi- 
cient to  remark,  that  the  will  is  unquestionably  good  as  to  the 
personalty,  and  courts  of  equity  cannot  entertain  jurisdiction  of 
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any  question  touching  the  validity  of  a  will  for  real  estate,  except 
as  merely  incidental  to  some  other  object,  as  inforcing  trusts,  or 
marshalling  assets.  19  Tesey,  501-2.  The  will  being  attested 
by  but  two  witnesses,  cannot  be  sustained  as  to  the  real  estate; 
that  must  be  regarded  as  having  descended  to  all  the  heirs  at  law, 
in  common  with  the  complainant,  as  property  undisposed  of  by 
the  will.    4  Dess.  305;  4  Paige  117;  6  Conn.  Rep.  293. 

I  will  now  examine  whether  there  is  any  other  ground  stated 
in  the  bill,  upon  which  relief  can  be  had.  There  is  a  prayer  for 
a  decree  directing  the  mode  of  payment  as  to  the  legacies.  I  had 
some  doubts  at  first  how  far  this  case  was  affected  by  the  several 
decisions  of  the  High  Court  of  Errors  and  Appeals,  recognizing 
a  broad  and  exclusive  jurisdiction,  on  the  part  of  the  Probate 
Court,  over  testamentary  matters;  but  a  particular  reference  to  them 
has  satisfied  me  that  this  case  is  not  compassed  by  any  of  the  rules 
laid  down  by  them  on  the  subject 

Courts  of  equity  entertain  jurisdiction  upon  a  great  variety  of 
questions  connected  with  the  administration  of  estates,  which  no 
other  tribunal  would  be  competent  to  adjust.  Thus:  in  settling 
the  cross  equities  which  may  arise  between  the  heir  or  devisee, 
and  legatee,  in  questions  of  charging  and  exonerating  their  dif- 
ferent interests  in  the  estate; — in  questions  in  regard  to  the  con- 
version of  real  into  personal,  and  personal  into  real  estate; — and 
especially  for  the  purpose  of  putting  a  party  to  his  election,  who 
claims  under  and  against  a  will: — in  all  these  cases  the  relief 
afforded  is  founded  upon  the  relative  equities  of  all  the  parties. 
Jeremy's  Eq.  538;  1  Sim.  and  Stu.  206.  An  executor  may  come 
into  this  court  for  the  purpose  of  having  the  assets  in  his  hands 
marshalled  in  the  payment  of  debts  and  legacies.  In  this  case,  if 
the  devise  upon  which  the  payment  of  the  legacies  are  in  part 
charged  should  be  held  void,  the  real  estate  given  by  the  will  to 
the  complainant  would  descend  to  the  several  legatees,  who  are 
the  defendants,  and  the  amounts  of  the  legacies  should  abate  as  to 
the  value  of  the  land,  at  the  rate  the  legacies  bear  to  the  value  of 
the  whole  estate.  To  take  an  account  and  adjust  the  proportions 
to  be  paid  to  each  legatee  under  this  rule,  would  of  themselves 
seem  to  justify  the  complainant  in  coming  into  this  court.  The 
principles  of  the  doctrine  of  election  in  courts  of  equity,  will,  I 
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think,  sustain  the  complainant  under  his  prayer  for  general  relief, 
in  demanding  that  the  defendants  shall  elect  to  take  their  legacies, 
and  give  him  a  release  for  the  land,  or  make  an  abatement  from 
the  legacies,  according  to  the  value  of  the  land  descended  to 
them.  The  word  election,  in  the  sense  in  which  it  is  used  in 
courts  of  equity,  is  strikingly  defined  by  Judge  Story.  It  is,  he 
says,  "the  obligation  imposed  upon  a  party  to  choose  between  two 
inconsistent  or  alternative  rights  or  claims,  in  cases  where  there  is 
a  clear  intention  of  the  person  from  whom  he  derives  one,  that  he 
should  not  enjoy  both."  2  Story's  Eq.  335.  Was  it  not  the  clear 
intention  of  the  testator,  in  this  case,  from  whom  the  defendants 
derive  their  claim  to  the  pecuniary  legacies  of  the  will,  that  they 
should  not  have  both  the  legacies,  and  the  fund,  out  of  which  they 
are  in  part  directed  to  be  paid? 

I  think,  from  the  frame  of  the  will,  a  clear  case  for  putting  the 
defendants  to  an  election  is  made.  It  was  obviously  the  intention 
of  the  testator  in  giving  his  entire  estate  to  the  complainant,  and 
charging  the  several  pecuniary  legacies  upon  it,  to  put  them  on 
the  implied  condition  that  the  legatees  should  confirm  the  whole 
of  his  will;  and  if  the  condition  was  not  complied  with,  to  give 
to  the  complainant  out  of  the  estate  a  benefit  equal  to  that  of 
which  he  is  deprived,  making  the  legacies  charged  on  the  com- 
plainant abate  according  to  the  land  out  of  which  they  were  in 
part  to  be  paid,  but  which,  from  circumstances  unforeseen  by  the 
testator,  proved  unavailing.  A  condition  so  clearly  implied,  will 
be  enforced  in  equity  in  furtherance  of  the  intention  of  the  testa- 
tor.   Welby  v.  Welby,  2  Ves.  and  Bea.  191. 

It  is  certain  the  defendants  cannot  consistently  with  the  inten- 
tion of  the  will  claim  both  the  legacies  and  the  land,  upon  which 
the  payment  of  them  is  in  part  charged.  This  would  be  to  violate 
the  well  established  rule,  that  a  man  shall  not  take  a  benefit  under 
a  will,  or  any  other  instrument,  and  at  the  same  time  disappoint 
ihe  provisions  of  that  instrument.  Noys  v.  Mordaunt,  2  Vernon 
581.  One  of  the  exceptions  to  this  rule  is  found  in  the  case  where 
a  man  executes  a  will  attested  by  two  witnesses  only,  and  devises 
his  real  estate  from  his  heir  at  law,  and  the  personal  estate  is  giv- 
en to  the  heir  at  law.  This  is  good  as  to  the  personal  estate,  yet 
for  the  want  of  being  executed  according  to  the  statute  of  wills, 
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is  void  as  to  the  real  estate.  The  devisee,  as  to  the  real  estate  in 
such  case,  could  not  compel  the  heir  at  law  to  make  good  .the  de- 
vise, before  he  could  entitle  himself  to  his  personal  legacy,  because 
it  is  said  that  as  to  the  real  estate  there  is  no  will.  Heard  v.  Green- 
bank,  3  Atkins,  714.  The  reason  in  favor  of  this  exception  is 
somewhat  artificial.  It  is  said  the  will  not  being  duly  executed  as 
to  the  real  estate,  the  court  cannot  look  to  the  instrument  as  evi- 
dence of  an  intention  to  devise  with  a  view  to  any  ulterior  pur- 
pose. But  even  in  such  a  case,  if  there  be  any  condition  annexed 
to  the  legacy,  which  would  render  a  claim  to  the  real  estate  in- 
consistent and  repugnant  to  the  grounds  upon  which  the  legacy 
was  given,  the  exception  would  not  be  sustained,  and  the  legatee 
would  be  put  to  his  election.  Thus,  where  a  legacy  is  given  to 
the  heir  at  law,  in  lieu,  or  in  satisfaction  of  his  claim  on  the  real 
estate,  devised  to  another,  or  upon  condition  that  he  would  not 
dispute  the  will,  or  that  he  would  release  all  claim  to  the  estate 
devised,— in  all  these  cases,  if  the  will  is  ineffectual  as  to  the  real 
estate  for  the  want  of  the  proper  solemnities,  the  heir  at  law  would 
be  put  to  his  election  between  the  legacy  and  the  void  devise.  2 
Ves.  sen.  12;  2  Ves.  jun.  371;  8  Ves.  481;  2  Ves.  and  Bea.  190. 

It  is  unnecessary  at  this  time  to  express  an  opinion  more  in  de- 
tail, as  to  the  mode  and  extent  of  the  relief  to  be  given,  as  an  is. 
sue  must  be  directed  upon  the  will  before  any  further  action  can 
be  had.    Let  a  decree  be  drawn  accordingly. 

Vol.  L— 12 
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If  A  famish  money  to  B,  who  agrees  to  purchase  land  with  the  same  in  the  name 
of  A,  and  B  purchase*  the  land  and  takes  title  to  himself,  a  tnut  nstuAt  ,  and  B 
will  be  decreed  to  make  tide  to  A. 

John  Powell  furnished  his  son,  John  M.  Powell,  with  money  to 
buy  lands,  and  take  title  to  John  Powell.  The  lands  were  bought 
by  John  M.  Powell,  and  title  taken  to  himself.  John  Powell,  sup- 
posing the  title  to  be  taken  to  himself,  entered  upon  the  land  and 
improved  forty  acres  of  the  same.  John  M.  Powell  then  claimed 
the  land  as  his  own,  and  offered  it  for  sale.  To  prevent  this  sale, 
John  Powell  filed  his  bill  in  chancery,  stating  these  facts,  and 
praying  that  the  defendant  be  injoined  from  selling  the  land  in 
controversy,  and  that  he  be  decreed  to  make  title  to  the  same  to 
the  complainant. 

The  defendant  denied  the  allegations  of  the  bill,  and  stated  that 
he  purchased  the  land  with  his  own  money.  The  complainant 
then  filed  an  amended  bill,  denying  the  truth  of  the  answer,  to 
which  defendant  responded,  and  depositions  were  taken  by  both 
parties,  the  result  of  which  was,  the  money  with  which  the  land 
was  entered  belonged  to  the  complainant. 

Daniel  Mayes  for  complainant. 

Crane  and  Shaw  for  defendant. 

The  Chancellor. 

The  bill  is  filed  for  the  purpose  of  setting  up  and  establishing  a 
resulting  trust  in  favor  of  the  complainant  to  several  parcels  of 
land,  which  were  entered  and  otherwise  purchased  in  the  name  of 
the  defendant,  with,  as  the  complainant  alledges,  his  money,  placed 
in  the  hands  of  the  defendant  to  enter  and  purchase  land  for  him. 
The  defendant  denies  that  the  purchase  money  belonged  to  the 
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complainant,  and  insists  it  was  his  own  money.  To  whom  the 
money  belonged,  is  the  only  question  to  determine;  the  relief  asked 
follows  as  a  matter  of  course,  if  the  money  is  shown  to  have  be- 
longed to  the  complainant  I  think  the  testimony  taken  in  the 
case  can  leave  no  doubt  upon  thd  mind  of  any  one.  There  are  va- 
rious witnesses  who  clearly  disprove  the  answer,  and  fully  sustain 
the  bill. 
There  must  be  a  decree  for  the  complainant 
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The  final  account  of  an  administrator  baa  not  the  concloaiTe  effect  of  a  judicial  tcnr 
fence  between  the  adminiatrmtor  and  the  diatribateea  of  the  estate,  and  does  not  bar 
them  from  proceeding  in  chancery  to  open,  falsify  and  surcharge  the  account  upon 
sufficient  grounds. 

Although  the  statute  requires  an  administrator  to  give  notice  of  his  intention  to  present 
his  final  accounts,  by  posting  up  notices  in  three  public  places  in  the  county,  or  by 
advertising  the  same  in  a  public  newspaper  three  weeks,  yet  in  practice,  the  making 
a  final  settlement  with  a  probate  court  is  usually  a  proceeding  purely  ex  parte*  and 
has  not  generally  been  regarded  as  assuming  the  character  of  a  judicial  controversy. 

The  constitution  of  this  state,  article  4,  section  18,  provides  that  "a  court  of  probate 
shall  be  established  in  each  county  in  this  state,  with  jurisdiction  in  all  matters  tes- 
tamentary, and  of  administration  in  orphans'  business,  and  the  allotment  of  dower, 
dec"  This  provision  cannot  be  construed  as  taking  away  from  the  court  of  chan- 
cery and  conferring  exclusively  upon  the  probate  court  any  mattei  of  equity  juris- 
diction which  originally  belonged  to  the  courts  of  equity,  nor  as  prohibiting  a 
court  of  chancery  from  interfering  where  the  court  of  probate  was  inadequate 
to  the  relief  sought.  Whenever  there  is  no  remedy,  or  an  imperfect  one,  in  the 
probate  court,  although  the  subject  matter  be  testamentary,  or  of  administration,  the 
court  of  chancery  may  rightfully  interfere. 

This  bill  states  that  Lyman  Harding,  the  former  husband  of 
Elizabeth  Harding,  died,  leaving  a  large  estate,  real  and  personal, 
and  that  his  said  wife  and  an  only  son,  Winthrop  S.  Harding, 
were  the  only  persons  entitled  to  distributive  shares  of  the  said 
estate.  That  she  intermarried  afterwards  with  said  Daniel  Vert- 
ner, and  in  1828  and  1829  paid  to  the  said  Winthrop  the  whole  of 
his  claim  to  his  father's  estate,  and  took  from  him  a  release  of  all 
his  interest  in  said  estate.  That  all  creditors  have  been  fully  paid, 
and  the  said  Daniel  Vertner,  and  his  wife,  the  said  Elizabeth,  are 
the  only  persons  now  interested  in  the  estate.  That  on  the  death 
of  the  said  Lyman  Harding,  she,  the  said  Elizabeth,  and  William 
B.  Griffith,  became  joint  administrator  and  administratrix  of  the 
personal  estate  of  the  said  Lyman,  by  letters  issued  from  the  pro- 
bate court  of  Adams  county,  and  that  said  Minor  and  Chambers 
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their  securities  in  the  administration  bond.  That  she 
entrusted  the  sole  and  entire  administration  of  the  said  estate  to 
said  Griffith,  who  made  out,  presented  and  passed  accounts  con- 
tained in  exhibits  A,  B,  C,  D,  by  the  orphan's  court,  without  her 
participation  or  knowledge.  That  A,  B  and  C  appear  made  oat 
in  the  name  of  said  Griffith  alone,  but  account  D  in  their  joint 
names,  yet  she  charges  she  had  nothing  to  do  with  making  it  out, 
presenting  or  passing  it,  and  it  was  done  without  her  knowledge. 
That  in  making  out  and  passing  said  accounts,  and  particularly  ac- 
count D,  which  purports  to  be  final,  large  mistakes  and  errors  have 
occurred,  to  the  prejudice  of  said  estate  in  amount  about  nine 
thousand  dollars,  and  for  a  specification  of  which  errors  and  mis- 
takes reference  is  made  to  exhibit  G,  made  a  part  of  the  bill;  and 
in  support  of  said  charge  of  errors  and  mistakes,  reference  is 
made  to  exhibits  A,  B,  C,  D,  E,  F,  H,  I,  K,  L,  M  and  N,  made 
part  of  the  bill.  Further  states,  that  they  believe  it  will  appear  by 
an  inspection  of  the  books  of  said  Griffith  that  there  are  other 
large  errors  of  money  with  which  said  estate  should  have  been 
credited,  but  as  an  inspection  of  said  books  has  been  denied  them, 
they  cannot  particularly  specify  said  sums,  or  say  to  how  much, 
in  all,  they  amount 

The  bill  calls  for  a  production  of  the  books;  prays  that  said 
accounts  and  the  settlement  of  them  may  be  opened  and  set  aside, 
and  complainants  be  permitted  to  surcharge  and  falsify  the  same, 
and  that  said  McMurran,  administrator  of  said  Griffith,  (who  is 
stated  in  die  bill  to  be  dead,  and  said  McMurran  appointed  his 
administrator,)  may  be  decreed  to  pay  over  to  complainants  such 
sum  or  sums  of  money  as,  on  a  re-examination  of  said  accounts, 
said  Griffith  may  be  found  indebted  to  said  Harding's  estate. 

Defendant  McMurran,  on  2d  January,  1830,  filed  his  plea  and 
answer,  and  pleads  the  final  account  in  the  orphan's  court  as  a  bar 
to  so  much  of  the  bill  as  seeks  to  surcharge  and  falsify  said 
account,  upon  the  errors  and  mistakes  in  the  settlement  of  the 
account  in  the  orphan's  court,  specified  in  the  bill,  and  to  the 
relief  sought 

To  that  a  demurrer  is  filed  by  complainant 

Answer  admits  the  intermarriage  of  said  Harding  and  said 
Elizabeth,  but  does  not  admit  that  she  and  said  Winthrop  were 

12* 
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sole  distributees,  or  that  said  Winthrop  had  released  to  said  com- 
plainants all  his  interest  in  said  estate,  but  requires  it  to  be  proved; 
denies  that  said  accounts,  A,  B,  C,  D,  were  made  out,  presented 
and  allowed  without  her  personal  knowledge;  avers  that  she  was 
fully  informed  of  all  said  Griffith's  acts  and  doings  as  administra- 
tor, and  was  furnished  with  copies  of  said  accounts  before  they 
were  presented  and  allowed  by  said  court;  that  she  had  full  notice 
of  the  settlement  of  the  final  account,  and  an  opportunity  to  con- 
test the  same,  and  that  said  Winthrop  was  fully  apprised  thereof. 
(It  is  alleged  in  the  bill  that  Winthrop  was  a  minor  under  twen- 
y-one  years  of  age,  when  the  final  account  was  rendered  and 
allowed.) 

The  answer  also  denies  that  there  are  other  large  errors,  inde- 
pendent of  said  accounts,  with  which  Harding's  estate  ought  to 
be  credited;  avers  that  said  Daniel  had  the  inspection  of  the 
books  at  the  office  of  the  said  administrator;  avers  that  said  Eliz- 
abeth, during  their  said  joint  administration,  became  largely 
indebted  to  said  Griffith  by  advances  made  her  and  monies  paid 
on  her  account,  and  at  her  request,  connected  with  the  adminis- 
tration of  said  estate,  and  at  Griffith's  death  a  balance  of  about 
three  thousand  seven  hundred  and  thirty-eight  dollars  sixty-nine 
cents  was  due  from  her  to  Griffith,  as  per  account  B,  annexed, 
which  sum  he  believes  is  justly  due  from  complainants,  and  prays 
that  they  may  be  decreed  to  pay  it,  or  if  the  balance  of  five  hun- 
dred and  fifty  dollars  and  twenty-three  cents,  upon  settlement 
of  said  final  account,  marked  D,  was  not  settled  in  any  way,  that 
it  be  deducted  from  said  sum  of  three  thousand  seven  hundred 
and  thirty-eight  dollars,  and  the  balance  be  paid  to  him,  as  admin- 
istrator of  said  Griffith;  admits  that  Griffith  died  in  October, 
1827,  and  defendant  was  appointed  his  administrator,  and  it  thus 
appears  that  said  Griffith  lived  about  a  year  after  settlement  of 
his  final  account,  during  which  time,  defendant  is  informed  and 
believes,  he  expressed  a  desire  that  if  said  Daniel  or  Winthrop 
had  objections  to  his  acts  or  settlements,  they  might  be  made 
known  to  him  in  his  life  time,  as  they  might  be  easily  explained 
by  him,  which  would  be  almost  impossible  to  any  one  after  his 
death.    Complainants  remained  silent,  and  apparently  satisfied, 
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until  after  his  death,  when  they  commenced  investigation  of  his 
accounts,  and  then  proceedings  against  his  estate. 

The  Chancellor. 

The  bill  is  brought  against  the  defendant,  McMurran,  as  admin- 
istrator of  W.  B.  Griffith,  deceased,  who  was  administrator  of  Ly- 
man Harding,  deceased.  The  complainants  claim  as  the  distribu- 
tees of  said  Harding,  and  seek  to  open  the  accounts  rendered  and 
settlement  by  said  Griffith,  as  administrator  of  Harding,  and  to 
surcharge  and  falsify  such  accounts  for  the  errors  and  mistakes 
alleged  in  the  bill,  and  for  a  decree  for  such  sum  as,  upon  re-ex- 
amination of  said  accounts,  may  be  found  due  them  from  the  estate 
of  said  Harding.  The  form  of  the  pleadings  renders  it  unneces- 
sary to  notice  more  in  detail  the  allegations  of  the  bill. 

The  defendant,  McMurran,  pleads  the  final  account,  marked  A 
in  complainants'  bill,  rendered  and  settled  in  the  Orphans'  court  of 
Adams  county  by  his  intestate,  Griffith,  in  bar  of  so  much  of  the 
bill  as  seeks  to  surcharge  and  falsify  such  accounts  and  settlement 
upon  the  errors  and  mistakes  specified  in  the  complainants'  bill, 
and  in  bar  to  all  relief  sought.  This  plea  has  been  set  down  for 
argument  by  the  complainants'  counsel,  and  the  only  question 
raised  is  the  sufficiency  of  the  plea,  which  relies  upon  the  order 
of  the  Orphans'  court  allowing  the  final  account  of  Griffith  as  an 
adjudication  of  a  competent  tribunal,  fixing  and  definitely  settling 
his  relations  with  the  estate  of  his  intestate,  and  as  conclusive  on 
the  rights  attempted  to  be  asserted  by  the  complainants. 

The  conclusiveness  of  a  judicial  decision  depends  upon  different 
reasons,  according  to  the  character  the  proceeding  assumes.  Where 
the  proceeding  is  upon  matter  of  private  litigation  between  party 
and  party,  and  where  the  sentence  directs  something  to  be  done, 
suffered  or  omitted  by  one  party,  its  conclusive  and  binding  effect 
rests  upon  the  supposition  tfmt  the  parties  have  been  fully  and 
fairly  heard  upon  their  rights  in  controversy,  and  upon  the  policy 
of  the  law  in  putting  an  end  to  multiplied  litigation  for  the  same 
thing.  This  class  of  judicial  proceedings  presupposes  parties  be- 
fore the  court,  either  actually  or  constructively,  presenting  issues 
of  law  or  of  fact  for  decision,  and  that  the  court  has  jurisdiction 
over  both  the  parties  and  subject  matter. 
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Another  class  of  judgments,  rendered  upon  what  is  technically 
called  a  proceeding  in  rem,  where  the  court,  exercising  a  peculiar 
jurisdiction,  pronounces  upon  matter  of  a  public  nature  and  inter- 
est, independently  of  any  private  party,  and  where  the  court  con- 
demns the  thing  to  some  particular  use,  and  also  upon  principles 
of  public  policy,  allowed  to  be  final  and  conclusive,  even  against 
strangers  to  the  original  suit 

But,  in  both  classes,  the  sentence  or  judgment  must  appear  to 
be  final  upon  the  whole  matter  in  controversy,  in  order  to  consti- 
tute a  bar  to  farther  proceedings.  The  record  of  the  Orphans' 
court  must  be  found  to  partake  of  the  character  of  the  one  or  the 
other  of  these  classes  of  judicial  sentences,  in  order  to  make  it 
conclusive  upon  the  rights  of  the  parties.  Whether  the  proceed- 
ing in  that  court,  in  examining  and  allowing  an  administrator's 
account,  is  a  judicial  one,  upon  matter  of  private  litigation  be- 
tween party  and  party,  or,  if  not  that,  whether  it  be  a  proceeding 
in  rem,  will  be  best  determined  by  a  reference  to  die  proceeding 
itself. 

An  administrator,  in  accounting  with  the  probate  court,  proceeds 
upon  the  principle  of  stating  an  account  between  individuals,  upon 
returning  an  inventory  and  appraisement,  he  stands  charged  with 
the  amount  which  those  instruments  show  the  estate  to  be  worth, 
and  all  acts  done  afterwards,  in  rendering  accounts,  are  intended 
as  discharges  or  credits,  pursuing  the  process  of  making  up  a  bal- 
ance sheet  until  he  renders  a  final  account  This  course  seems 
to  be  intended  as  well  for  the  purpose  of  insuring  fidelity  on  the 
part  of  the  administrator  as  to  enable  the  court  to  determine  when 
the  business  of  the  estate  was  at  a  close.  These  accounts  are 
usually  stated,  arranged  and  balanced  by  the  administrator  him- 
self, at  his  own  private  desk.  It  is  true,  that,  before  presenting 
his  final  account,  he  is  required  to  post  up  notices  of  his  intention 
at  three  public  places  in  the  county,  or  advertise  the  same  in  a 
public  newspaper  three  weeks.  Although  the  statute  requires 
this  notice,  yet,  in  practice  at  least,  the  making  a  final  settlement 
with  the  orphans'  court  is  usually  a  proceeding  purely  ex  parte, 
and  has  not  been  generally  regarded  as  assuming  the  character  of 
a  judicial  controversy.  The  plea  avers  notice,  and,  although  the 
record  does  not  show  it,  the  plea  having  been  set  down  for  hear- 
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ing  without  replication,  the  notice  is  admitted.  Is  this  notice  in- 
tended as  a  service  of  a  process  to  bring  the  parties  into  court? 
And  does  it  give  to  the  order  of  the  orphans'  court,  simply  allow- 
ing the  account,  the  conclusive  effect  of  a  judicial  sentence,  as  be- 
tween the  administrator  and  the  distributees  of  the  estate?  I 
think  not  If  the  publication  made  by  the  administrator  is  to  be 
considered  as  conveying  absolute  notice,  and  as  a  sort  of  service 
of  process,  it  must  apply  equally  to  distributees  residing  in  the 
county  where  administration  was  taken,  as  to  those  who  may  reside 
in  Maine  or  Europe;  for  there  is  no  reservatiotiPhr  favor  of  non- 
residents: and  yet  it  is  obvious  that  the  mannef  and  time  of  pub- 
lication could  not  possibly  convey  notice  to  the  latter.  To  hold 
that  an  administrator's  account,  rendered  under  such  circumstan- 
ces, should  be  final  and  conclusive,  would  be  to  subvert  the  first 
principles  of  justice;  and  to  ascribe  to  the  law  consequences  which 
the  legislature  could  never  have  intended.  Under  such  circumstan- 
ces, to  allow  an  administrator  to  hold,  as  his  own,  assets  for  which 
he  had  failed  to  account,  would  be  to  violate  all  the  principles 
upon  which  the  conclusiveness  of  judicial  sentences  repose.  I 
consider  the  notice  as  merely  directory  to  the  administrator,  and 
not  as  having  the  obligatory  effect  of  the  service  of  process  on 
creditors  and  distributees  of  the  estate,  but  as  intended  merely  to 
afford  them  an  opportunity  of  scrutinizing  the  account  without 
making  them  actually  or  constructively  parties  to  the  proceeding, 
giving  them  the  optional  right  of  appearing  and  resisting  the  pro- 
posed settlement  or  not 

The  proceeding  of  the  orphans'  court  does  not  state  the  com- 
plainants as  parties,  nor  does  it  profess  to  adjudge  any  thing  as 
between  them  and  the  administrator.  In  matter  of  private  litiga- 
tion, no  one,  in  general,  can  be  bound  by  a  judgment,  unless  he 
be  a  party  to  the  suit,  or  in  privity  with  the  party.  1  Starkie  on 
Ev.  190. 

A  judgment  against  a  defendant,  without  summons  or  notice, 
has  been  repeatedly  held  to  be  absolutely  void  1  Starkie  on  Ev. 
215,  note. 

And  to  determine  who  are  parties,  reference  must  be  had  to  the 
record  itsel£    No  one  can  be  considered  as  a  party  to  a  judicial 
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proceeding,  so  as  to  be  bound  by  the  judgment,  but  those  who  ap- 
pear by  the  record  to  be  such.    1  Marsh.  R.  536. 

In  a  ease  reported  in  3  Leigh,  407,  where  the  bill  was  filed  to 
surcharge  and  falsify  an  executor's  accounts,  which  had  been  au- 
dited before  the  commissioners  of  the  oounty  court,  and  where 
these  accounts  had  been  returned  to  the  court,  approved  and  or* 
dared  to  be  recorded,  and  where  U  appeared  that  the  complainants 
were  present  when  the  aoeount  was  stated,  and  were  urged  to 
slate  any  objocUGJ*  that  occurred,  the  supreme  court  of  Vir- 
ginia, on  appearnpra  chancery,  held  that  the  presence  of  legatees 
at  the  settlements  was  no  objection  to  a  bill  in  chancery  to  sur- 
charge and  falsify  the  accounts  so  settled.  Judge  Tucker,  in  de- 
livering the  opinion  of  the  court,  in  adverting  to  this  feature  of 
the  case,  remarked  that  the  complainants,  "though  present,  if  they 
were  without  counsel,  the  court  would  not  necessarily  infer  that 
they  were  competent  to  the  detection  of  the  errors  which,  in  the 
settlement  of  an  executor's  account,  may  escape  even  the  most 
practiced  eye."  The  court  further  held,  in  that  case,  that  the  com- 
plainant might  show  that  the  account  was  erroneous  upon  its  face, 
and,  without  controverting  the  items  themselves,  might  show  thai 
they  were  so  arranged  as  to  produce  results  injurious  to  them: 
thus  holding  that  the  action  of  the  county  oourt,  even  as  to  die 
matter  actually  pasted  upon,  was  not  conclusive. 

It  is  true  that  the  statute  of  Virginia  does  not  require  notice  to 
be  given,  but  this  can  make  no  difference  in  the  application  of  the 
principle,  as  the  appearance  of  the  parties,  in  the  case  referred  to, 
would,  upon  a  well  settled  principle  of  practice,  amount  to  a  waiver 
of  notice  or  process* 

The  settlement  of  an  administrator's  account  by  the  orphans' 
court,  to  have  the  conclusive  effect  contended  for  by  the  defendant, 
most  be  shown  to  be  a  judicial  sentence,  judgment  or  decree,  either 
upon  general  principles  or  by  virtue  of  die  statute  under  which  it 
was  had.  That  it  is  not  such,  upon  general  principles,  I  think, 
has  been  sufficiently  shown;  and  that  it  is  not  such  by  the  statute, 
I  take  to  be  evident  from  the  character  of  the  action  required  at 
the  hands  of  the  court  when  such  account  is  presented  for  exam- 
ination and  allowance.    The  simple  order  which,  by  the  statute, 
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the  court  is  required  to  make,  is  that  the  account  be  allowed. 
Rev.  pt  52,  sec  87. 

This  order  or  decree  would  seem  to  determine  nothing  more 
than  that  the  account  had  been  examined;  that  the  items  were 
prima  facte  sustained  by  the  accompanying  vouchers,  and  were 
such  as  the  law  entitled  him  to  have  allowed.  There  is  nothing 
rf  the  character  of  a  judicial  proceeding  in  all  this.  There  is  no- 
thing decreed  to  be  done,  suffered  or  omitted  by  any  party;  nor  is 
there  a  condemnation  of  any  thing  to  any  use,  corresponding  with 
a  proceeding  in  rem.  The  judgment  or  decree  must  appear.  The 
eider  made  does  not  profess  to  go  beyond  the  face  of  the  account, 
nor  does  it  profess  to  adjudicate  and  settle  any  question  of  right  or 
interest,  as  between  the  administrator  and  those  interested  in  the 
settlement  and  distribution  of  the  estate. 

It  is  a  general  rule  that  the  decision  of  a  court  can  be  conclu- 
sive only  to  the  extent  of  the  matter  tried  and  detennined.  I  have 
looked  into  the  legislation  and  decisions  of  several  of  our  steer 
states,  as  to  the  effect  of  the  settlement  of  an  administration  ac- 
count by  their  probate  jurisdictions.  Some  of  them  (as  Tennes- 
see) declare  fay  statute  that  such  account,  passed  upon  by  the 
court,  shall  be  prima  facie  evidence  in  favor  of  the  administrator, 
while  others  are  entirely  silent  as  to  the  effect  they  shall  have. 

The  statute  of  Rhode  Island  is,  I  believe,  broader  upon  this  sub- 
ject than  that  of  any  other  state.  It  declares  "that  the  settlement 
of  the  account  of  an  administrator  by  the  court  of  probate,  shall  be 
final  and  conclusive  on  all  parties  concerned  therein,  and  shall  not 
be  subject  to  re-examination,  in  any  way  or  manner  whatsoever." 
In  a  case  reported  in  5  Mason  95,  brought  in  the  United  States 
circuit  court,  for  Rhode  Island,  the  bill  charged  that  the  adminis- 
trator had  received  from  an  auxiliary  administrator  in  England, 
an  amount  of  assets,  for  which  he  had  fraudulently  failed  to 
account  in  his  settlement  with  the  probate  court,  and  prayed  a  de- 
cree for  the  assets  thus  concealed.  The  defendant  relied  upon  the 
statute  referred  to,  and  upon  the  settlement  made  with  the  probate 
court,  as  a  final  and  conclusive  bar,  to  any  further  proceedings. 
This  defence  was  overruled.  It  is  true  the  decision  seems  to  rest 
upon  the  grounds  of  fraud,  but  Judge  Story  remarks,  "If  there 
were  no  actual  fraud,  still  if  the  assets  have  been  wrongfully  with- 
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held  from  the  representatives  of  the  legatee,  it  would  be  difficult  to 
perceive  how  an  omission  to  account  for  them  would  escape  from 
the  imputation  of  being  a  breach  of  the  administration  bond.1' 
Thus  holding,  as  I  infer,  that  even  in  the  absence  of  any  charge 
or  proof  of  actual  fraud,  if  a  proper  case  was  otherwise  made  for 
chancery,  as  an  omission  to  account  fully,  the  decision  of  the  pro- 
bate court,  notwithstanding  the  strong  language  of  the  statute 
referred  to,  would  not  be  conclusive.    In  the  case  before  me,  there 
is  no  charge  whatever  of  fraud,  the  bill  simply  charges  errors  and 
omissions  in  stating  the  account,  which  it  seeks  to  correct.    In  a 
similar  case  where,  to  a  bill  filed  in  Indiana,  the  defendant  plead 
in  bar  the  settlement  made  by  the  administrator,  in  the  probate 
court  of  that  state,  the  supreme  court,  after  stating  that  the  ques- 
tion had  been  before  settled  by  them,  say,   "It  is  there  determined 
that  the  settlement  in  the  probate  court  is  to  be  taken  as  prima 
facie  correct,  but  is  not  conclusive, — that  on  a  proper  case  being 
made,  the  account  may  be  re-examined  in  a  court  of  chancery." 
See  2  Blackford  Rep.  377.    All  the  decisions  of  other  states,  which 
I  have  examined,  give  to  such  proceedings  the  effect  of  prima 
facie  evidence  only.    1  Har.  and  John.  232 ;  4  Munf.  368;  5  Rand. 
319;  3  Bibb  316.    The  only  statute  upon  the  subject  which  I  have 
found  corresponding  in  exact  terms  with  our  own,  is  thatof  Alabama, 
in  construing  which  the  supreme  court  of  that  state  held,  that  where 
a  bill  in  chancery  was  filed  by  a  distributee  to  compel  payment  of  a 
distributive  share  from  an  administrator,  the  fact  that  the  orphans' 
court  had  previously  by  a  settlement  final  or  otherwise,  ascertained 
the  amount  to  which  the  distributee  was  entitled,  would  not  pre- 
clude the  administrator  from  showing  mistakes  in  the  settlement 
of  payments  subsequent  thereto,  or  of  any  other  matter  which  in 
equity  and  good  conscience,  might  be  relied  on.    Stewart  and 
Porter  Rep.  133.    This  case  would  seem  to  be  directly  in  point 
If  an  administrator's  account  is  not  conclusive  against  him  a 
fortiori,  it  should  not  be  so  against  the  distributee.    From  these 
views,  and  from  the  authorities  referred  to,  I  arrive  at  the  conclu- 
sion, that  the  order  of  the  orphan's  court  cannot  be  regarded  as 
having  the  effect  of  a  judicial  proceeding  either  in  rem  or  in 
personam.    To  allow  the  settled  account  of  an  administrator  the 
effect  of  prima  facie  evidence  of  its  correctness  in  his  favor  is,  it 
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seems  to  me,  going  as  far  as  the  policy  of  the  law  requires,  and  as 
a  due  regard  for  the  rights  of  those  interested  in  the  estate  will 
admit  But  it  was  argued  by  the  defendant  that  if  the  complain- 
ants were  entitled  to  any  relief,  and  if  the  administrator's  account 
could  be  opened  and  re-examined  at  all,  it  could  only  be  done  by 
the  probate  court,  that  tribunal  having  original  and  exclusive  juris- 
diction of  the  matter,  and  the  decision  of  the  High  Court  of  Errors 
and  Appeals,  in  the  case  of  Blanton  v.  King,  reported  in  2  How. 
856,  was  mainly  relied  on  in  support  of  this  position.  Although 
the  question  of  jurisdiction  is  not  technically  and  strictly  presented 
by  the  state  of  the  pleadings,  yet  if  it  shall  be  found  that  the  juris- 
diction belongs  exclusively  to  another  tribunal,  the  objection  must 
prevail.  By  the  constitution  of  this  state,  art.  4,  sec.  16,  it  is  pro- 
vided, that  "a  superior  court  of  chancery  shall  be  established, 
with  full  jurisdiction  in  all  matters  of  equity."  The  language  of 
the  constitution  must  be  considered  as  conferring  equity  jurisdic- 
tion to  the  extent  that  it  was  limited  and  defined,  by  that  country 
from  which  we  derive  all  our  knowledge  upon  the  subject,  so  far 
as  the  English  equity  system  is  applicable  under  our  institutions, 
and  to  the  extent  that  it  was  recognized  and  practised  in  this  state 
at  the  time  of  the  adoption  of  the  constitution,  unless  by  some  other 
provision  in  it,  that  jurisdiction  is  restricted  or  granted  exclusively 
to  some  other  tribunal.  What  is  meant  by  "full  jurisdiction  in 
all  matters  of  equity,"  as  used  in  the  constitution,  and  in  what 
cases  it  attaches,  can  only  be  determined  by  a  reference  to  those 
authorities  which  are  the  repository  of  equity  jurisprudence. 

Does  this  case  present  one  of  equitable  cognizance,  according  to 
the  recognized  jurisdiction  of  courts  of  equity,  at  and  before  the 
adoption  of  the  present  constitution?  In  England,  from  the  time 
of  Lord  Hardwick,  down  to  the  present  day,  the  court  of  chancery 
has  uniformly  entertained  jurisdiction  for  the  purposes  of  distribu- 
tion of  an  estate,  and  for  the  discovery  and  account  of  assets;  1 
Atk.  491;  3  Atk.  527;  1  Ves.  Jun.  172;  2  Peer  Wms.  161,  212;  1 
Yernon  134;  1  Sch.  and  Lef.  262.  The  ground  upon  which  the 
jurisdiction  rests  is  that  of  a  trust;  3  John.  Ch.  Rep.  56.  The 
administrator  stands  in  the  light  of  a  trustee  for  distributees  and 
creditors,  ib.  In  the  case  of  Decouch  v.  Savatier,  3  J.  C.  R.  190, 
the  court  held  the  relation  between  a  distributee  and  administrate) 
Vol.  I.— 13 
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was  the  relation  of  trustee  and  cestui  que  trust,  and  that  it  so  far 
partook  of  the  character  of  a  pure  technical  trust,  that  the  plea  of 
the  statute  of  limitations  would  not  apply  to  it.    It  would  be  need- 
less to  cite  authorities,  to  prove  that  jurisdiction  over  trusts  is  one 
of  the  most  ancient  and  well  established  branches  of  equity  cogni- 
zance.   If  the  right  of  a  distributee  to  call  an  administrator  into 
chancery  for  discovery  of  assets,  for  account,  and  for  distribution, 
constituted  one  of  the  fixed  features  of  equity  jurisprudence,  as 
known  in  England,  and  as  practised  in  this  country  at  the  time  of 
the  adoption  of  our  constitution,  that  right  may  be  readily  sup- 
posed still  to  exist,  unless  it  shall  be  found  that  the  jurisdiction  has 
been  taken  away  and  given  exclusively  to  some  other  tribunal. 
The  constitution,  Art.  4,  sec.  18,  provides  that  "a  court  of  probate 
shall  be  established  in  each  county  in  this  state,  with  jurisdiction 
in  all  matters  testamentary,  and  of  administration  in  orphans'  busi- 
ness, and  the  allotment  of  dower,  &c."    Does  this  section  give  to 
the  probate  court,  jurisdiction  in  a  case  situated  like  the  present. 
Those  matters  testamentary,  or  of  administration,  the  jurisdiction 
of  which  is  originally  if  not  exclusively,  in  acts  of  granting  and 
revoking  letters  of  administration,  in  settling  contests  about  the 
right  of  administration,  in  taking  bond  and  determining  upon  the 
sufficiency  of  the  securities,  in  appointing  appraisers,  in  directing 
an  inventory  to  be  returned,  in  appointing  commissioners  of  insol- 
vency, in  auditing  and  allowing  accounts,  and  finally,  in  whatever 
else  strictly  pertains  to  the  duties  of  an  administrator,  in  his  course 
of  administration,  or  in  the  language  of  the  statute,  other  matters 
pertaining  to  an  orphans'  court,  or  court  of  probate.    I  conceive 
that  the  constitution  cannot  be  construed,  as  taking  away  from  the 
court  of  chancery,  and  conferring  exclusively  upon  the  probate 
court,  any  matter  of  equity  jurisdiction,  which  originally  belonged 
to  courts  of  equity,  nor  as  prohibiting  a  court  of  chancery  from 
interfering  where  the  court  of  probate  was  inadequate  to  the  relief 
sought.    To  hold  that  this  court  is  powerless  whenever  the  rela- 
tion of  parties  is  that  of  legatee  and  executor,  or  distributee  and 
administrator,  would  greatly  cripple  its  usefulness,  and  in  many 
cases  render  nugatory,  the  rights  of  parties  themselves.    According 
to  that  rule,  a  distributee  could  not  call  for  the  preventive  justice  of 
a  court  of  equity,  in  restraining  an  administrator  from  wasting  or 
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running  off  with  the  effects  of  his  intestate.  Nor  could  a  legatee 
whose  legacy  was  payable  at  a  future  day,  or  upon  the  happening 
of  a  contingency,  bring  his  bill  of  quia  timet  for  the  purpose  of 
having  the  payment  secured;  in  these  cases  there  could  be  no 
remedy  in  the  probate  court,  or  at  best,  but  a  lame  and  inadequate 
one.  These  and  other  instances  that  might  be  put,  are  obviously 
not  embraced  in  the  jurisdiction  given  by  the  constitution,  to  the 
court  of  probate,  over  "matters  testamentary,  and  of  administration." 
The  true  line  of  distinction  I  take  to  be  this:  Wherever  there 
is  no  remedy,  or  an  imperfect  one,  in  the  probate  court,  [although 
the  subject  matter  be  testamentary  or  of  administration,  the  court 
of  chancery  may  rightfully  interpose.  It  is  important  in  practice 
that  the  two  jurisdictions  should  be  preserved  separate  and  dis- 
tinct-, and  chancery  should  only  interpose  to  prevent  a  failure  of 
justice.  Pending  the  administration  before  the  court  of  probate, 
and  whilst  the  estate  is  in  the  course  of  final  settlement,  a  court 
of  equity  should  never  interfere  but  upon  the  most  urgent  circum- 
stances,* and  it  may  be  well  doubted  whether  even  then  the  juris- 
diction must  not  be  transferred  by  a  bill  of  certiorari.  Ordinarily 
this  court  would  only  interfere  when  the  proceedings  of  the  court 
of  probate  were  at  an  end,  and  when  it  appeared  that  that  court 
had  been  made  the  instrument  of  injustice,  either  through  fraud 
or  by  reason  of  its  want  of  complete  jurisdiction  in  the  case;  and 
this  I  understand  to  be  the  extent  to  which  the  Court  of  Errors 
and  Appeals  intended  to  go  in  the  case  of  Blanton  v.  King  et  al. 
as  explained  and  qualified  in  the  subsequent  case  of  McRae  v. 
Walker  et  al.  In  that  case  Judge  Trotter,  in  delivering  the  opin- 
ion of  the  court,  says:  "In  all  cases  arising  under  an  administra- 
tion or  the  grant  of  letters  testamentary,  which  concern  the  rights 
or  the  liabilities  of  the  administrator,  and  when  the  powers  of  the 
probate  court  are  ample  to  decide  the  question  and  to  do  full 
justice,  the  latter  tribunal  alone  should  determine  in  the  first  in- 
stance." The  Judge  says:  "in  laying  down  this  proposition,  I 
would  not  be  understood  to  say  that  questions  of  litigation  may 
not  arise  between  the  executor  or  administrator  and  those  inter- 
ested in  the  estate,  which  necessarily  belong  to  a  court  of  chan- 
cery. And  in  all  cases  where  the  powers  of  the  probate  court 
axe  found  inadequate  to  do  full  and  complete  justice  between  the 


148  SUPERIOR  COURT 

D.  Vertner  and  Wife  v.  J.  T.  McMurraa,  Adminfetntor,  et  aL 

parties,  either  on  account  of  the  subject  matter  or  the  want  of 
power  to  compel  either  party  to  appear,  the  aid  of  a  court  of  equi- 
ty may  be  invoked."  This  case  is  clearly  distinguished  from  the 
broad  rule  laid  down  in  the  case  of  Blanton  v.  King  et  al.  and 
comes  fairly  within  the  exceptions  to  that  rule,  as  recognized  in 
the  case  of  McRae  v.  Walker  et  al.  The  jurisdiction  of  the  pro- 
bate court  over  an  administrator  attaches  upon  his  character  as 
such;  and  when  that  ceases,  the  jurisdiction  ceases  with  it.  After 
the  final  settlement  with  the  orphans'  court,  the  relation  of  Grif- 
fith, as  administrator  of  Harding  ceased,  nnd  with  it  ceased  the 
jurisdiction  of  the  court  over  him;  but  if  it  did  not  determine  at 
that  point,  it  was,  I  apprehend,  placed  beyond  doubt  upon  the 
death  of  Mr.  Griffith.  Giving  to  the  orphans'  court  the  plenary 
jurisdiction  contended  for,  still  I  take  it  to  be  clear  that  an  original 
bill  could  not  be  maintained  in  that  court  against  an  administrator 
of  an  administrator,  for  the  purpose  of  overhauling  and  settling 
the  accounts  of  the  latter.  In  this  case  McMunran[clearly  sustains 
no  privity  or  relation  with  the  estate  of  Harding,  since  he  is  com- 
missioned to  administer  the  effects  only  of  his  intestate,  Griffith, 
and  not  of  Harding,  of  whom  Griffith  was  administrator.  Tol. 
Law  Ex.  114;  2  Bl.  Com.  606.  There  is,  therefore,  no  party  who 
could  be  proceeded  against  in  the  orphans'  court,  there  being  now 
no  administrator  of  Harding's  estate;  and  to  deny  the  complain- 
ants a  hearing  here,  would  be  virtually  to  close  the  courts  of  the 
country  against  them. 

The  plea  must  be  overruled,  with  leave  to  the  defendant  to  an- 
swer. 

From  this  opinion  of  the  Chancellor,  the  defendant  appealed  to 
the  High  Court  of  Errors  and  Appeals,  and  the  following  are  the 
briefs  of  counsel  and  the  opinion  of  the  court  in  that  tribunal. 
The  high  court  reversed  the  decree  of  the  Chancellor,  but  the  lat- 
ter still  adheres  to  his  own  opinion. 

McMurran,  for  appellant, 

Cited  11  State  Tr.  268;  1  Phil.  Ev.  222;  lb.  226,  234;  lb. 
242-44-45;  1  John.  Cases,  436-92;  Ambler's  R.  763;  Rev.  Code, 
27, 52, 30,  42;  Laws,  1824, 107;  Rev.  Code,  89;  1  Starkie  Ev.  196; 
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Bot- Code^  65,  68,  66-7,  60,  158,  35,  114;  1  Strange,  481;  2  Pe- 
ters' Hep.  157;  lb.  162;  1  Phil.  Ev.  248-54;  3  YPheaton,  246, 
313-15;  lb.  319;  11  Serg.  and  R.  430;  Hargrave,  451,  462-63; 
lb.  471-72-73;  lb.  475;  1  Day's  R  170;  3  lb.  318;  lb.  326;  4 
lb.  221;  2  Peters'  R  157;  lb.  163-67;  7  Seig.  and  R.  166;  14 
lb.  181-84;  11  lb.  422,  429;  1  Browne's  Rep.  64;  1  Rawle,  357, 
360-61;  9  Vernon,  41-66,  77,  78;  7  Pick.  1,  6,  7;  3  Griff.  L. 
Reg.  493;  7  Serg.  and  R  171-72,  2  Howard,  866; 

•»* 

Winchester,  contra, 

Cited  4  Serg.  and  R  248;  2  lb.  518;  1  Dallas,  176;  7  Serg. 
and  R.  31. 14  lb.  396;  12  Geo.  in.  c.  16;  Story's  Eq.  512;  9  Ver- 
mont, 78.    ■  * 

Mr.  Chief  Justice  Sharkey  delivered  the  opinion  of  the  court. 

In  1820  the  appellant's  intestate,  William  B.  Griffith  and  Mrs. 
Yertner,  one  of  the  appellees,  were  appointed  administrator  and 
administratrix,  on  the  goods  and  chattels  of  Lyman  Harding,  who 
had  died  intestate,  leaving  his  wife,  now  Mrs.  Yertner,  and  an 
only  son  as  his  distributees.  The  bill  charges  that  the  entire  ad* 
ministration  and  management  of  the  estate  was  left  to  Griffith, 
who  presented  to  the  Orphans'  court  of  Adams  county,  three  ac- 
counts of  his  administration,  two  of  which  being  annual  accounts, 
were  made  out  in  his  name  alone.  The  third,  being  the  final  ac- 
count and  settlement  of  the  administration,  was  made  out  as  the 
account  of  both  the  administrator  and  administratrix,  and  in  Octo- 
ber, 1826,  it  was  presented  to  the  Orphans'  court,  where  it  was 
examined  and  allowed,  and  ordered  to  be  reported  to  the  county 
court  for  final  approbation  and  allowance;  and  accordingly,  at  the 
December  term,  1826,  of  the  county  court,  it  was  reported,  the 
vouchers  examined,  and  it  was  received,  allowed  and  recorded  as 
the  final  settlement  of  the  estate.  The  bill  also  charges  that  Mrs. 
Yertner,  one  of  the  complainants,  paid  to  Winthrop  S.  Harding, 
the  other  distributee,  his  entire  distributive  share,  and  took  from 
him  a  relinquishment  and  transfer  of  his  interest,  by  which  it  is 
alleged  that  the  complainants  acquired  a  right  to  the  residue  of 
the  estate.  It  also  charges  that  in  the  several  accounts  there 
were  errors  and  mistakes  against  the  estate  to  the  amount  of  about 
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nine  thousand  dollars,  for  which  errors  and  mistakes  the  com- 
plainants seek  to  open  the  administration  accounts,  and  for  relief 
for  that  amount  against  the  estate  of  Griffith.  The  appellant,  who 
was  respondent  in  the  court  below,  pleaded  the  final  settlement 
and  decree  of  the  county  court  in  bar  to  the  relief,  and  answered 
the  other  portions  of  the  bill.  To  this  plea  there  was  a  demurrer, 
and  thereon  the  chancellor  decided  the  plea  to  be  insufficient. 

From  this  brief  statement  of  the  case,  it  is  plain  that  the  main 
question  is,  whether,1hj  complainants  are  concluded  by  the  decree 
or  order  of  the  county  court.  This  of  course  will  depend  on  the 
power  and  jurisdiction  of  the  court,  and  the  nature  of  the  adjudi- 
cation. The  judgment  of  a  court  of  competent  jurisdiction,  directly 
made,  is  binding  on  parties  and  privies,  except  forlhnd,  which  is 
not  here  charged.  And  this  rule  applies  as  well  Urthe  Orphans' 
or  probate  courts  in  this  state,  as  to  other  courts.  If,  then,  the 
county  court  of  Adams  county  had  jurisdiction  of  the  subject  mat- 
ter and  of  the  persons,  and  exercised  it  by  a  final  adjudication 
directly  on  the  question  sought  to  be  examined  by  this  bill,  its 
judgment  cannot  be  opened  by  bill  for  that  purpose,  or  questioned 
collaterally.  By  the  first  section  of  the  Orphans'  court  law, 
Revised  Code,  27,  the  Orphans'  court  was  established  and  its  pow- 
ers defined.  Jurisdiction  was  given  to  it  to  receive  the  probate  of 
wills;  to  grant  letters  of  administration;  to  appoint  guardians  to 
infants,  idiots,  lunatics  and  persons  non  compos  mentis;  to  exam- 
ine and  allow  the  accounts  of  executors,  administrators  and  guar- 
dians; "with  full  jurisdiction  of  all  testamentary  and  other  mat- 
ters, pertaining  to  an  Orphans'  court  or  court  of  probate,  in  their 
respective  counties."  By  the  same  act,  the  power  to  bring  parties 
into  court,  and  all  other  means  or  incidents  necessary  to  carry  out 
the  jurisdiction  are  given.  The  right  of  appeal  to  the  chancery 
or  supreme  court  was  secured.  By  the  the  eighty-seventh  section 
the  court  was  authorized  to  audit  and  allow  all  accounts  of  exec- 
utors, administrators  and  guardians,  forty  days  notice  being  first 
given,  in  case  of  final  account,  that  at  a  given  term  it  would  be 
presented  for  allowance,  at  which  time  the  account  was  open  to  be 
contested  by  any  one  interested,  and  the  court  authorized  to  hear 
the  proofs,  and  decide  accordingly,  or  it  might,  if  necessary,  refer 
the  account  to  auditors  for  their  investigation,  on  whose  report  the 
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court  was  to  decree  as  the  justice  of  the  case  might  require. 
This  final  jurisdiction  was  changed  by  the  act  of  1824,  so  far,  as 
to  require  the  Orphans'  court  to  make  a  report  of  all  such  accounts 
as  might  be  presented,  to  the  next  term  of  the  county  court  for 
final  allowance,  and  by  that  court  they  were  to  be  allowed  in  the 
same  way  that  the  Orphans7  court  had  previously  made  the  allow- 
ances or  decrees,  and  so  the  law  stood  at  the  time  this  settlement 
was  made. 

Now  it  is  evident  that  every  administration  must  be  finally  set- 
tled somewhere.  The  very  object  of  an  administration  is  to 
bring  the  whole  personal  estate  to  an  adjustment  preparatory  to  a 
distribution.  The  power  conferred  on  the  Orphans'  court,  in 
conjunction  with  the  county  court,  by  the  law  as  it  stood  at  the 
date  of  this  settlement,  was  ample ;  and  these  courts  were  crea- 
ted and  organized  with  a  view  to  the  exercise  of  this  important 
branch  of  jurisdiction.  The  jurisdiction,  then,  possessed  by  the 
Orphans'  court,  in  conjunction  with  the  county  court,  was  co-ex- 
tensive with  the  jurisdiction  which  is  now  possessed  by  the  pro- 
bate courts  under  the  revised  constitution.  Being  then  conferred 
by  law,  it  was  perhaps  not  an  exclusive  jurisdiction,  but  it  was 
at  least  ample,  and  the  adjudications  made  by  those  courts  on 
matters  testamentary  are  not  distinguishable  in  effect  from  those 
which  have  been  made  by  the  probate  courts  under  the  present 
system.  By  repeated  decisions  of  this  court  we  have  not  only 
held  that  the  probate  courts  have  exclusive  original  jurisdiction 
in  testamentary  matters,  but  that  their  judgments  cannot  be 
attacked  or  corrected  except  by  appeal.  The  court,  then,  which 
passed  on  these  accounts,  had  undoubtedly  jurisdiction;  and  if  it 
exercised  it  by  making  a  final  adjudication,  its  judgment  must  be 
conclusive.  The  parties  interested  were  entitled  to  an  appeal, 
and  that  was  the  only  mode  by  which  the  errors  could  be  cor- 
rected. 

The  plea  avers  that  legal  notice  was  given,  and  that  the  court 
passed  upon  the  account,  allowed  it,  and  had  it  recorded  as  a 
final  settlement  of  the  estate.  By  the  record,  which  is  made  an 
exhibit,  it  appears  that  the  account  was  regularly  presented  to 
the  Orphans'  court,  and  by  that  court  ordered  to  be  reported  to 
the  county  court,  which  was  done;  and  the  account,  after  an  ex- 
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amination  of  the  vouchers  or  evidences  of  its  correctness,  was 
received  and  allowed,  or  approved  as  a  final  account  This  was 
such  an  adjudication  as  the  law  seems  to  require.  The  judg- 
ment might  have  been  more  formal,  but  it  is  substantially  good. 
It  is  in  every  particular  like  the  order  of  court  made  in  the  case 
of  Gildart's  heirs  t>.  Starke,  reported  in  1  Howard,  450,  which 
was  held  to  be  a  sufficient  judgment,  and  conclusive  on  all  par- 
ties interested.  The  case  cited  is  a  direct  authority  in  the  present 
case,  and  would  be  decisive  without  other  precedents,  but  others 
may  be  cited  to  the  same  efiect  The  case  of  McPherson  v.  Cun- 
tiffet  a/.,  11  Seig.-and  Rawle,  422,  contains  a  recognition  to  its 
full  extent,  that  the  sentences  and  orders  of  a  probate  court  are 
final  and  conclusive.  The  case  of  Jennison  v.  Hapgood,  7  Pick- 
ering, 1,  is  also  directly  in  point.  The  orders  and  decisions  of  the 
probate  court  in  Massachusetts,  in  matters  over  which  it  had 
jurisdiction,  was  held  to  be  conclusive,  although  they  are 
attacked,  as  they  are  in  this  case,  by  a  bill  in  chancery  for  that 
purpose. 

But  it  is  insisted,  that  even  if  there  was  a  judgment  or  sen- 
tence of  the  county  court,  these  complainants  are  not  bound  by 
it,  because  they  were  not  parties,  and  could  not  therefore  have 
taken  an  appeal.  It  is  altogether  competent  for  the  law  to  pre- 
scribe any  mode  of  bringing  parties  into  court  It  may  be  done 
by  process  direct,  or  by  notice.  Publication  is  constructive  notice 
to  all  persons  interested,  and  when  such  mode  of  giving  notice  is 
prescribed  by  law,  all  parties  are  presumed  to  be  duly  notified. 
By  the  statute,  an  administrator  is  required  to  give  forty  days 
notice  of  his  intention  to  settle  his  accounts  by  publication.  The 
law  has  prescribed  this  as  the  mode  of  putting  parties  interested 
on  their  guard.  Time  and  opportunity  is  thus  given  them  to  pro- 
tect their  rights,  and  all  persons  interested  are  parties  to  an  admin- 
istration from  the  beginning.  The  plea  avers  that  notice  was 
given,  and  it  is  now  too  late  for  the  parties  to  say  they  were 
not  notified;  the  demurrer  admits  the  allegations  in  the  plea. 

It  is  further  insisted  that  Winthrop  S.  Harding  was  not  bound 
by  the  decree,  because  he  was  a  minor,  and  that  the  complainants 
claiming  as  his  assignee,  stand  in  the  same  situation  as  he  would 
if  litigating  this  matter.    We  are  not  called  on  to  decide  on  the 
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rights  of  Harding;  whatever  they  may  be,  it  is  clear  that  these 
complainants  cannot  claim  to  be  substituted  to  all  his  privileges. 
One  of  the  complainants  was  the  administratrix,  who  presented 
the  final  account.  If  it  was  erroneous,  it  was  her  error,  and  she 
cannot  now  take  advantage  of  it  Whether  she  knew  any  thing 
of  the  account  or  not,  it  was  in  her  name  and  must  be  regarded 
as  hers.  To  say  the  least  of  it,  if  it  was  wrong  it  was  her  negli- 
gence. In  any  aspect,  it  is  obligatory  on  her.  It  is  an  estoppel 
in  law,  and  in  whatever  right  she  may  claim,  concludes  her,  and 
her  husband  who  claims  in  the  same  right  It  is  now  the  case  of 
an  administrator  seeking  to  set  aside  his  own  final  account  which 
was  presented  and  decided  on  as  correct,  for  an  error  which  was 
then  in  favor  of  the  administrator,  and  prejudicial  to  the  estate, 
on  account  of  subsequently  acquired  rights.  It  is  like  the  case  of 
a  warrantor  seeking  to  recover  against  his  warrantee  by  title  sub- 
sequently acquired. 

Another  ground  taken  in  support  of  the  relief  prayed,  is,  that 
the  error  occurred  by  mistake.  Although  mistake  is  a  subject  of 
equity  jurisdiction,  yet  it  is  not  every  mistake  that  equity  will 
relieve  against  The  mistakes  which  may  be  corrected,  occur 
mostly  in  matters  in  pais,  in  the  execution  of  instruments,  or  the 
defective  execution  of  powers,  &c.  But  where  there  has  been  an 
adjudication  by  a  court  of  competent  jurisdiction,  neither  mistake 
in  law  or  in  fact  can  be  corrected  by  original  proceeding.  If  this 
could  be  done,  litigation  would  be  interminable.  Hence,  the  gen- 
eral rule  is,  that  equity  will  not  relieve  against  the  negligence  or 
inattention  of  parties  in  a  court  of  law.  1  Maddock,  77.  The 
mistake  here  complained  of)  is  one  which  the  complainant  was 
instrumental  in  causing.  It  arose,  if  at  all,  in  a  matter  with 
which  she  is  supposed  to  have  been  perfectly  cognizant,  and  for 
the  correction  of  which  there  was  a  plain  and  easy  remedy  at  law. 
But  supposing  that  she  was  ignorant  of  the  errors  in  the  account, 
still  it  amounts  to  nothing  more  than  a  case  of  negligence.  It 
was  her  business  to  be  informed,  and  if  she  omitted  it,  she  must 
abide  the  consequences. 

If  this  view  of  the  case  be  correct,  and  we  cannot  doubt  but  it 
is,  then  relief  is  sought  by  original  bill,  against  a  judgment  fully 
and  finally  made,  by  a  court  having  full  jurisdiction  of  the  sub- 
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ject  matter  and  of  the  persons,  when  all  parties  interested  were 
legally  notified  of  the  proceeding,  and  attended  by  no  circum- 
stance, other  than  the  mere  negligence  of  the  party,  which  lays  a 
foundation  for  the  interposition  of  a  court  of  chancery.  Under 
such  circumstances  we  think  the  plea  should  have  been  received 
as  a  sufficient  bar  to  the  relief;  and  the  decree  of  the  chancellor 
must  accordingly  be  reversed. 
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The  property  of  an  intestate,  in  the  hands  of  hie  administrator,  is  a  trust  fund  for  the 
benefit  of  the  creditors  and  distributees  of  the  estate;  and  any  one  purchasing  any 
portion  of  that  fund,  with  either  actual  or  constructive  notice  of  the  trust  attached  to 
the  property,  becomes  ipso  f ado  a  trustee. 

An  administrator  has  no  power  to  make  a  purchase  of  negroes  for  the  benefit  of  the 
estate  on  which  he  administers,  except  by  the  authority  of  the  probate  court 

A  purchaser  of  an  administrator  is  presumed,  by  law,  to  know  whether  the  administra- 
tor had  power  to  sell  the  property  of  his  intestate. 

Where  an  administrator  sold  a  promissory  note  of  his  intestate  for  slaves,  without  an 
order  of  the  probate  court  for  that  purpose;  held,  that  the  note,  or  the  proceeds  there- 
of could  be  recovered  by  the  estate. 

On  the  30th  day  of  April,  1833,  William  Fisher,  of  Virginia, 
sold  to  Benjamin  Hughes,  of  Mississippi,  a  lot  of  slaves;  and  on 
the  following  day  Hughes  sold  a  part  of  said  slaves  to  one  John 
W.  Thompson,  and  received  a  note  from  said  Thompson,  dated 
April  30th,  1833,  due  1st  day  of  January,  1837,  for  the  sum  of 
eight  thousand  dollars.  Hughes  indorsed  the  note  and  delivered 
it  to  Wm.  Fisher,  in  part  payment  of  the  lot  of  slaves  bought  by 
Hughes  of  Fisher.  William  Fisher  died  in  Virginia  some  time  in 
the  year  1836,  having  this  note  still  in  his  possession.  In  March, 
1836,  John  J.  Fisher,  of  Mississippi,  applied  to  the  probate  court 
of  Claiborne  county  for  letters  of  administration,  ad  colligendum, 
on  the  estate  of  Wm.  Fisher,  with  a  view  of  enforcing  the  collec- 
tion of  said  note  and  other  claims  of  Wm.  Fisher,  deceased,  in 
this  state.  The  application  was  granted  for  letters  ad  colligen- 
dum, but  by  mistake  the  clerk  issued  letters  in  chief.  At  the  May 
term,  1836,  John  B.  Thrasher,  not  knowing  the  mistake  in  the 
issuance  of  the  letters  to  Fisher,  obtained  letters  in  chief  on  the 
same  estate.  In  January,  1837,  the  mistake  above  referred  to  was 
discovered,  and  a  controversy  arose  between  Fisher  and  Thrasher 
as  to  which  was  the  legal  administrator.  At  the  May  term,  1837, 
the  probate  court  made  an  order  correcting  the  mistake.    At  the 
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April  term,  1838,  Thrasher  obtained  an  order  revoking  the  letters 
of  Fisher;  and  at  the  May  term,  1838,  Thrasher  was  granted  let- 
ters de  bonis  non  on  the  same  estate. 

Some  time  after  the  death  of  Wm.  Fisher,  John  J.  Fisher  was 
on  a  visit  to  Virginia,  and  the  administrator  of  said  Wm.  Fisher 
in  Virginia  placed  the  said  note  for  eight  thousand  dollars  in  the 
hands  of  John  J.  Fisher,  requesting  him  to  deliver  the  same  to 
Thrasher  for  collection.  John  J.  Fisher,  instead  of  delivering  the 
note  to  Thrasher,  retained  it  himself,  claiming  to  be  the  adminis- 
trator of  said  Wm.  Fisher.  In  December,  1836,  John  J.  Fisher 
traded  the  note  to  one  Jacob  Hoover  for  negroes,  at  the  same  time 
informing  Hoover  that  the  note  belonged  to  the  estate  of  William 
Fisher,  and  that  he  was  buying  the  negroes  for  the  benefit  of  that 
estate.  Hoover  placed  the  note  in  the  hands  of  one  Briscoe  for 
collection.  When  the  note  fell  due,  John  W.  Thompson,  the 
drawer  of  the  note,  paid  the  same  to  Briscoe  as  the  agent  of  Hoo- 
ver. Thrasher  notified  Briscoe  that  the  money  belonged  to  him 
as  administrator  of  Wm.  Fisher;  he  also  sued  Thompson,  and  ob- 
tained judgment  against  him  for  the  amount  of  the  note,  and 
Thompson  claimed  the  money  of  Briscoe  to  liquidate  that  judg- 
ment. Hoover  claimed  the  money  by  virtue  of  his  trade  for  the 
note  with  John  J.  Fisher. 

In  consequence  of  these  conflicting  claims,  Briscoe  filed  his  bill 
and  interpleader,  stating  the  facts — to  which  Hoover,  Thrasher 
and  Thompson  answered,  and  depositions  were  taken,  proving 
the  foregoing  statement;  and,  in  addition  thereto,  that  John  J. 
Fisher  appropriated  to  his  own  use  the  slaves  for  which  he  traded 
the  note  in  question,  and  that  Hoover  knew  that  the  note  in  con- 
troversy belonged  to  the  estate  of  Wm.  Fisher. 

Alexander  Montgomery,  for  Hoover. 

Points  contended  for  by  Hoover. 

First.  That  there  was  no  fraud  or  collusion  between  him  and  J. 
J.  Fisher.  Take  it  for  true  that  J.  J.  Fisher  informed  Hoover  that 
the  note  was  the  property  of  the  estate,  it  must  also  be  admitted 
that  he  told  him  he  was  purchasing  for  the  estate.  See  Fisher's 
deposition.  There  is  no  doubt  of  the  power  of  an  administrator  to 
transfer  a  promissory  note  at  common  law.    2  Bur.  1216;  Story's 
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Confl.  of  Law  262;  8  Mass.  199,  201 ;  1  Dur.and  E.487;  3  Pet 
Con.  Rep.  6. 

We  have  no  statute  limiting  the  powers  of  an  administrator  in 
relation  to  choses  in  action.  Our  statute  only  prohibits  an  admin- 
istrator from  taking  the  personal  property  at  the  appraisement; 
and  also  the  sale  of  such  property  otherwise  than  at  public  sale. 
Rev.  Code,  60,  sec.  109. 

We  admit  a  transfer  of  the  note  for  the  private  benefit  of  the 
administrator,  if  such  were  known  to  the  party  who  received  it, 
would  be  a  fraud  on  the  rights  of  the  estate,  which  courts  of 
equity  would  relieve  against;  but  Fisher  shows  that  Hoover  must 
have  acted  in  good  faith,  as  he,  Fisher,  professed  to  be  purchasing 
for  the  benefit  of  the  estate,  which,  by  leave  of  the  probate  court, 
he  had  a  right  to  do;  and  although  Fisher  was  not  acting  in  good 
faith,  Hoover  should  not  be  injured  thereby,  as  he  did  not  partici- 
pate in  such  fraudulent  intentions,  or  know  of  their  existence. 
Laws  of  Miss.  1830;  Aid.  Dig.  245.  The  case  of  Prosser  v. 
Leatherman  is  not  conclusive,  because  that  was  a  case  of  fraud, 
and  not  a  question  of  power.  The  court  rest  their  judgment  on 
the  circumstances  of  collusion  between  the  assignee  and  adminis- 
trator; 2  How. 

There  is  a  discrepancy  between  Hoover's  answer  and  Fisher's 
deposition  on  this  point,  as  Hoover  denies  knowing  William  Fisher, 
or  any  thing  of  his  death.  Briscoe  states  that  Fisher  told  him  that 
the  note  belonged  to  William  Fisher's  estate.  Now  as  Briscoe  was 
the  adviser  of  Hoover,  in  making  the  trade,  it  is  probable  Fisher 
told  him  what  he  sap  he  told  Hoover,  and  has  forgotten  which, 
and  thinks  it  was  Hoover. 

Taking  Hoover's  statements  to  be  true,  and  he  stands  as  a  bona 
fide  purchaser  of  the  note,  properly  indorsed  by  the  previous  own- 
ers, and  is  legally  and  equitably  entitled  to  it,  against  all  the  world. 
But  even  if  Fisher's  statement  is  true,  and  Hoover  has  happened 
to  forget  it,  and  has  asserted  a  different  claim,  that  should  not. 
affect  his  just  rights,  when  they  are  made  to  appear. 

Our  system  of  administration  laws  anticipates  such  conduct  as 

this  on  the  part  of  administrators,  and  guards  against  it,  by  requiring 

sureties  for  the  faithful  discharge  of  this  trust;  and  if  Hoover's 

rights  in  this  instance  are  sustained,  the  estate,  for  all  that  appears 

Vol.  I.— 14. 
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is  none  the  worse  off,  as  it  appears  he  gave  sureties;  and  it  does 
not  appear  that  either  he  or  his  sureties  are  irresponsible.  And, 
although  the  bond  does  not  correctly  recite  the  kind  of  letters  that 
were  granted,  he  is  estopped  by  his  bond  from  denying  that  letters 
ad  colligendum  had  been  granted  him,  and  the  proof  is  abundant, 
besides  his  own  deposition,  that  he  wasted  this  part  of  the  estate. 
See  Fox  Alden's  book,  234. 

There  is  no  evidence  that  Briscoe  was  agent  for  Hoover,  or  had 
any  thing  to  do  with  the  note  until  after  Hoover  bought  it;  conse- 
quently the  communications  made  to  him  by  Mr.  Thrasher  cannot 
effect  Hoover's  right,  unless  they  were  brought  home  to  the  know- 
ledge of  Hoover.  So,  take  the  case  which  way  you  will,  it  is  in 
fevor  of  Hoover.  As  the  knowledge  of  the  interest  which  Wil- 
liam Fisher's  estate  had  in  it  is  not  brought  home  to  him,  other- 
wise than  as  appears  by  J.  J.  Fisher's  deposition,  if  that  is  cred- 
ited, then  Hoover  had  reason  to  believe  he  was  selling  to  W.  Fish- 
er's estate;  discard  that,  and  Hoover  had  reason  to  believe  J.  J. 
Fisher  was  the  bona  fide  assignee  of  the  note. 

W.  R.  T.  Chaplain  for  Thrasher. 

The  Chancellor. 

The  bill  of  interpleader  shows  that  a  note  for  $8,000,  made  by 
defendant,  Thompson,  and  indorsed  by  B.  Hughes  to  William 
Fisher,  deceased,  which  came  to  the  possession  of  John  J.  Fisher, 
as  administrator  of  William  Fisher,  was  traded  to  the  defendant 
Hoover,  for  negroes,  and  by  Hoover  placed  in  the  hands  of  the 
complainant,  Briscoe,  for  collection.  The  money  due  on  the  note 
was  paid  by  Thompson,  the  maker,  to  Briscoe,  who  now  holds  it 
subject  to  such  decree  as  may  be  made  under  his  bill  of  interpleader 
between  the  three  defendants,  each  of  whom  claim  it.  Thrasher 
claims  the  money,  as  administrator  of  William  Fisher,  as  assets 
of  that  estate,  he  having  succeeded  J.  J.  Fisher,  whose  letters  had 
been  revoked.  Hoover  claims  it  under  his  purchase  of  it  from  J. 
J.  Fisher,  and  states  that  at  the  time  he  traded  for  it  he  had  no 
knowledge  that  it  belonged  to  the  estate  of  William  Fisher. 
Thompson  claims  it,  because  he  says  Thrasher,  as  the  administra- 
tor of  W.  Fisher,  has  recovered  a  judgment  against  him  upon  the 
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same  claim,  and  insists  that  it  shall  either  be  paid  to  him,  or  if  to 
Thrasher,  that  Thrasher  shall  be  perpetually  enjoined  from  col- 
lecting the  judgment  against  him. 

Several  minor  questions  were  raised  on  the  argument,  which 
it  is  not  now  important  to  notice.    The  principal  question  in 
the  case  is  this:  was  the  note  upon  which  the  money  in  question 
was  realized  the  property  of  the  estate  of  William  Fisher  at 
the  time  it  was  traded  by  John  J.  Fisher  to  the  defendant, 
Hoover,  and  was  Hoover  advised  of  that  fact?    The  affirma- 
tive of  both  branches  of  this  inquiry  is  fully  sustained  by  the 
depositions  of  E.  C.  Briscoe  and  that  of  J.  J.  Fisher,  who  likewise 
prove  that  at  the  time  he  told  Hoover  that  the  note  was  the  prop- 
erty of  the  estate  of  Wm.  Fisher,  he  also  told  him  that  he  was 
buying  the  negroes  for  the  estate.    The  property  of  an  intestate 
in  the  hands  of  his  administrator  is  clearly  a  trust  fund  for  the 
benefit  of  the  creditors  and  distributees  of  the  estate,  and  any 
one  who  purchases  any  portion  of  that  fund,  with  either  actual  or 
constructive  notice  of  the  trust  attached  to  the  property,  takes  it 
clothed  with  the  trust,  and  is  bound  by  it,  and  becomes  ipso  facto 
a  trustee.    3  Yerger  257;  1  Yerger  296.    The  fact,  then,  that 
John  J.  Fisher  communicated  to  Hoover,  at  the  time  of  die  pur- 
chase, that  the  note  traded  was  the  property  of  the  estate  of  Wil- 
liam Fisher,  was  sufficient  notice  to  charge  him  with  the  claim  of 
William  Fisher's  administrator,  unless  he  is  relieved  from  the 
effects  of  that  notice  by  the  statement  to  him  that  John  J.  Fisher 
was  purchasing  the  negroes  for  the  estate  of  his  intestate,  Wil- 
liam Fisher. 

An  administrator,  as  such,  has  no  power  to  make  a  purchase  of 
negroes,  unless  by  the  authority  of  the  probate  court,  and  Hoover 
was  bound  to  have  known  the  law,  and  to  have  ascertained  wheth- 
er such  authority  had  or  had  not  been  granted  to  John  J.  Fisher. 
In  1  Munford,  431,  it  was  held  that  a  purchaser  at  a  sheriff's  sale 
is  bound  to  inquire  and  take  notice  whether  that  officer,  and  all 
others  whose  agency  was  required  by  law,  proceeded  with  due 
regularity  in  the  discharge  of  their  duty;  and  I  apprehend  that 
the  same  rule  will  apply  with  equal  if  not  greater  force  to 
one  who  deals  with  an  administrator  respecting  the  assets  of  his 
intestate,  knowing  them  to  be  such. 
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The  policy  of  our  law  is  against  the  English  rule  in  relation  to 
the  dominion  of  an  administrator  over  assets  in  his  hands.  In 
South  Carolina,  in  4  Dessaus.  it  was  held,  that  the  court  would 
follow  a  note  of  hand  as  the  property  of  an  estate,  if  really  taken 
for  assets  of  die  estate,  sold  by  the  administrator,  though  the  note 
be  taken  in  the  private  name  of  the  administrator,  and  will  enforce 
this  against  the  private  creditors  of  the  administrator.  In  the 
case  of  Thomas  H.  Prosser  v.  Leatherman,  administrator,  &c.,  the 
High  Court  of  Errors  and  Appeals  of  this  state  recognize  the 
same  rule.  That  is  a  decision  which  I  think  goes  the  length  of 
settling  the  main  question  of  the  case  now  under  consideration. 

A  decree  will  be  made  directing  the  payment,  by  Briscoe,  of 
the  money  in  his  hands  to  Thrasher,  and  an  injunction  against 
Hoover,  and  against  Thrasher's  judgment  against  Thompson. 

The  costs  of  the  complainant  upon  the  bill  of  interpleader 
must  be  paid  out  of  the  fund  in  his  hands. 
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Chartered  privileges  cannot  be  taken  away  by  any  collateral  proceeding,  nor  in  any 
other  mode  than  by  a  direct  proceeding  through  the  usual  forma  of  scire  facias,  or 
information  in  the  nature  of  a  quo  warranto,  regularly  prosecuted  in  a  court  of  law. 

It  b  well  settled,  that  a  court  of  chancery,  as  such,  has  not  jurisdiction  or  power  over 
corporate  bodies  for  the  purpose  of  restraining  their  operation*,  or  winding  up  their 
concerns.    In  New  York  this  power  is  conferred  by  express  statute. 

A  court  of  equity  has  jurisdiction,  at  the  instance  of  the  stockholders,  to  call  the 
directors  of  a  monied  or  other  joint  stock  corporation  to  account  for  any  abuse  of 
trust,  or  waste,  or  misapplication  of  the  funds  of  the  company;  but  in  such  cases 
the  jurisdiction  is  over  the  directors  personally,  and  not  over  the  corporation— the 
directors  being  trustees. 

A  court  of  equity  will  not  grant  an  injunction,  at  the  instance  of  the  stockholders, 
against  the  president  and  cashier  of  a  bank,  restraining  them  from  the  exercise  of 
their  official  functions  for  an  alledged  malfeasance  in  office.  To  grant  such  restraint 
would  be  equivalent  to  a  removal  from  office.  Tbe  right  of  removing  the  officers  of 
a  private  corporation  belongs  exclusively  to  the  corporation  itselC  A  court  of  equity 
has  no  jurisdiction  or  power  for  such  purpose. 

The  bill  in  this  case  states,  that  James  W.  Sumner  and  John  L. 
Brown,  stockholders  in  the  Hernando  Rail  Road  and  Banking 
Company,  did,  on  the  24th  of  March,  1840,  exhibit  to  the  court 
a  bill  of  complaint  against  the  plaintiffs  in  this  suit,  which  also 
prayed  that  the  plaintiffs  in  this  suit,  who  were  directors  in  the 
said  Hernando  Rail  Road  and  Banking  Company,  might  be  in- 
joined  and  restrained  from  exercising  any  of  the  powers  and  func- 
tions of  directors,  leaving  the  same  to  be  conducted  by  the  other 
officers  of  the  bank;  or  that  the  court  would  appoint  a  receiver  to 
take  charge  of  the  assets,  <fcc.  of  said  bank,  as  might  be  deemed 
best  That  said  bill  was  presented  to  Judge  Adams,  who,  on  the 
24th  of  March,  1840,  issued  an  injunction  whereby  complainants 
were  restrained  from  acting  as  directors;  that  in  consequence  the 
control  of  the  bank  fell  into  the  hands  of  Edward  Orne,  president, 
and  Joseph  N.  Bybee,  cashier;  that  a  short  time  after  said  Bybee, 
cashier,  thus  held  control,  he  surrendered  the  effects  of  the  bank 
to  Culbertson  B.  Payne,  sheriff  of  De  Soto  county,  and  delivered 

14* 
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him  the  key  of  the  bank,  which  contained  all  the  assets,  and  that 
he  afterwards  received  them  back  from  said  sheriff  as  his  agent 
or  deputy;  that  said  cashier,  Bybee,  without  authority  or  reason, 
sold  an  iron  chest  and  all  the  furniture  of  the  bank  to  one  Gideon 
E.  Hallett,  for  the  sum  the  complainants  were  informed  of  forty 
or  fifty  dollars,  which  was  inadequate  to  the  value  of  the  property, 
that  said  Orne  and  Bybee  did  then  go  on  to  take  up  certificates  of 
deposit,  by  handing  out  the  notes  of  the  bank  which  had  been  de- 
posited by  their  favorites,  in  disregard  of  an  [order  of  the  board, 
which  required  that  the  notes  of  said  bank,  so  fast  as  they  were 
received,  should  be  cancelled  or  destroyed — and  that  they  do  not 
know  how  far  this  was  carried,  because  they  were  not  permitted 
to  examine  the  books  of  the  bank;  that  said  Bybee  and  Orne  gave 
up  and  released  or  discharged  a  deed  of  trust  executed  to  the  bank 
by  Felix  Lewis,  to  secure  a  debt  due  the  bank,  before  the  debt 
was  paid,  and  took  said  Lewis'  note  for  a  large  balance  due  with- 
out any  security,  out  of  mere  favoritism;  that  said  Bybee  suffered 
three  or  four  thousand  dollars  in  the  notes  of  Richard  Orne  and 

,  his  brother-in-law,  to  be  checked  out  of  the  bank  and 

delivered  to  Edward  Orne;  that  said  Bybee  was  a  trustee  in  a  deed 
of  trust,  executed  by  John  Murray  to  secure  a  debt  of  two  or  three 
thousand  dollars,  due  by  said  Murray  to  the  bank,  and  that  he  has 
neglected  to  close  said  trust,  and  has  renewed  said  debt  in  viola- 
tion of  an  order  of  the  board — and  complainants  farther  allege, 
that  they  cannot  produce  the  orders  for  the  same,  because  said 
Bybee  and  Orne  will  not  allow  them  to  see  the  books;  that  by  a 
negotiation  with  the  New  York  Banking  Company,  the  Hernando 
Bank  had  on  deposit  in  New  Orleans,  in  the  Commercial  Bank  of 
that  city,  between  twenty  and  thirty  thousand  dollars,  which  by 
an  order  of  the  directors  was  set  apart  as  a  fund  to  take  up  checks 
which  the  Hernando  Bank  had  over  drawn  upon  New  York,  and 
also  to  pay  for  cotton  advanced  upon  that  in  February  last,  while 
cashier  Bybee  was  in  New  York,  and  while  E.  E.  Hallett,  cashier 
pro  tem.  was  ill  in  bed,  Edward  Orne  placed  one  Whitney,  his 
private  clerk  and  nephew,  in  the  bank;  that  while  there,  without 
the  knowledge  or  consent  of  the  directors,  either  said  Orne  or  said 
Whitney  took  from  the  bank  between  ten  and  fifteen  thousand 
dollars  of  notes,  payable  at  the  Commercial  Bank  of  New  Orleans, 
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which  had  been  signed  in  blank  by  cashier  Bybee  before  his  do* 
parture,  and  were  filled  up  and  signed  by  said  Orne  as  president, 
and  afterwards  sealed  up  the  same  and  placed  the  package  in  the 
bank  vault,  indorsed  "a  special  deposit  of  Edward  Orne;  that  the 
first  intimation  which  the  board  of  directors  had  of  this  matter 
was  on  the  passage  of  a  resolution  directing  the  cashier  pro  tern, 
to  pay  off  a  protested  check,  when  he  informed  them  that  the  fund 
had  been  used  by  Mr.  Orne;  that  said  Orne  was  absent  at  this  time; 
that  said  package  was  broken  open;  that  said  Whitney  forthwith 
took  the  money  of  said  package  to  New  Orleans  and  had  it  re- 
deemed  there,  and  that  thereafter  said  Orne  never  made  his  appear- 
ance at  the  board  nor  furnished  any  explanation  of  his  conduct; 
that  he  left  Hernando  and  did  not  return  until  after  complainants 
were  enjoined,  and  then  assumed  his  post  and  functions  as  presi- 
dent of  said  bank;  that  twelve  or  eighteen  months  since  the  Her- 
nando Bank  made  an  arrangement  with  the  New  York  Banking 
Company  for  a  loan  of  $200,000,  to  be  advanced  in  instalments 
of  $50,000  every  ninety  days,  the  first  to  fall  due  in  the  fall  of 
1838,  which  was  to  have  been  met  by  the  Hernando  Bank  by 
shipping  cotton  to  the  agent  of  said  New  York  Banking  Company 
in  New  Orleans;  that  to  secure  said  New  York  Banking  Company 
for  said  loan,  the  bonds  of  the  said  Hernando  Bank  for  $200,000, 
and  the  mortgages  on  real  estate,  executed  by  the  stockholders  to 
the  bank  to  secure  their  stock,  to  the  amount  of  $200,000,  were 
also  assigned  over  to  John  Delafield,  president  of  said  New  York 
Banking  Company. 

Complainants  state  that  said  Delafield,  president,  failed  and  re- 
fused to  comply  with  his  agreement  aforesaid,  and  only  advanced 
two  instalments  of  fifty  thousand  dollars  each;  also,  they  believe 
said  Delafield  to  be  a  partner  in  the  Boston  Land  Company,  and 
in  the  New  York  and  Mississippi  Land  Company;  and  they  be- 
lieve Edward  Orne  to  be  his  partner,  and  the  confidential  agent 
and  attorney  in  fact  of  said  Boston  Land  Company;  that,  of  the 
aforesaid  loan  made  by  the  New  York  Banking  Company  to  the 
Hernando  Banking  Company,  said  Edward  Orne  used  about  forty 
thousand  dollars  in  redemption  of  the  issues  of  the  bank,  which 
he  had  received  for  lands  sold  by  him  as  agent  of  said  Land 
Company;  that  the  Hernando  Bank  executed  her  bonds  to  the 
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amount  of  one  hundred  and  thirty  thousand  dollars,  and  placed 
them  in  the  hands  of  one  Benjamin  D.  Whitney,  of  Boston,  bro- 
ther-in-law of  said  Orne,  to  be  sold  for  the  benefit  of  said  bank; 
that  said  Whitney,  according  to  said  Orne's  instructions,  handed 
over  said  one  hundred  and  thirty  thousand  dollars  of  bank  bonds 
to  said  J.  Delafield,  president,  as  additional  security  for  the  before 
mentioned  loan,  and  without  the  knowledge  or  authority  of  the 
board  of  directors;  that  complainants  own  more  stock  than  any 
other  three  stockholders,  for  that  they  have  secured  between  ninety 
and  one  hundred  thousand  dollars  out  of  about  three  hundred 
thousand  dollars,  and  that  they  own  a  separate  interest,  in  their 
individual  names,  to  a  large  amount  of  property,  in  the  town  of 
Commerce,  and  of  notes  in  the  possession  of  the  bank  attorney  for 
collection;  that  the  Hernando  Bank  has  become  wholly  unable  to 
meet  its  engagements,  <fcc.  because  said  Delafield  has  failed  to  ful- 
fil his  contract,  and  said  Orne  has  seized,  without  authority,  on  the 
New  Orleans  funds,  as  aforesaid;  that  Bybee  is  under  Orne's  influ- 
ence, and  that,  Orne  being  a  partner  of  Delafield,  they  are  both 
wholly  unfit  to  manage  the  affairs  of  the  bank;  that  said  bank 
must  rely  on  process  of  law  to  render  its  debts  available,  and,  to 
save  the  associates  from  ruin,  complainants  pray  for  the  appoint- 
ment of  a  receiver  to  wind  up  and  close  the  affairs  of  the  bank; 
that  defendants  be  required  to  answer,  <fcc.;  that  said  Ome  and 
Bybee  be  enjoined  from  exercising  the  functions  of  their  office, 
and  that  accounts,  cfcc.  may  be  had,  and  all  the  effects  placed  in 
the  hands  of  a  commissioner. 

To  all  this  two  separate  answers  are  filed,  one  by  each  party 
on  whom  process  was  served,  to  wit:  Joseph  N.  Bybee  and  Ed- 
ward Orne — which  answers  state  as  follows,  to  wit: 

The  answer  of  Joseph  N.  Bybee,  respondent,  saith — It  is  true 
complainants  were  enjoined  as  directors,  and  that  at  that  time  Ed- 
ward Orne  was  president,  and  respondent  cashier;  that  he  did  de- 
liver the  keys  of  the  bank  to  said  sheriff,- but  did  so  in  ignorance 
of  the  requisition  of  law,  in  obedience  to  which  he  supposed  he 
was  acting;  that  the  keys  were  immediately  returned;  were  not 
out  of  his  sight  a  moment;  that  no  injury  did  arise  or  accrue  to 
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the  bonk  therefrom,  and  that  he  has  acted  since  as  agent  of  the 
bank. 

The  sale  of  furniture  to  Hallett  was  conditional.  Hallett  was 
a  creditor  of  the  bank  for  more  than  four  hundred  dollars,  and 
the  furniture  was  paid  to  him  for  said  debt,  with  privilege  of  re- 
demption on  payment  of  the  money  on  said  debt 

The  exchange  of  bank  notes  for  certificates  of  deposit  made  by 
the  bank,  did  not  exceed  two  hundred  dollars,  and  that  by  the  ex- 
change neither  the  nature  nor  liability  of  said  bank  was  changed; 
that  respondent  had  no  favorites,  and  that  he  never  refused  access 
to  books  or  any  information  which  complainants  ever  asked  for, 
that  the  amount  of  Felix  Lewis's  debt  was  about  two  thousand 
dollars;  that  he  paid  sixteen  hundred  dollars  of  it,  and  his  deed 
was  released  for  the  balance  on  his  pledge  to  pay  the  same  prompt- 
ly in  par  funds;  that  Edward  Orne  had  a  large  deposit  in  bank, 
and  to  pay  the  note  or  notes  referred  to  of  R.  E.  Orne,  he  drew  a 
check  on  his  deposit  and  received  the  notes,  as  he  had  a  right  to 
do.  The  debt  of  said  Murray  is  secured  by  a  deed  of  trust  on  a 
valuable  section  of  land.  The  debt  is  only  $2,000,  and,  with 
the  approbation  of  one  of  complainants,  in  the  exercise  of  rear 
satiable  discretion,  respondent,  as  cashier  and  trustee,  extended  in- 
dulgence to  said  Murray,  and  by  so  doing  did  no  injury  to  the 
bank  Said  Orne  did  not  check  out,  by  a  considerable  amount* 
the  sum  he  had  then  on  deposit 

Mr.  Delafield,  president  of  the  New  York  Banking  Company, 
was  the  only  capitalist  who  would  render  aid  and  support  to  the 
Hernando  Bank;  and,  to  secure  his  confidence  and  maintain  it, 
the  bonds  in  Mr.  Whitney's  hands  were,  by  consent  of  respondent, 
delivered  as  farther  security  to  Mr.  Delafield;  that  complainants 
did,  by  their  action,  acquiesce  in  this  act;  that  Mr.  Delafield's  con- 
tract was  provisional,  and,  to  secure  the  payment  by  said  Dela- 
field of  the  last  instalments  of  the  loan,  it  was  necessary  to  ship 
cotton  by  January  1, 1840,  to  his  agent  in  New  Orleans;  that  the 
bank,  in  order  to  do  so,  appointed  the  complainants  to  make  ad- 
vances on  and  purchase  cotton  for  said  purpose;  that  complainants 
received  over  sixty  thousand  dollars  for  said  purpose  of  meeting 
the  engagement  with  said  Delafield;  and  that  said  complainants 
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violated  said  trust,  shipped  the  cotton  to  their  own  house,  and 
thus  mainly  produced  the  present  position  of  the  bank. 

Complainants  filed  the  bill  with  a  view  to  defeat  the  payment 
of  their  debts  to  it  and  destroy  the  institution;  and  the  respondent 
farther  believes  the  amount  of  Stock  they  own  in  said  bank  is  not 
sufficient  to  pay  their  liability  to  it;  that  the  bank  is  temporarily 
prostrate,  and  that  the  appointment  of  a  receiver  would  be  produc- 
tive of  great  loss,  because  part  of  the  property  of  the  bank  con- 
sists of  bills  and  notes  due  on  conditions  which  cannot,  in  that 
ease,  be  fulfilled. 

Respondent  denies  fraud  and  incompetency;  invites  scrutiny; 
shows  he  owes  the  bank  nothing,  while  complainants  are  largely 
indebted  to  it;  denies  all  undue  influence  over  him,  and  states, 
since  the  injunction  has  been  served  on  him,  he  has  delivered  up 
all  control  of  the  bank. 

The  separate  answer  of  Edward  Ome  saith,  that  he  adopts  the 
answer  of  Joseph  N.  Bybee  to  the  charges  in  relation  to  the  sale 
of  furniture  to  Hallett;  the  debt  of  Felix  Lewis,  and  Ed.  Orne's 
deposit  and  check,  and  leaves  the  answer  to  No.  5  to  his  co-defen- 
dant 

Since  the  answer  of  said  Bybee  the  money  has  been  paid  on  the 
debt  due  by  said  Murray,  and  that  ground  of  complaint  is  removed. 

Respondent  owned  notes  of  the  bank,  received  by  him  in  the 
course  of  business.  In  payment  of  these  he  received  notes  paya- 
ble in  New  Orleans,  and  thus  only  obtained  what  was  actually  his 
right  and  due  to  every  creditor,  and  denies  the  statement  made  by 
complainants. 

He  expressly  denies  that  he  is  a  co-partner  with  John  Delafield 
in  any  land  company;  has  no  connexion  with  him;  and  has  not 
received  forty  thousand  dollars,  as  stated  by  complainants. 

Respondent  confirms  the  answer  of  co-defendant,  Bybee,  in  re- 
lation to  the  bonds  in  the  hands  of  Mr.  Whitney,  and  shows  the 
necessity  and  great  expediency  of  placing  them  in  Mr.  Delafield's 
hands  to  secure  his  confidence,  and  states  the  transfer  was  only 
as  security;  admits  the  bank  is  in  bad  credit,  but  ascribes  it  to  the 
fact  that  complainants  drew  out  more  than  sixty  thousand  dollars 
to  advance  on  cotton  to  be  sent  to  New  Orleans  to  Mr.  Delafield's 
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agent,  as  per  contract;  that  said  complainants  were  unfaithful  to 
their  trust,  and  in  consequence  Mr.  Delafield  refused  to  make  fur- 
ther advances.  This,  with  the  excessive  issues  made  by  the 
board,  was  the  true  cause  of  the  bank's  difficulties. 

Respondent  denies  connexion  with  said  Delafield,  and  undue 
influence  over  Bybee;  he  does  not  believe  it  advisable  to  wind  up 
the  affairs  of  the  bank,  and  does  not  admit  the  jurisdiction  of  this 
honorable  court  therein. 

Said  respondent  farther  sets  forth,  that,  since  the  filing  of  the 
answer  of  his  co-defendant,  Bybee,  in  this  cause,  a  new  election 
for  Directors  has  been  held  in  pursuance  of  the  charter;  that  the 
complainants  were  not  re-elected  in  the  new  board  of  directors, 
but  that  respondent  was  re-elected  president,  and  his  co-defendant, 
Bybee,  cashier;  and  that  the  new  directors  are  taking  important 
steps  towards  fulfilling  the  obligations  of  the  bank.  He  submits, 
therefore,  whether  the  restraining  order,  heretofore  made  in  this 
case,  has  not  lost  its  influence  from  the  new  election.  And  still 
farther,  respondent  submits  to  this  honorable  court,  as  if  he  had 
demurred,  how  far  it  has  jurisdiction  in  dissolving  or  taking  away 
or  adjusting  the  corporate  rights  and  functions  of  the  institution. 
He  denies  all  fraud,  &c. 

Other  parties  were  made  defendants  to  this  cause  in  the  bill  of 
complainants,  but  no  process  whatever  has  been  served  upon  them. 
They,  however,  appear  in  this  case,  and  have,  by  their  attorneys, 
entered  and  filed  a  formal  demurrer. 

Barton  and  Chalmers  for  complainants. 
Brief  not  filed. 

Delafield,  Bradford  and  Clayton  for  defendants. 

Upon  the  state  of  facts  in  this  case,  the  most  important  question 
which  presents  itself  is,  whether  this  honorable  court  possesses 
jurisdiction  in  the  premises? 

The  parties  to  this  cause  are  three  members  of  an  incorporated 
bank,  complainants,  and  the  president  and  cashier  of  the  bank 
defendants.  Certain  others  of  the  corporators,  but  not  all,  are 
named  defendants  in  the  bill  of  complaints,  pro  forma,  but  no 
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process  has  been  served  upon  them.  The  corporation  is  not  a 
party  to  the  suit.  The  bill  charges  solely  against  the  president 
and  cashier.  No  cause  whatever  is  shown  against  the  corporation 
nor  against  the  corporators  generally,  yet  a  receiver  is  asked  for 
in  the  bill  to  take  charge  of  the  effects  of  the  corporation,  and 
that  a  corporation  on  which  no  process  has  been  served — against 
which  none  has  been  directed.  The  bank  is  not  a  party  to  the 
bill.  The  case,  then,  fails,  and  the  demurrer  of  the  defendants  is 
sustained,  for  want  of  a  proper  bill  and  for  want  of  proper  parties 
before  the  court. 

But  were  this  bill  well  framed,  and  had  it  called  in  proper  par- 
ties, has  this  court  jurisdiction  of  the  case — of  the  subject  matter 
of  the  bill  of  complaints?  Has  it  power  to  grant  the  relief,  or 
make  the  decree  prayed  for?  The  sixteenth  section  of  article  4 
of  the  revised  constitution  of  this  state  provides,  that  "a  separate 
Superior  Court  of  Chancery  shall  be  established  with  full  jurisdic- 
tion in  all  matters  of  equity?  and  then  determines  the  powers  of 
Ihe  court.  This  is  its  original,  and  as  the  supreme  court  of  this 
state  has  decided,  its  exclusive  jurisdiction,  2  Howard's  Reports, 
p.  861.  No  law  of  this  state  has  given  this  court  any  other,  but 
on  the  contrary,  the  decisions  are  explicit  in  the  cases  reported  by 
Howard,  that  the  jurisdiction  of  the  respective  courts  shall  not  be 
deemed  concurrent.  No  case  decided  on  general  principles  can 
be  cited,  which  will  give  the  court  a  precedent  for  jurisdiction  in 
a  case  like  this,  which  belongs  purely  to  common  law.  And  the 
legislature  of  New  York  was  of  this  opinion  when  it  gave  to  its 
chancery  court,  by  express  statute,  the  power  to  examine  banks, 
to  restrain  them  by  injunction,  and  to  appoint  receivers  to  close 
their  affairs.  Authorities  from  that  state  must  be  received  as 
decisions  on  their  local  law.    Note  to  2  Kent  Com.  p.  304. 

These  corporators,  complainants,  defendants  and  others  not 
named,  are  associated  under  a  public  law  which  this  court  can- 
not annul.  It  cannot,  as  in  a  partnership,  dissolve  the  corpora- 
tion because  the  purposes  for  which  it  was  organized  cannot  be 
accomplished;  nor  can  it  interfere  because  it  has  even  dissolved. 
It  cannot  try  that  question.  The  charter  which  is  the  article 
of  association,  is  beyond  the  jurisdiction  of  this  court,  for  it  is 
comprehended  in  the  archives  of  the  common  law.    To  this  tri- 
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bunal  alone  can  it  be  referred.  It  is  admitted  the  jurisdiction  of 
this  court  may  comprehend  corporations  eleemosynary  in  their 
character,  or  fiduciary;  but  those  alone,  for  most  cases  in  their 
bigness,  are  purely  within  equity  jurisdiction.  "Civil  corpora- 
.tjehs,"  (says  Chancellor  Kent  in  2  vol.  Com.  p.  304,)  whether  pub- 
lic, as  the  corporations  of  towns*  and  cities,  or  private,  as  bank, 
.insurance,  manufacturing  and  other  companies  of  the  like  nature, 
are  not  subject  to  this  species  of  visitation.  They  are  subject  to 
the.  general  law  of  the  land,  and  amenable  to  the  judicial  tribu- 
nals for  the  exercise  and  abuse  of  their  powers. .  *  *  *  *  The 
better  opinion  seems,  however,  to  be,  that  any  corporation  charge- 
able with  trusts  may  be  inspected,  controlled  and  held  accounta- 
ble in  chancery  for  an  abuse  of  such  trusts.  With  that  excep- 
tion the  rule  seems  to  be,  that  all  corporations  are  amenable  to 
the  courts  of  law,  and  then  only,  according  to  the  course  of  the 
common  law,  for  non-user  or  mis-user  of  their  franchises.  2 
Kent's  Com.  304. 

Can  this  court  interfere  on  charges  of  misconduct  between  the 
corporators,  as  such?  The  charter  prescribes  their  mode  of  action. 
Their  powers  are  defined  by  public  law.  This  court  cannot 
interfere,  for  it  must  proceed  on  the  pretence  of  a  violation  of  the 
charter.  This  is  a  question  this  court  cannot  try.  These  corpo- 
rators have  a  law  unto  themselves,  which  is  their  charter.  Under 
this  they  came  together.  They  associated  voluntarily  under  a 
fixed  rule,  which  they  well  knew  was  beyond  the  control  of  this 
court.  They  took  its  advantages  cum  onere,  and  they  must  abide 
by  it.  They  subjected  themselves  to  the  action  of  the  corporate 
body  under  the  charter.  They  placed  a  confidence  in  that  body 
which  this  court  cannot  interfere  to  impair  or  justify.  One  or 
two  or  three  corporators,  as  in  this  instance,  may  be  dissatisfied; 
but  will  the  court,  can  it  interfere  to  jeopardize  or  impair  the  cor- 
porate rights  of  their  fellows?  The  defendants  abide  by  their 
corporate  rights.  The  complainants  must  abide  by  theirs.  But 
suppose  the  actions  unjust  and  inequitable?  They  either  act 
under  the  charter,  or  they  do  not.  If  under  the  charter,  it  is  clear 
that  this  court  cannot  interfere,  however  hard  or  inequitable  their 
acts  may  be.  If  they  do  not  act  in  accordance  with  the  charter, 
they  must  act  in  violation  of  it  Should  this  court  then  inter- 
Vol.  1—15 
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fere,  it  must  proceed  upon  such  ground  of  violation  of  the  char- 
ter. Can  this  court  do  this?  Can  it  declare  a  corporate  act  not 
to  be  such?  Can  it  declare  any  act  to  be  in  violation  of  the  char- 
ter? Can  this  court  even  interfere  with  die  officers  of  a  corpora- 
tion, at  the  instance  of  corporators?  The  corporation  acts  by  its 
officers.  In  many  cases  they  bind  the  corporators  without  their 
consent  Their  acts  may  be,  and  often  are,  the  cause  of  forfeiture 
of  charter.  They  may  cause  a  total  loss  of  corporate  property 
by  misconduct.  If  they  violate  the  charter,  they  may  cause. a 
judicial  forfeiture.  This  would  cause  a  total  loss  of  the  corporate 
property,  which  in  such  case  would  either  vest  in  the  state,  or 
revert  to  original  grantors.  But  can  this  court  interfere  to  pre- 
vent it?  No  authority  is  found  for  such  a  position.  The  same 
objection  exists  to  an  interference  in  case  of  the  officers  as  in  case 
of  the  corporators.  Even  though  there  be  no  adequate  remedy 
at  common  law,  still  the  court  will  not  interfere. 

1.  Because  the  parties  voluntarily  placed  themselves  under  a 
corporate  law  which  is  beyond  the  control  of  a  court  of  equity; 
a  public  law  of  the  land. 

2.  Because  this  court  cannot  interfere  unless  on  the  ground  of 
forfeiture  of  charter,  which  is  a  matter  of  pure  law,  and  not  of 
equity  jurisdiction. 

Lastly.  The  bill  of  complainants  prays  for  a  receiver.  This, 
in  effect  prays  a  dissolution  of  and  destruction  of  the  banking 
privileges.  Can  the  court  grant  this?  A  charter  is  a  public  law. 
The  destruction  here  prayed  for  would  be  in  effect  a  forfeiture  of 
the  charter,  or  a  forcible  and  ruinous  determination  of  vested 
rights,  before  their  legitimate  expiration.  The  decisive  action  of 
this  court  would  be,  in  fact,  a  collateral  determination  of  the  ques- 
tion of  forfeiture  of  charter,  which  cannot  be  done  collaterally,  or 
incidentally,  or  in  any  manner  except  by  a  direct  proceeding  for 
that  purpose,  and  then  only  by  the  government.  Ang.  and  Ames, 
Corp.  510.  Otherwise  a  court  of  equity  may  indirectly  annul  a 
law. 

In  the  evidence  before  the  honorable  court,  no  case  of  gross 
abuse  is  shown  on  the  part  of  the  corporators,  except  the  com- 
plainants, nor  of  their  officers,  nor  is  any  charge  made  against  the 
body  of  the  corporators.    The  president  is  the  only  corporator 
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against  whom  a  charge  is  made.  Is  the  whole  body  of  corporators 
to  pay  the  penalty  of  his  offences?  Both  president  and  cashier, 
against  whom  charges  are  made,  are  subject  to  the  stockholders, 
and  may  be  removed  for  misconduct  They  hare  then  an  ad- 
equate remedy  at  law. 

The  positions  here  taken  relate  to  controversies  between  the 
corporators  themselves.  The  jurisdiction  of  this  court,  in  cases 
between  third  persons  and  a  corporation,  rest  on  other  grounds, 
and  cannot  apply  to  this  case. 

That  the  corporation  is  a  necessary  party,  see  Robinson  v.  Smith, 
3  Paige,  222.  The  case  of  Yerplanck  v.  The  Mercantile  Insurance 
Company  of  New  York  and  Barker,  (2  Paige,  438,)  shows  very 
clearly  the  limit  upon  the  powers  of  courts  of  chancery  in  regard 
to  cases  of  this  kind  Aside  from  the  statute  of  that  state  of  a 
late  date,  the  court  never  goes  farther  in  behalf  of  the  stockhold- 
ers of  a  corporation,  than  to  restrain  the  individual  directors  from 
violating  their  trust.  lb.  451.  The  view  there  taken  is  conclu- 
sive against  the  exercise  of  the  jurisdiction  sought  to  be  exercised 
in  this  case. 

The  answer  of  Orne  is  made  to  operate  as  a  demurrer.  Bybee 
is  not  a  member  of  the  corporation,  and  is  fully  under  the  control 
of  the  new  board  of  directors.  The  same  remark  is  applicable  to 
Orne,  as  an  officer  of  the  institution.  The  reasoning  which  goes 
to  show  the  court  cannot  exercise  jurisdiction  over  the  corporation, 
goes  equally  to  show  that  it  cannot  appoint  a  receiver.  And  the 
cases  last  cited  sustain  the  same  position. 

Upon  these  grounds  it  is  submitted  that  the  injunction  should 
be  dissolved  and  the  bill  dismissed.  Indeed,  since  the  new  elec- 
tion of  directors,  the  injunction  seems  to  us  to  be  inoperative. 

In  regard  to  the  exceptions  to  the  answers,  a  few  words  will 
suffice.  There  are  many  statements  in  the  bill  that  are  mere 
episodes,  having  no  conceivable  connection  with  the  relief  prayed 
for,  and  no  tendency  to  make  out  a  cause  which  the  court  would 
have  jurisdiction  to  sustain.  These  matters  it  is  unnecessary! 
according  to  all  books  of  practice,  to  answer,  and  tried  by  this 
simple  test,  the  answers  are  good  They  do  not  evade  or  pass 
over  any  material  allegation  connected  with  the  relief  sought  for. 
Take  the  second  exception  for  example.    Orne  says  he  took  six 
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or  seven  thousand  dollars,  not  ten  or  fifteen  thousand  dollars,  of 
New  Orleans  funds;  that  he  took  them  in  exchange  for  due  funds 
which  he  held;  that  he  knew  of  no  order  of  the  board  to  forbid 
it;  and  that  he  took  only  what  any  other  creditor  was  entitled  to. 
That  is  surely  all  that  was  necessary  to  show  the  honesty  of  the 
transaction. 

In  the  fourth  exception  it  is  not  distinctly  stated  in  the  bill  that 
there  is  a  Boston  Land  Company,  distinct  from  the  New  York 
and  Mississippi  Land  Company.  The  fact  is,  that  there  is  no 
such  company  as  the  Boston  Land  Company;  and  my  intimate 
knowledge  of  that  fact  led  me  to  believe  that  they  alluded  to  but 
one  company. 

But  in  various  parts  of  the  answer  all  connection  with  Delafield 
in  business  is  disclaimed;  and  there  is  nothing  in  the  charge  which 
can  affect  the  decree.    This  is  true  of  all  the  exceptions. 

The  answer  is,  moreover,  a  demurrer,  and  avoids  all  objections 
in  that  way. 

The  injunction  has,  moreover,  performed  its  functions — a  new 
directory  having  been  elected.  Bybee  is  not  one  of  the  corpora- 
tors; no  decree  can  therefore  be  rendered  against  him  affecting  the 
injunction.  The  new  directory  can  remove  him  at  pleasure,  if 
they  think  it  necessary. 

The  Chancellor. 

This  bill  is  filed  by  the  complainants  as  three  of  the  stockhold- 
ers of  the  Hernando  Rail  Road  and  Banking  Company,  against 
Orne  and  Bybee,  as  a  president  and  cashier,  and  against  Hallet, 
Brown  and  others,  as  a  portion  of  the  stockholders  in  said  compa- 
ny. The  bill  charges  that  the  defendants,  Orne  and  Bybee,  are 
incompetent  and  unfit  persons  to  have  charge  of  the  affairs  of 
said  company,  and  charges  them  with  various  acts  of  abuse,  and 
delinquency  in  their  official  conduct,  in  misapplying  the  funds  of 
the  company  and  otherwise  mismanaging  its  affairs.  The  bill 
prays  for  an  injunction,  which  was  granted,  restraining  the  said 
Ome  as  president,  and  the  said  Bybee  as  cashier,  from  the  exercise 
of  their  official  functions  as  officers  of  said  company.  It  also 
prays  for  the  appointment  of  commissioners  to  take  charge  of  the 
effects  of  the  bank,  of  whatsoever  character,  and  that  the  affairs  of 
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said  bank  "be  finally  settled  up  and  closed— that  an  account  be 
taken  between  the  stockholders,  <fcc." 

The  defendants,  Bybee  and  Ome,  have  filed  their  answers,  the 
latter  insisting,  by  way  of  demurrer,  upon  the  want  of  jurisdic- 
tion of  this  court  over  the  subject  matter  of  the  bill.  To  these 
answers  various  exceptions  are  taken  by  the  complainants.  The 
defendants,  Brown  and  others,  have  demurred  to  die  bill,  and  rely 
upon  the  want  of  jurisdiction  over  the  case,  as  also  the  want  of 
proper  parties.  The  case  was  submitted,  by  agreement,  upon  the 
bill  and  answers  of  two  of  the  defendants,  and  upon  the  excep- 
tions thereto,  as  also  upon  the  demurrer  of  the  other  defendants. 
It  is  unnecessary  to  advert  to  the  exceptions  to  the  answers.  The 
precedent  question  of  jurisdiction  must  first  be  disposed  of.  It 
will  be  seen  that  the  object  and  purpose  of  the  bill  is  to  divest  the 
corporators  of  all  authority  and  control  over  their  corporate  effects; 
to  place  the  management  and  settlement  of  its  affairs  under  the 
jurisdiction  of  this  court,  and  thus  work  a  complete  dissolution  of 
the  corporation  itself.  Although  the  bill  does  not  ask  directly  for 
a  decree  dissolving  the  corporation,  yet  if  the  relief  asked  would 
work  that  effect,  the  court  is  bound  to  look  to  the  consequences. 

The  principle  is  well  settled  that  charter  privileges  cannot  be 

taken  away  by  any  collateral  proceeding,  nor  in  any  other  mode, 

than  by  a  direct  proceeding  through  the  usual  forms  of  a  scire 

facias,  or  information  in  the  nature  of  a  quo  warranto,  regularly 

prosecuted  in  a  court  of  law.    Aug.  &  Ames  on  Corp.  510. 

These  modes  of  proceeding  belong  exclusively  to  courts  of  law; 
for,  though  chancery  may  hold  persons  who  sustain  the  relation 
of  trustees  to  a  corporation,  accountable  for  abuse  of  their  trust, 
yet  it  cannot  dissolve  the  corporation  itself,  nor  divest  it  of  its  cor- 
porate character  and  capacity.  3  John.  R.  134;  5  John.  C.  R.  380; 
2  John.  C.  R.  388;  17Ves.491;  6  Term  R.  85. 

It  cannot  be  concealed  that  to  decree  the  prayer  of  the  com- 
plainants'  bill  would  be  to  decree  a  dissolution  of  the  corporation. 
In  this  respect  it  differs  materially  from  bills  which  have  frequent- 
ly been  entertained  by  courts  of  equity,  at  the  instance  of  stock- 
holders against  the  directors  of  a  corporate  company,  to  compel 
them  to  account  for  the  improper  use  of  funds,  or  to  restrain  them 
from  violating  their  trust    That  a  court  of  equity,  as  such,  has 

15* 
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not  jurisdiction  or  power  over  corporate  bodies,  for  the  purpose  of 
restraining  their  operations  or  winding  up  their  concerns,  is,  I 
think,  well  settled  by  various  authorities.  1  Edwards's  C.  R  84; 
2  John.  C.R  371-8. 

In  the  case  of  the  Attorney  General  v.  Bank  of  Niagara,  1  Hop- 
kins, 354,  where,  ponding  a  proceeding  before  the  supreme  court 
of  New  York  for  the  purpose  of  annulling  the  charter  of  the  bank, 
an  application  was  made  for  an  injunction  to  restrain  the  bank 
from  making  discounts,  receiving  deposits  or  issuing  notes,  the 
chancellor  held  that  there  was  no  authority  to  be  found  to  warrant 
such  an  application,  and  that  it  was  very  clear  that  the  court  had 
not  jurisdiction  over  the  case.  It  may  be  remarked  that  the  legis- 
lature of  that  state,  shortly  after  this  decision,  conferred  jurisdic- 
tion upon  its  courts  of  chancery  over  incorporated  companies,  to 
the  extent  of  enjoining  them  and  winding  up  their  affairs  in  the 
manner  pointed  out  by  the  statute.  In  a  subsequent  case,  where 
a  similar  application  was  made,  the  chancellor  said  the  application 
must  be  considered  as  founded  altogether  upon  the  statute  above 
referred  to,  and  that  the  general  jurisdiction  of  a  court  of  equity 
did  not  extend  to  the  case.  Hop.  C.  R.  598,  Attorney  General  v. 
Bank  of  Chenango. 

I  entertain  no  doubt  that  this  court  has  jurisdiction  at  the  in- 
stance of  stockholders  to  call  the  directors  of  a  monied  or  other 
joint  stock  corporation  to  account  for  any  abuse  of  trust  or  waste 
or  misapplication  of  the  funds  of  the  company.  But  in  such  case 
the  jurisdiction  is  over  the  directors  personally,  and  not  over  the 
corporation.    Robinson  v.  Smith,  3  Paige  Ch.  222. 

The  directors  of  an  aggregate  corporation,  who  are  charged 
with  the  control  and  direction  of  its  affairs,  become  the  agents  and 
trustees  of  the  corporation,  and  in  their  trust  character  may  be 
held  accountable  in  this  court,  at  the  instance  of  the  stockholders, 
for  dereliction  of  duty  or  fraudulent  breach  of  trust.  Verplanck 
v.  Mercantile  Insurance  Company,  1  Edw.  C.  R.  84. 

In  such  case  it  is  the  trust  relation  which  gives  jurisdiction  to 
the  court;  and  chancellor  Kent  said,  to  this  plain  and  ordinary 
head  of  equity  the  jurisdiction  of  chancery  over  corporations 
ought  to  be  confined.  Attorney  General  v.  Utica  Insurance  Com- 
pany, 2  J.  C.  R.  388.    But  such  relation  does  not  exist  between 
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the  stockholders  and  the  corporation  itself,  nor  between  different 
sets  of  stockholders  of  the  same  company.  The  relation  of  trus- 
tees and  cestui*  que  trust  requires  separate  and  distinct  persons 
to  constitute  it,  whereas  the  stockholders  of  an  incorporated  com- 
pany are  one  and  the  same.  Their  individuality  is  merged  in  the 
artificial  person  of  which  they  are  component  parts.  1  Edwards's 
C.R.84. 

In  the  case  now  before  me  the  bill  is  filed  by  the  complainants, 
as  stockholders,  against  Orne  and  Bybee  as  president  and  cashier, 
enjoining  them  from  the  exercise  of  their  official  functions,  and  for 
an  account  of  alleged  misuse  of  monies,  and  against  the  other  de- 
fendants as  stockholders  of  the  Hernando  Rail  Road  and  Banking 
Company.  So  far  as  the  defendants  Brown  and  others  are  con- 
cerned, as  joint  stockholders  with  the  complainants,  it  is  obvious, 
from  what  has  been  already  said,  that  there  is  no  ground  for  enter- 
taining the  bill;  for  as  between  them  the  trust  relation  which  gives 
jurisdiction  does  not  exist.  This  disposes  of  the  case  as  to  the 
defendants,  who  are  made  such  upon  no  other  ground  than  that  of 
their  being  stockholders  in  said  company. 

The  next  inquiry  is,  can  the  suit  be  sustained  by  the  complain-, 
ants,  as  stockholders,  against  the  defendants  Orne  and  Bybee,  for 
the  purpose  of  compelling  an  account  for  monies  used  or  misap- 
plied by  them  as  president  and  cashier  of  said  company.  I  think 
it  may  be  laid  down  as  a  general  rule,  that  suits  brought  for  the 
purpose  of  compelling  the  ministerial  officers  of  a  private  corpora- 
tion to  account  for  breach  of  official  duty  or  misapplication  of  cor- 
porate funds,  should  be  brought  in  the  name  of  the  corporation. 
Such  officers  are  directly  amenable  to  the  directors  of  the  com- 
pany, who  are  charged  with  the  protection  and  management  of 
its  affairs,  and  who  direct  its  corporate  action.  Robinson  v.  Smith, 
3  Paige  Ch.  R.  233.  This  rule  might  be  dispensed  with  if  it 
were  alleged  and  made  to  appear  that  the  directory  of  the  corpo- 
ration connived  at  the  delinquency  or  misconduct  of  its  officers, 
or  refused  to  bring  them  to  account  by  suit  In  such  case,  the 
stockholders  as  the  real  and  ultimate  parties  in  interest  would  be 
permitted  to  bring  suit  directly  in  their  own  names.  (lb.)  I 
think,  then,  that  the  objection  for  want  of  proper  parties  is  well 
taken.    So  far  as  the  case  depends  upon  the  injunction  granted 
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against  the  aforesaid  officers  of  the  company,  I  am  unable  to 
perceive  any  thing  in  it  which  warrants  the  jurisdiction  which 
was  assumed  for  that  purpose. 

Every  corporation  has  within  itself  the  power  of  guarding 
against  any  apprehended  or  threatened  abuse  of  its  ministerial 
officers.  The  right  of  amoving  an  officer  of  a  private  corpora- 
tion, without  any  express  provision  for  that  purpose,  is  considered 
an  inseparable  incident  of  corporate  powers.  Ang.  &  Ames  on 
Corp.  58.  And  such  right  of  amotion  may  be  exercised  when 
gross  delinquency  or  other  misconduct  of  officers  indicates  the 
necessity  and  propriety  o(  such  action.  This  right  of  removal 
for  breach  of  duty  applies  as  well  to  officers  whose  office  is  of  the 
essence  of  the  corporation,  (such  as  the  directors  of  a  corporate 
company,)  as  to  those  who  are  mere  executive  agents.  But  a 
material  distinction  exists  between  the  first  class  of  officers  and 
those  whose  duties  are  merely  ministerial,  such  as  the  cashier 
and  other  executive  officers  of  a  bank,  who  are  usually  appointed 
durante  bene  placito,  and  may  be  removed  without  any  other 
cause  than  that  of  its  being  the  pleasure  of  those  who  appointed 
them.  In  such  case  it  is  said  the  right  to  amove  is,  of  course, 
incident  to  the  right  of  appointment,  Ang.  &  Ames  Corp.  247, 
and  I  take  it  for  granted  that  such  officers  may  be  amoved  for 
cause,  even  where  the  tenure  of  office  is  fixed  for  a  definite 
period. 

It  may  be  said  that  the  bill  in  this  case  does  not  ask  a  removal 
of  the  officers;  but  I  conceive  an  injunction  indefinitely  suspend- 
ing an  officer,  is  in  its  character  so  near  akin  to  an  absolute 
removal,  as  to  deify  any  sound  distinction  between  the  two  modes 
of  accomplishing  the  same  thing.  The  right  of  amoving  the 
officers  of  a  private  corporation  belongs  exclusively  to  the  corpo- 
ration itself;  this  court  has  no  jurisdiction  or  power  for  such  pur- 
pose. In  the  case  of  the  Attorney  General  v.  the  Earl  of  Claren- 
don, 17  Yes.  491,  it  was  distinctly  laid  down  by  the  master  of  the 
rolls,  that  chancery  had  no  jurisdiction  with  regard  to  the  amotion 
of  corporators  of  any  description.  If  this  be  true,  it  would  seem 
to  follow  that  this  court  cannot  by  its  injunction  suspend  a  corpo- 
rator or  officer  from  the  exercise  of  their  corporate  or  official  priv- 
ileges, and  thus  do  indirectly  that  which  may  not  be  done  directly. 
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It  may  be  again  repeated  that  a  court  of  equity  has  no  general 
jurisdiction  over  corporations  or  corporators,  except  so  far  as  the 
transaction  may  assume  the  character  of  a  trust,  and  place  the 
parties  in  the  relation  of  trustees  and  cestuis  que  trust. 

The  principles  of  this  case  are  new  in  this  state,  and  I  have 
regretted  that  I  have  been  compelled  to  throw  these  views 
together  somewhat  hastily,  rather  as  furnishing  some  of  the  rea- 
sons which  have  influenced  my  mind,  than  as  a  thorough  and 
finished  view  of  the  subject 

The  demurrer  must  be  sustained,  the  injunction  dissolved  and 
the  hill  dismissed. 
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B y  the  rixtfa  article  of  the  Chickasaw  treaty,  it  is  provided  that  a  section  of  lead 
within  the  territory,  which  waa  the  principal  subject  of  the  treaty,  should  be  reserved 
to  each  male  and  female  of  the  Chickasaw  tribe,  not  being  the  heads  of  families, 
who  were  of  the  age  of  twenty -one  years  and  upwards.  This  treaty  vests  a  right 
in  the  persons  described  to  one  section  of  land,  and  that  right  may  be  conveyed  to 
ft  third  party  even  before  the  land  is  located,  if  the  conveyance  is  made  according  to 
the  forms  prescribed  in  the  treaty. 

It  is  now  the  well  settled  doctrine,  that  even  a  mere  possibility,  clothed  with  an  interest 
in  zeal  estate,  may  be  made  the  subject  of  contract,  which  a  court  of  equity  will 
inferos. 

Where  an  Indian  claiming  a  section  of  land  under  the  Chickasaw  treaty  sold  the 
same  for  a  fair  consideration,  and  the  purchaser  was  prevented  from  perfecting  his 
title,  according  to  the  form  prescribed  in  the  treaty,  by  the  fraud  of  a  third  party, 
who  obtained  a  deed  to  the  same  land  with  full  knowledge  of  the  previous  sale ; 
held,  that  this  was  a  sufficient  excuse  for  the  failure  of  the  first  purchaser  to  perfect 
his  title,  and  that  a  court  of  chancery  would  perfect  the  same. 

Where  individual  rights  vest  under  a  treaty,  the  meaning  of  the  treaty,  in  reference  to 
them,  is  to  be  ascertained  by  the  same  rules  of  construction  which  we  apply  to  the 
interpretation  of  private  contracts. 

The  certificates  required  by  the  Chickasaw  treaty  to  pasa  the  title  of  an  Indian  to  his 
reservation  of  land,  are  conditions  subsequent  Where  an  estate  is  granted  upon 
a  condition  subsequent,  and  that  condition  becomes  impossible  by  inevitable  accident, 
or  the  performance  of  it  is  prevented  by  the  grantor,  in  both  cases  the  estate  granted 
becomes  absolute  and  unconditional.  The  same  rule  applies  to  a  third  person  by 
whose  conduct  the  performance  of  the  condition  was  prevented*  and  who  is  seeking 
to  avail  himself  of  the  supposed  divestiture  of  title. 

The  Chickasaw  treaty  requires  that  when  an  Indian  sells  his  reservation,  certain  offi- 
cers, appointed  for  that  purpose  under  the  treaty,  shall  certify  that  said  Indian  is 
_  competent  to  contract,  and  that  a  fair  compensation  has  been  paid  him ;  whereupon 
the  president  shall  approve  the  sale.  Such  a  conveyance  is  prima  fade  evidence 
of  a  good  title,  but  the  same  may  be  contested  in  a  court  of  chancery  and  vitiated  for 
fraud. 

The  acts  of  the  officers  who  certify  to  the  competency  of  the  Indians  to  contract,  dec 
are  purely  ministerial,  and  partake  no  more  of  the  character  of  a  judicial  sentence 
than  the  certificate  of  a  clerk  or  justice  of  the  peace  of  the  acknowledgement  of  a 
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deed.    lUr  dntiei  beer  no  resemblance  to  those  of  commissienen  appointed  by 
GongiesB  with  fall  power,  end  for  the  express  purpose  o£  deciding  finally  upon  con-  i 
troieraka  between  advene  claimants, 
A  deed  takes  effect  by  virtue  of  its  delivery;  and  although  it  may  have  been 
in  blank  when  signed,  yet  if  filled  up  when  delivered,  it  would  be  valid,— if  it 
be  in  blank  when  delivered,  that  objection  could  only  be  taken  by  the  grantor 


The  facts  of  this  case  are  sufficiently  set  forth  in  the  opinion  of 
the  chancellor. 

The  Chancellor. 

The  statements  of  the  complainants'  bill,  so  far  as  it  is  neces- 
sary to  consider  of  them  in  disposing  of  the  demurrer,  are,  that 
on  the  7th  of  October,  1837,  they  purchased  of  an  Indian  woman, 
by  the  name  of  Ta-na-cha,  a  tract  of  land,  being  section  20,  town. 
3,  range  2,  west,  which  she  claimed  as  a  reservation,  under  the 
sixth  article  of  the  Chickasaw  treaty  of  May,  1834.  That  on  the 
6th  of  October,  1837,  one  day  preceding  the  purchase,  said  woman 
was  enrolled  and  located  on  said  section  "by  the  agent  and  chiefs 
of  the  Chickasaw  nation."  That  the  secretary  of  war  had  so 
construed  the  treaty,  that  no  deed  would  be  valid  until  the  loca- 
tion was  confirmed  by  the  president  They  took  no  deed  at  that 
time,  but  procured  the  Indian  woman  to  make  to  one  E.  P. 
McDowell  a  power  of  attorney,  authorizing  him  to  make  title  in 
her  name.  That  McDowell,  on  the  2nd  April,  1838,  accordingly 
made  them  a  deed;  but  that  dying  immediately  afterward,  they 
were  not  able  to  complete  the  deed  by  procuring  the  necessary 
certificates  of  the  agent  and  examining  agent  That  on  the  1st 
of  June,  1838,  they  procured  from  Ta-na-cha  a  confirmation  of 
that  deed,  as  also  a  deed  directly  from  herself,  having  previously 
procured  from  two  of  the  chiefs  a  certificate  of  her  competency, 
which  latter  deed  was  proved  for  registration  on  the  7th  of  De- 
cember, 1838.  That  they  tookjpossession  of  the  land  in  Novem- 
ber, 1837,  and  that  by  themselves,  and  those  claiming  under  them, 
that  possession  has  been  continued  to  the  present  time.  That  de- 
fendants (claiming  by  virtue  of  a  deed  purporting  to  be  from  the 
same  Indian,  bearing  date  31st  March,  1836,  and  approved  13th 
February,  1838,  by  the  agent  representing  the  president,)  have  in- 
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stituted  a  proceeding  for  the  recovery  of  the  possession  of  the  land 
by  writ  of  forcible  entry  and  detainer.  They  charge  that  this 
deed  of  the  defendants  is  void:  1st. 'Because  at  the  date  of  it  there 
had  been  no  location  and  approval  of  the  reservation.  2nd.  There 
was  no  certificate  that  the  purchase  money  had  been  paid.  3rd. 
That  at  the  time  of  signing,^  same,  the  deed  was  in  blank,  (this 
cannot  affect  it,  if  filled  up  before  delivery,)  and  was  afterwards 
filled  up  by  the  defendants  with,  a  full  knowledge  of  the  complain- 
ants' prior  purchase  and  location.  That  the  approval  of  the  ex- 
amining agent  was  procured  by  the  defendants  through  fraud  and 
misrepresentation  in  substituting  one  Indian  for  another,  &c.  The 
bill  prays  for  an  injunction  against  the  proceeding  at  law,  and  that 
the  defendants'  deed  may  be  declared  void,  and  be  delivered  up 
and  cancelled,  &c. 

To  this  bill  there  is  a  general  demurrer.  As  both  parties  claim 
to  derive  title  indirectly  under  the  Chickasaw  treaty  of  May,  1834, 
their  respective  pretensions  must  depend  mainly  upon  a  sound  con- 
struction and  application  of  the  provisions  of  that  treaty.  Amongst 
other  things,  it  is  provided  by  the  sixth  article  of  the  treaty,  that 
a  section  of  land  within  the  territory,  which  was  the  principal 
subject  of  the  treaty,  should  be  reserved  to  each  male  and  female 
of  the  Chickasaw  tribe,  not  being  the  heads  of  families,  and  who 
were  of  the  age  of  twenty-one  years  and  upwards;  a  list  of  whom 
was  to  be  made  out  and  filed  with  the  agent,  and  by  him  certified 
to  the  register  and  receiver,  who  was  to  cause  such  reservations 
to  be  located.  The  fourth  article  of  the  treaty  assumes  that  there 
were  many  of  the  Chickasaw  Indians  who  were  incapable  of 
managing  their  own  affairs,  and  were  subject  to  be  imposed  upon 
by  designing  men.  To  guard  against  fraud  and  imposition,  it  re- 
quires that  in  order  to  the  validity  of  a  conveyance  from  an  Indian 
of  his  reservation,  a  certificate  of  capacity  to  contract,  and  a  cer- 
tificate that  a  fair  consideration  had  been  paid,  should  have  been 
obtained,  and  finally  an  indorsement  in  the  deed  by  the  president 
of  the  United  States,  or  his  agent  for  that  purpose,  that  the  same 
was  approved.  It  was  said  in  argument,  that  these  conditions  and 
restrictions  could  not  be  rightly  implied.  The  ultimate  title  to  the 
lands  in  question  being  in  the  United  States,  subject  to  the  Indian 
right  of  occupancy,  it  was,  doubtless,  competent  for  the  two  pow- 
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ere,  in  disposing  of  them  by  treaty,  to  fix  and  prescribe  to  their 
donee  such  form  and  mode  of  alienation  as  they  thought  fit. 

The  principle  is  well  established,  that  the  donor  of  a  thing  may 
annex  to  his  gift  or  grant  such  conditions,  precedent  or  subse- 
quent, as  he  may  choose,  provided  they  be  not  against  law.  It  is 
true,  that  in  conveyances  between  private  persons  any  conditions 
in  restraint  of  the  right  of  alienation  are  generally  held  void. 
Bat  the  restrictions  imposed  by  the  treaty  do  not  come  within  the 
reason  or  policy  of  that  rule;  they  may  be  said  to  be  rather  de- 
scriptive of  the  mode,  than  restrictive  of  the  right  of  alienation; 
or  perhaps  they  may  be  more  properly  regarded  as  conditions  sub- 
sequent. The  complainants  not  having  complied  with  any  of  the 
requirements  of  the  treaty,  (except  that  of  procuring  the  certificate 
of  the  capacity  of  their  vendor,)  the  question  arises,  what  title, 
any,  did  they  acquire  by  virtue  of  their  deed  from  the  Indian?  for 
if  they  do  not  show  prima  facie  a  good  equitable  title  in  them-* 
selves,  the  bill  must  be  dismissed.  The  rule  that  the  plaintiff 
must  recover  upon  the  strength  of  his  own  title,  and  not  upon  the 
weakness  of  his  adversary's,  being  equally  regarded  by  courts  of 
law  and  equity — the  complainants'  title  must  depend  in  part  upon 
the  character  of  the  title  of  their  vendor  at  the  time  of  the  pur- 
chase. Had  the  Indian  woman  any  right  or  title  to  the  land  in 
question,  at  the  date  of  her  sale  to  complainants?  and  was  that 
right  a  legitimate  subject  of  contract  and  sale  prior  to  the  comple- 
tion of  its  location?  In  regard  to  the  first  branch  of  the  proposi- 
tion, I  apprehend  there  can  be  no  doubt.  The  facts  that  she  was 
of  the  Chickasaw  tribe,  not  being  the  head  of  a  [family,  and  of 
die  age  of  twenty-one  years  or  upwards,  of  themselves,  gave  to 
her,  under  the  treaty,  a  right  in  the  abstract  to  a  section  of  land. 
The  subsequent  acts  of  enrollment  and  location  required  by  the 
treaty,  do  not  create  the  right,  but  merely  serve  to  locate  and  at- 
tach it  specifically  to  definite  prescribed  boundaries.  Rutherford 
v.  Green's  Heirs,  2  Whea.  196.    See  6th  Art.  Chic.  T. 

The  second  branch  of  the  proposition  is  to  my  mind  equally 
cleaT.  It  is  now  the  well  settled  doctrine,  that  even  a  mere  pos- 
sibility, clothed  with  an  interest  in  real  estate,  may  be  made  the 
subject  of  contract,  which  a  court  of  equity  will  inforce.  Hobson 
v.  Tenor,  2  P.  Wms.  191;  Wright  v.  Wright,  1  Ves.  sr.  408.  And 
Vol.  I.— 16 
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such  possible  interest  may  be  devised  by  will.  3  Ed.  Rep.  342; 
2  Dessaus.  430. 

I  conclude,  then,  that  the  Indian  reservation  right  to  a  section 
of  land  was  the  proper  subject  of  a  contract  of  bargain  and  sale, 
even  before  location  was  made  to  the  extent  of  creating  an  equity 
in  favor  of  the  vendee,  and  that  a  subsequent  location,  together 
with  a  deed  made  in  accordance  with  such  contract  and  carried 
through  the  forms  prescribed  by  the  treaty,  would  pass  the  title  to 
the  vendee;  and  that,  as  between  the  parties  themselves,  and  as  to 
third  persons  with  notice,  the  deed  would  relate  back  to  the  date 
of  the  contract  for  purchase.     2  Wheat.  196. 

Indeed  it  will  appear  that  the  acts  required  by  the  treaty  to  give 
validity  to  the  conveyance  of  the  Indian  right,  do  not  precede  but 
folloto  the  contract  for  purchase.  The  fourth  article  of  the  treaty 
(after  reciting  that  there  were  some  of  the  Indians  incapable  of 
managing  their  own  affairs)  proceeds  thus:  "It  is  agreed  that  the 
reservations  hereinafter  admitted  shall  not  be  permitted  to  be  sold, 
<fcc.  unless  it  appear,  by  the  certificate  of  at  least  two  (of  seven  per- 
sons)there  designated,  that  the  party  claiming  or  owning  the  same 
is  capable  to  manage  and  take  care  of  his  affairs;  which  fact,  to 
the  best  of  his  knowledge,  shall  be  certified  by  the  agent,  and  that 
a  fair  consideration  has  boon  paid  -and  thereupon  the  deed  shall 
be  valid:  provided,"  Sec. 

It  will  thus  be  seen  that  the  Indian  is  not  legally  incapacitated 
to  contract,  in  the  first  instance,  for  a  sale  of  his  reservation;  but 
that,  in  order  to  the  ratification  and  ultimate  validity  of  such  con- 
tract, it  must  pass  through  the  forms  prescribed  by  the  treaty,  as 
evidence  of  its  fairness.  The  title  passes  by  virtue  of  the  deed 
from  the  Indian,  and  not  from  the  United  States,  through  the  ap- 
proval of  its  agents,  as  seemed  to  be  supposed  by  counsel  in  argu- 
ment The  whole  title  of  the  United  States  was  parted  with  and 
ested  in  the  Indians,  to  the  extent  of  the  reservations  made  in 
the  treaty,  and  became  specific  and  perfect  so  soon  as.  the  Indians 
werfe  enrolled  and  located.  The  treaty  requires  that  these  titles 
should  not  be  conveyed  by  the  Indians  except  in  the  manner  there 
provided  for.  These  provisions  were  intended  for  the  benefit  and 
protection  of  the  Indians  only. 

Having  thus  shown  that  the  complainants  acquired  an  equitable 
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title  by  virtue  of  the  simple  contract  and  conveyance  from  the  In* 
dian  alone,  it  becomes  important  to  inquire  next  whether  that  con- 
veyance subsequently  became  void  and  of  no  effect,  by  reason  of 
the  complainants'  failure  or  inability  to  procure  the  several  certifi- 
cates and  approval  required  by  the  treaty,  which  they  allege  they 
were  prevented  from  doing  by  the  defendants  fraudulently  substi- 
tuting another  Indian  of  the  same  name  to  their  location.  As  a 
general  rule,  the  conveyance  would  be  void  without  these  formal- 
ities; but  does  the  absence  of  these  certificates  render  the  deed 
void  in  all  instances  and  under  all  circumstances  ?  Do  they  ad- 
mit of  no  possible  excuse,  nor  of  any  conceivable  substitution?  I 
cannot  so  regard  them.  The  treaty  merely  sought  to  place  the 
Indian  conveyance  upon  the  same  footing  that  all  other  contracts 
repose  for  their  validity,  viz.  to  show  that  the  parties  were  capable 
of  contracting,  and  that  a  fair  consideration  passed.  These  are 
the  two  great  objects  to  be  advanced  by  the  tests  required  by  the 
treaty.  It  is  the  purpose  of  the  treaty  to  make  void  those  con- 
veyances only  which  are  attempted  to  be  effected  in  total  disregard 
of  its  requirements,  and  not  those  which  had  been  fairly  obtained 
and  where  the  holders  are  honestly  taking  the  steps  in  compliance 
with  the  treaty,  but  are  suddenly  retarded  in  their  progress  by  ac- 
cident, or  wholly  thwarted  by  fraud.  Any  other  construction 
would  make  the  treaty  subversive  of  its  own  purpose,  by  making 
it  instrumental  in  the  encouragement,  instead  of  the  prevention,  of 
fraud  and  imposition.  Whilst  it  sedulously  guards  the  Indian 
against  fraud,  its  spirit  is  equally  against  permitting  him,  through 
the  unconscious  instrumentality  of  its  agents,  to  practice  fraud 
upon  others. 

Where  individual  rights  vest  under  a  treaty,  its  meaning,  in  ref- 
erence to  them,  is  to  be  ascertained  by  the  same  rules  of  construc- 
tion and  course  of  reasoning  which  we  apply  to  the  interpretation 
of  private  contracts.  It  must  receive  such  construction  as  will 
best  effectuate  the  intention.    See  Vattel  Ch.  17. 

Suppose  that  an  Indian,  entitled  to  a  reservation,  should  make  a 
full  and  fair  sale  of  it,  and  that,  while  the  purchaser  was  in  the 
course  of  completing  his  title  under  the  treaty,  a  third  person,  with 
full  notice  of  the  first  sale,  should  seduce  the  Indian  into  a  second 
sale,  and,  by  concealment  and  misrepresentation,  added  to  a  supe- 
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rior  race  of  diligence,  should  procure  the  approval  and  completion 
of  his  purchase,  and  thus  forestall  the  first  purchaser  in  his  efforts 
to  comply  with  the  treaty  on  that  subject  Does  the  spirit  of  the 
treaty  give  its  approving  sanction  to  such  a  transaction  ?  Does  it 
render  the  first  purchase  void,  because  of  the  inability  of  the  first 
purchaser  to  do  that  which,  by  the  fraud  of  the  second,  he  was 
frustrated  in  and  rendered  unable  to  perform?  And  does  it  so  for- 
tify and  entrench  the  second  purchaser  in  his  position  as  to  render 
imbecile  the  efforts  of  a  court  of  equity  to %  apply  its  remedial  jus- 
tice? I  think  not.  Under  such  circumstances,  the  party  having 
a  prior  equitable  claim  would  be  permitted,  in  a  court  of  equity,  to 
show,  by  any  competent  testimony,  the  existence  of  these  facts 
required  by  the  treaty,  viz:  the  capacity  of  the  Indian  and  the 
payment  of  a  fair  consideration,  and  then  the  approval  of  the  pre- 
sident, by  which  the  legal  title,  vested  in  the  second  purchaser, 
should  be  made  to  enure  to  the  benefit  of  the  first. 

The  complainants'  bill  alleges  that  the  defendants,  with  full 
knowledge  that  the  land  in  question  had  been  previously  located 
in  the  name  of  their  vendor,  fraudulently  availed  themselves  of 
said  location  by  substituting  a  different  Indian  of  the  same  name. 
Such  a  case  is  not  distinguishable,  in  principle,  from  that  of  a  per- 
son purchasing  the  legal  estate  with  full  notice  of  the  prior  equi- 
table title  of  another,  or  of  a  subsequent  purchaser  having  notice 
of  a  prior  unregistered  conveyance  to  a  third  person.  In  both 
these  cases  courts  of  equity  hold  that  it  would  be  unconscionable 
to  permit  the  second  purchaser  to  retain  the  advantage  which  he 
had  thus  gained.  See  Sngden  on  Vendors,  ch.  16,  sec.  5-10,  ch. 
17,  sec.  12;  2  Mass.  R.  500;  9  John.  R.  457. 

It  has  also  been  held  that  where  a  man  fraudulently  obtains  a 
patent  in  preference  to  one  having  a  prior  equitable  title,  and  this 
is  proved,  a  court  of  equity  has  jurisdiction,  and  will  afford  ample 
relief.  Benzeni  v.  Lenoir,  Dev.  Eq.  Rep.  225;  White  v.  Jones,  1 
Wash.  116. 

But  there  is  another  view  in  which  the  complainants  may  be 
relieved  against  the  consequences  of  their  failure  to  complete  their 
title.  The  requirements  of  the  treaty  upon  this  subject  are  in  the 
nature  of  conditions  subsequent.  Without  pretending  to  advert  to 
the  various  distinctions,  upon  the  subject  of  estates  upon  condition, 


OF  CHANCERY.  185 

Anderson  and  Ome  «.  Lewis  and  Niles. 

it  may  be  safely  assumed  as  the  rule,  without  qualification,  that 
where  an  estate  is  granted  upon  a  condition  subsequent,  and  that 
condition  becomes  impossible  by  inevitable  accident,  or  the  per- 
formance of  it  is  prevented  by  the  grantor,  in  both  cases  the  estate 
becomes  absolute  and  unconditional.  See  Com.  Dig.  title  Condi- 
tion, 1,  2,  3,  4;  2  Black.  Com.  156, 157;  2Ld.Raym.  1164;  2  Atk. 
18.  And  so  I  apprehend  the  rule  would  be  as  against  a  third  per- 
son, by  whose  conduct  the  performance  of  the  condition  was  pre- 
vented, and  who  is  seeking  to  avail  himself  of  the  supposed  dives- 
titure of  title. 

Courts  of  equity  never  lend  their  aid  in  the  divesting  of  an  es- 
tate for  even  a  breach  of  a  condition  subsequent,  though  they  will 
often  interfere  to  prevent  such  a  consequence.  See  4  John.  Ch.  R, 
431;  Popham  v.  Bamfield,  1  Vernon. 
•  I  conclude,  then,  from  this  view  of  the  case- 
First  That  the  sale  by  the  Indian  woman,  even  before  her  lo- 
cation was  completed,  gave  the  complainants  an  equitable  title. 

Second.  That  such  title  was  not  forfeited  by  the  failure  of  the 
complainants  to  obtain  the  several  certificates  and  approval  requi- 
red by  the  treaty;  they  having  been  prevented  from  doing  so,  as 
they  allege  in  their  bill,  by  the  fraud  of  the  defendants;  ,and, 

Third.  That  the  complainants  show  such  a  case  as  prima  facie 
entitles  them  to  the  relief  sought  by  the  bill. 

But  it  was  insisted  by  the  counsel  for  the  defendants,  that/ ad- 
mitting the  complainants  to  have  obtained  by  their  contract  an 
equitable  claim,  which  would  give  jurisdiction  to  this  court,  yet 
as  the  defendants  have  procured  the  title  through  the  agency  of 
the  persons  designated  by  the  treaty,  that  such  acts  amounted  to 
an  adjudication  of  the  title  in  their  favor,  which  is  final  and  con- 
clusive in  its  nature,  not  subject  to  be  overhauled  or  called  in 
question  by  any  tribunal  whatever.  At  the  hearing  of  the  case  I  was 
strongly  inclined  to  the  same  view;  but,  upon  more  reflection  and 
examination,  I  think  it  will  appear  that  the  grounds  upon  which 
the  argument  proceeds  are  not  sustainable.    In  the  first  plat*" 
may  be  well  doubted  whether  the  acts  of  the  several  pers 
whose  scrutiny  and  sanction  the  Indian  conveyance  was  s' 
ed,  are  not  purely  ministerial,  partaking  no  more  of  the  cha 

16* 
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of  a  judicial  sentence  than  the  certificate  of  a  clerk  or  justice  of  the 
peace  of  the  acknowledgment  of  a  deed. 

But  admitting  these  persons  to  have  acted  judicially,  and  to 
have  possessed  the  highest  attributes  of  a  judicial  tribunal,  it  be- 
comes important  to  inquire,  1st.  What  subjects  were  within  their 
jurisdiction?  2nd.  Whether  as  between  the  parties  to  this  con- 
troversy any  question  was  adjudicated  which  is  conclusive  upon 
the  complainants  in  this  court?  The  simple  questions  submitted 
for  the  judgment  and  decision  of  the  agents,  were,  1st.  Whether 
the  Indian  was  competent  to  contract?  and,  2nd.  Whether  he  had 
been  paid  a  fair  consideration  for  his  land?  The  adjustment  of 
these  inquiries  constituted  the  full  scope  and  purpose  of  their  ju- 
risdiction. They  were  not  erected  into  a  tribunal  to  decide  upon 
conflicting  claims  arising  between  purchasers  from  the  same  Indian 
or  from  different  Indians.  Their  duties  bear  no  resemblance  to  those 
of  Commissioners  that  have  frequently  been  appointed  by  Congress 
with  full  power  and  for  the  express  purpose  of  deciding  finally 
upon  controversies  between  adverse  claimants,  as  in  the  case  re- 
ported in  7th  Wheaton.  This  then  being  the  limit  of  their  juris- 
diction, it  is  needless  to  say  they  could  have  decided  no  question 
as  between  the  parties  to  this  controversy.  They  merely  decided 
that  the  defendants  had  practiced  no  fraud  on  the  Indian,  he  or 
she  being  competent  to  trade,  and  having  received  a  fair  consider- 
ation. They  did  not  decide  that  the  complainants'  purchase  gave 
them  no  title;  or  that  if  it  did,  it  was  not  such  as  would  prevail 
against  the  defendants.  The  claim  of  the  complainants,  from  any 
thing  that  appears  in  the  bill,  was  not  before  them  in  contest  with 
that  of  the  defendants.  No  adjudication  is  conclusive  beyond  the 
matter  decided;  nor  then,  unless  that  matter  was  within  the  juris- 
diction of  the  tribunal  making  the  decision. 

This  view  of  the  case  would  be  decisive  of  the  demurrer;  but 
as  the  character  of  the  defendants  is  brought  to  view  by  the  bill, 
and  was  ably  discussed  at  the  hearing,  it  may  be  well  to  advert  to 
it; — it  may  seem  to  guide  the  parties  in  the  future  progress  of  the 
case.  The  defendants  having  the  oldest  deed,  if  it  had  appeared 
from  the  bill  that  their  vendor  is  the  same  under  whom  the  com- 
plainants claim  according  to  the  view  which  I  have  taken  of  the 
case,  I  should  have  had  no  difficulty  in  sustaining  the  demurrer 
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and  dismissing  the  bill;  for  then  the  defendants  would  have  shown 
both  a  prior  equity  and  a  legal  title.  The  complainants  allege 
that  the  defendants'  deed  is  voidr  because  it  was  in  blank  when  it 
was  signed;  and  was  afterwards  filled  up  with  the  designation  of 
the  land  in  controversy.  The  counsel  have  failed  to  distinguish 
between  the  effect  of  the  signing  and  of  the  delivery  of  a  deed. 
A  deed  takes  effect  by  virtue  of  its  delivery;  and  although  it  may 
have  been  in  blank  when  signed,  yet  if  filled  up  when  delivered,  it 
would  be  valid:  but  even  if  blank  when  delivered,  I  apprehend  thatt 
objection  could  only  be  made  by  the  grantor  of  the  deed.  It  is 
further  alleged,  that  the  defendants'  deed  is  void  because  there  is 
no  certificate  that  a  fair  consideration  had  been  paid.  I  cannot 
admit  this  conclusion.  The  certificate  of  payment  is  not  required 
to  be  indorsed  upon  the  deed,  and  might  have  been  proven  in  any 
other  way;  and  the  agent  of  the  president  having  given  his  ap- 
proval to  the  deed,  the  court  is  bound  to  presume  that  he  had  be- 
fore him  the  evidence  of  a  compliance  with  every  thing  which 
authorized  his  approval.  The  act  of  a  public  officer  will  be  pre- 
sumed to  be  rightly  done  until  the  contrary  appears.  The  bill  is 
retained  then  mainly  with  a  view  to  the  question  of  the  alleged 
fraudulent  substitution  of  one  Indian  for  another. 

The  demurrer  is  overruled,  with  leave  to  the  defendants  to  an- 
swer within  sixty  days. 

From  this  opinion  an  appeal  was  taken  to  the  High  Court  of 
Errors  and  Appeals,  and  the  following  are  the  briefs  of  counsel 
and  the  opinion  of  the  court  in  that  tribunal,  affirming  the  decree 
of  the  chancellor. 

W.  Y.  Gholson  for  appellants. 

It  is  contended  on  the  part  of  the  appellants,  Niles  and  Lewis, 
that  the  order  of  the  chancellor  should  be  reversed,  and  that  the 
demurrer  should  be  sustained  and  the  bill  dismissed. 

1 .  The  reservation  granted  to  the  Indian  in  this  case,  must  have 
been  under  the  6th  article  of  the  treaty  between  the  United  States 
and  Chickasaws,  concluded  24th  of  May,  1834,  and  ratified  1st 
July,  1834.  In  the  fourth  article  of  the  same  treaty  seven  Chick- 
asaw chiefs  are  named.    By  the  sixth  article  it  is  made  the  duty 
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of  those  chiefs  to  make  out  a  list  of  tho  persons  entitled  to  reser- 
vations under  the  sixth  article,  which  is  to  be  filed  with  the  agent 
and  on  his  certificate  of  its  believed  accuracy,  it  is  required  that 
the  register  and  receiver  cause  the  reservations  to  be  located. 

2.  By  the  same  sixth  article,  it  is  expressly  provided,  that  as  to 
the  sale,  lease,  or  disposition  of  their  reserves,  the  reservees  under 
the  sixth  article  are  to  be  subject  to  the  conditions  and  restrictions 
set  forth  in  the  fourth  article  of  the  same  treaty. 

3.  By  the  fourth  article  it  was  recited  that  many  of  the  Chick- 
asaws  were  quite  competent  to  manage  their  own  affairs,  but  that 
some  were  not  capable,  and  might  be  imposed  upon  by  designing 
persons;  to  secure  all,  therefore,  against  fraud  and  imposition  it 
was  agreed,  that  the  reservations  should  not  be  permitted  "to  be 
sold,  leased  or  disposed  of,"  unless  it  appeared  by  the  certificate 
of  at  least  two  of  the  seven  chiefs  named,  that  the  party  was  capa- 
ble to  manage  and  take  care  of  his  or  her  affairs.  The  same  fact 
to  the  best  of  his  knowledge  and  information  the  agent  was  also 
required  to  certify,  and  furthermore  that  a  fair  consideration  had 
been  paid;  and  thereupon,  the  treaty  provides,  "the  deed  of  con- 
veyance shall  be  valid,  provided,  the  president  of  the  United 
States,  or  such  other  person  as  he  may  designate,  shall  approve 
the  same,  and  indorse  it  on  the  deed;  which  said  deed  and  appro- 
val shall  be  registered  at  the  place,  and  within  the  time  required 
by  the  laws  of  the  state  in  which  the  land  may  be  situated,  other- 
wise to  be  void." 

4.  When  commissioners  or  other  officers  are  appointed  by  treaty 
or  law  to  adjust  and  settle  land  titles,  their  decisions  within  the 
scope  of  their  authority  are  conclusive.  1  Peters,  212;  Strother  v. 
Lucas,  12  Peters,  412;  Wilcox  v.  Jackson,  13  Peters.  511;  New- 
man v.  Doe  ex  dem.  Harris  and  Plummer,  4  Howard,  554. 

5.  The  general  principle  which  has  been  laid  down  and  sup- 
ported by  the  highest  authority  cannot  be  questioned;  the  only 
inquiry  will  be  as  to  its  applicability  to  the  present  case.  Whether 
the  material  facts  set  forth  in  the  bill  must  not  be  considered  as 
having  been  fully  and  properly  adjudicated  and  settled  by  some 
one  of  the  tribunals  constituted  for  that  purpose  by  the  treaty. 

6.  It  is  objected  to  the  deed  held  by  Niles  and  Lewis,  that  it 
was  not  executed  in  pursuance  of  the  provisions  of  the  treaty, 
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being  dated  before  the  location  and  approval  of  the  location,  and 
the  certificate  of  the  agent  not  showing  that  a  fair  consideration 
had  been  paid,  &c.     By  reference  to  the  4th  article  of  the  treaty, 
it  will  be  seen  that  the  president  of  the  United  States,  or  an  agent 
to  be  by  him  appointed,  is  expressly  authorized  to  determine 
whether  these  deeds  have  been  executed  in  conformity  with  the 
provisions  of  the  treaty.    He  or  his  agent  is  required  to  approve 
of  the  deed  of  conveyance;  and  if  these  words  mean  any  thing 
they  must  certainly  embrace  the  right  to  determine  whether  the 
formalities  required  by  the  treaty  in  relation  to  the  execution  of 
the  deed  have  been  complied  with,  and  whether  the  deed  itself  be 
in  due  form.    It  will  be  seen,  too,  that  the  certificates  of  the 
chiefs  and  Indian  agent  are  not  required  to  be  indorsed  on  the 
deed;  the  approval  of  the  president  or  his  agent  is  reqirred  to  be 
indorsed,  and  the  maxim  "expressio  unius  est  exclusio  alterius" 
applies  with  full  force.    Doubtless  the  certificate  of  the  chiefs 
and  Indian  agent  might  be  presented  to  the  president  or  his  agent 
detached  from  the  deed.     They  are  intended  for  his  action  only, 
and  his  approval  of  the  deed  raises  a  conclusive  presumption  thai 
every  necessary  requisite  has  been  complied  with.    In  this  case, 
however,  it  is  believed  that  the  deed  held  by  Niles  and  Lewis 
would  bear  the  strictest  scrutiny.     As  to  the  date  of  the  deed, 
that  is  a  matter  clearly  immaterial;  its  operation  must  have  refer- 
ence to  the  time  of  its  approval.     The  certificate  of  the  agent 
refers  to  the  consideration  mentioned  in  the  deed,  and  states  that 
it  is  fair,  and  the  deed  sets  forth  that  the  consideration  has  been 
paid.     The  deed  being  expressly  referred  to  in  the  certificate, 
they  should  be  taken  together,  and  being  taken  together  they 
show  not  only  that  the  consideration  was  fair,  but  that  it  was 
paid. 

7.  It  is  objected  to  the  deed  held  by  Niles  and  Lewis,  that  it  has 
been  obtained  by  fraud  and  misrepresentations  practiced  on  the 
Indian  agent  In  one  aspect  of  this  case,  Niles  and  Lewis,  and 
Anderson  and  Orne  were  both  purchasers  from  the  same  Indian. 
Anderson  and  Orne  claim  to  be  the  elder  purchasers,  and  charge 
that  Niles  and  Lewis  obtained  the  certificates  and  approval  by 
representing  that  there  was  no  conflicting  claim:  being  at  the  time 
conusant  of  the  claim  of  Anderson  and  Orne.    That  there  would 
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be  conflicting  purchasers  from  the  same  Indian,  must  have  been 
foreseen  by  the  framers  of  the  treaty.  To  settle  this  conflict, 
and  determine  which  purchaser  should  be  entitled  to  the  land, 
must  have  been  a  matter  within  the  authority  of  the  tribunals 
created  by  the  treaty.  As  no  person  could  acquire  a  title  from  the 
Indian  without  obtaining  the  certificates  and  approval  specified  in 
the  treaty,  the  giving  and  delivery  of  those  certificates  and  appro- 
val must  imply  the  previous  decision  of  the  question  who  is  enti- 
tled to  the  land. 

The  series  of  tribunals  created  by  the  treaty  must  be  consid- 
ered as  authorized  to  determine  the  legality  of  every  step  taken, 
up  to  the  perfection  of  the  title. 

Was  the  Indian  defrauded  in  making  the  contract?  The  reci- 
tal in  the  4th  article  shows,  that,  to  guard  against  such  frauds, 
and  to  settle  whether  the  contract  was  fair,  was  the  very  object  of 
giving  the  authority  specified  to  the  chiefs  and  Indian  agent 
But  the  chiefs  were  liable  to  be  imposed  upon.  To  guard  against 
that,  the  Indian  agent  was  required  to  indorse  their  certificate: 
and  if  the  Indian  agent,  it  is  alleged,  was  liable  to  make  an  im- 
proper decision,  as  in  this  case  it  is  alleged  he  did,  an  appeal  lay 
to  the  president  or  his  agent. 

8.  It  is  objected  to  the  deed  of  Niles  and  Lewis,  that  one  Indian 
was  substituted  for  another,  that  they  obtained  their  deed  from  a 
man,  though  a  woman  was  entitled  to  the  land. 

It  might  be  sufficient  to  refer  to  the  certificate  annexed  to  the 
deed  of  Niles  and  Lewis,  in  which  the  two  commissioners,  who 
may  be  supposed  to  have  known  the  sex  of  the  grantor  in  the 
deed,  as  well  as  it  can  ever  be  ascertained  by  the  court  of  chan- 
cery, certify  that  Taunacha  "is  capable  to  take  care  and  manage 
her  affairs." 

The  chiefs  and  Indian  agent  were  selected  to  carry  out  the  pro- 
visions of  treaty  on  account  of  their  knowledge  of  the  character, 
capacity  and  persons  of  the  respective  Indians,  and  if  any  one 
matter  could  be  selected  as  being,  more  peculiarly  than  any  other, 
within  the  province  of  the  chiefs  and  Indian  agent  to  decide,  it 
would  be  this  very  question  of  the  identity  of  the  Indian  con- 
veying with  the  Indian  entitled. 

9.  It  is  contended  that  Anderson  and  Orne  have  no  interest 
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whatever,  legal  or  equitable,  in  the  subject  matter  in  controversy, 
which  want  of  interest,  if  it  can  be  shown  to  exist,  presents  an 
insuperable  obstacle  to  the  prosecution  of  their  suit.  Story's  Com. 
on  Equity  Plead.  217,  259,  389.  The  fourth  article  of  the  treaty 
above  referred  to,  is  imperative  that  these  reservations  shall  not 
be  sold,  leased  or  disposed  of,  unless  the  certificate  and  approval 
specified  are  obtained;  and  any  deed  taken  from  an  Indian,  unless 
it  be  approved  and  registered,  is  declared  to  be  void. 

It  has  been  held  in  the  court  below  that  notwithstanding  the 
provisions  of  the  treaty  above  referred  to,  it  was  competent  for  an 
Indian,  so  soon  as  his  location  was  made,  to  make  a  valid  contract 
for  the  sale  of  his  reservation,  and  that  a  court  of  equity  might 
enforce  such  contract.  If  it  be  admitted,  as  the  bill  in  this 
case,  and  the  opinion  of  the  court  below  both  admit,  that  the 
certificates  and  approval  are  requisite  to  the  validity  of  the  title, 
what  reason  can  be  given  why  they  are  not  equally  necessary 
to  the  validity  of  any  contract  of  sale?  If  the  treaty  had  used 
the  word  "conveyed,"  instead  of  "sold,  leased,  or  disposed  of,"  the 
decision  must  have  been  the  same,  for  a  contract  of  sale  which 
could  never  be  carried  into  effect,  would  surely  be  held  nugatory 
and  void.  But  the  words  of  the  treaty  leave  no  room  for  impli- 
cation; and  unless  the  court  is  prepared  to  annul  the  positive 
words  of  the  treaty,  it  must  decide  that  the  contract  under  which 
Anderson  and  Orne  claim  is  void. 

10.  If  the  allegations  of  the  bill  be  true,  and  can  now  be 
inquired  into  by  another  tribunal,  the  deed  of  Niles  and  Lewis, 
as  to  the  Indian  entitled  to  the  land,  is  absolutely  void.  The 
prayer  of  the  bill  is  that  it  may  be  declared  void,  and  be  delivered 
up  and  cancelled.  The  title  of  Niles  and  Lewis,  then,  according 
to  the  bill  of  complaint,  being  an  absolute  nullity,  there  is  no 
prayer,  and  there  could  be  no  pretext,  to  make  Niles  and  Lewis 
trustees  of  the  legal  title  for  the  benefit  of  Anderson  and  Orne. 
It  is  true  that  something  is  said  in  the  bill  as  to  making  Niles  and 
Lewis  trustees  of  the  certificate.    But  that  is  absurd ! 

11.  And  any  effort  to  make  them  trustees  would  be  met  by  the 
decision  of  the  Supreme  Court  of  the  United  States,  in  Strother  v. 
Lucas,  12  Peters,  412.  The  persons  appointed  under  the  treaty 
decided  that  the  title  to  this  section  of  land  should  pass  to  Niles 
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and  Lewis.  If  the  legality  of  that  decision  cannot  be  enquired 
into,  then  it  has  been  decided  that  the  title  must  enure  to  their 
own  use. 

12.  The  title  of  the  said  Niles  and  Lewis  in  this  case  has  grown 
out  of  the  treaty.  And  whenever  a  right  grows  out  of,  or  is  pro- 
tected by  a  treaty,  it  prevails  against  all  laws  or  decisions  of  the 
courts  of  the  states,  and  whoever  may  have  the  right  under  the 
treaty  is  protected.    3  Dallas,  199;  1  Cond.  99;  12  Pet.  439. 

G.  S.  Yerger  for  appellees. 

1.  It  is  not  necessary,  so  far  as  this  case  is  concerned,  to  deter- 
mine whether  the  complainant  has  a  title  in  fee  or  not,  under  his 
purchase  from  the  Indian.  He  is  in  the  quiet  and  undisturbed 
possession.  He  may  protect  that  possession  by  showing  that  the 
tide  of  the  plaintiff  at  law  is  a  forgery,  or  is  void,  and  he  has  in 
equity  a  right  to  enjoin  him  from  proceeding  at  law.  The  bill 
filed  is  to  protect  his  possession  to  get  at  the  evidence,  which 
shows  the  plaintiff's  title  void. 

The  bill  alleges  that  the  deed  is  in  fact  a  forgery,  that  one  Indi- 
an of  the  same  name  was  substituted  for  another  in  the  deed, 
<fcc.  If  this  be  so,  as  the  fact  does  not  appear  on  the  face  of  the 
deed,  equity  may  be  resorted  to.  Admitting  that  defendant  in 
possession  has  no  title,  what  right  has  he  to  be  turned  out  of  pos- 
session by  one  who  has  no  title?  His  possessory  interest,  if  no 
other,  will  entitle  him  to  show  this,  and  if  he  cannot  show  it  at 
law,  he  may  come  into  equity.  It  is  said  the  act  of  the  agent  and 
examining  agent  is  conclusive.  They  are  judicial  acts,  &c.  This 
is  not  so.  If  a  forged  or  void  deed  is  imposed  on  them,  the  right 
of  the  Indian  cannot  thus  be  divested.  Such  a  construction  put 
on  the  4th  and  6th  articles  of  the  treaty  of  1834,  would  be  incon- 
sistent with  all  precedent  or  principle. 

2.  Again.  If  complainant's  deed  (for  want  of  the  certificates 
required  by  the  4th  article  of  the  treaty  is  void;  yet  as  he  entered 
into  possession  under  it,  he  is  quasi  a  tenant  of  the  Indian,  and 
has  a  possessory  right  against  all  the  world,  but  the  Indian.  He 
may  show  that  the  deed  of  defendant  is  void,  to  protect  his  pos- 
sessory title.  By  the  4th  article  of  the  treaty,  the  certificate  of  the 
agent  and  examining  agent  is  necessary  to  give  a  legal  and  valid 
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title.  The  bill  charges  that  these  certificates  were  obtained  by 
fraud,  <fcc.  which  is  admitted  by  the  demurrer.  If  this  be  so,  the 
deed  is  void  under  the  treaty.  No  title  passed  from  the  Indian 
to  defendants,  and  they  have  no  right  to  possession.  See  author- 
ities cited  in  Mr.  Clayton's  brief.  And  it  is  also  void  because  it 
does  not  certify  consideration  was  had. 

3.  Again.  The  bill  alleges  that  the  deed  was  made  before 
location  and  survey,  and  was  in  blank,  and  was  afterwards  filled 
up.  This  renders  it  void,  and  the  title  still  in  the  Indian,  under 
whom  complainant  holds*  Williams  v.  Crutcher,  decided  this 
term,  and  cases  there  cited. 

4.  But  the  complainant  has  a  valid  equitable  interest.  His 
purchase  vested  him  with  an  inchoate  right,  under  the  treaty,  which 
right  would  become  complete  and  perfect,  when  he  procured  the 
certificates.  The  certificates  were  merely  to  confirm — the  pur- 
chase or  agreement  to  purchase  necessarily  preceded  them.  It  is 
after  the  purchase  is  made,  and  the  consideration  paid,  that  they 
are  to  certify.  If  the  certificates  are  not  procured,  the  right  is  not 
complete,  or  perfect,  and  the  Indian's  right  is  not  divested  until 
they  are  procured  or  ordered  by  a  court  of  equity.  See  4th  arti- 
cle of  the  treaty. 

If,  then,  the  purchase  is  made  from  one  capable,  and  for  a  full 
price,  the  party  is  entitled  to  the  certificates — they  cannot  obsti- 
nately and  arbitrarily  be  withheld.  //  was  not  the  intention 
to  confer  arbitrary  authority  on  the  agent  and  examining 
agent,  and  if  they  improperly  and  wantonly  withheld  the  certifi- 
cates, in  a  case  where  they  ought  to  be  granted,  the  courts  by 
injunction  or  mandamus  would  compel  them.  1  Roper's  Lega- 
cies, 539. 

This  provision  was  intended  to  protect  the  Indian.  The  right 
of  sale  was  intended  to  be  given,  and  it  was  not  contemplated 
that  the  capriciousness  of  the  agent  should  deprive  the  Indian  of 
the  right  to  sell,'  by  withholding  the  necessary  certificates,  in  a 
case  where  the  party  was  capable  of  contracting  and  got  a  fair 
price  for  the  land. 

The  party,  therefore,  who  purchases  has  a  right,  in  a  fair  ca«, 
to  get  the  certificates.  His  right  is  an  equitable  one,  subject  to  be 
defeated  by  refusal  to  give  the  certificates  in  a  case  where  the  law 
Vol.  I.— 17 
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would  justify  the  refusal.    See  Laws,  Instructions,  &c.  part  2d, 
page  214, 124. 

The  party  who  first  purchases  has  therefore  an  interest,  and  if 
another  has  purchased  the  same  after  him  with  a  knowledge  of 
his  purchase,  and  has  falsely  and  fraudulently  imposed  on  the 
agents  and  obtained  the  certificates  by  fraud,  he  has  a  right  to 
apply  to  a  court  of  equity  to  have  them  cancelled,  or  to  have  him 
declared  a  trustee  and  make  him  convey  his  interest.  In  case  of 
cancellation,  he  can  then  apply  and  get  the  proper  certificates 
himself^  and  if  they  are  refused,  apply  to  the  proper  tribunal  to 
compel  it  to  be  done.  The  view  of  the  chancellor  is  certainly 
correct 

But  surely  if  the  opposers'  title  was  obtained  by  forgery,  or  by 
substituting  one  Indian  for  another  of  the  same  name,  and  falsely 
procuring  the  certificates,  he  has  such  an  interest  as  to  have  the 
whole  transaction  declared  void,  in  order  that  he  may  complete 
his  own  title  by  procuring  the  necessary  certificates. 

But  it  is  said  the  certificates  are  conclusive.  That  the  agents 
are  judicial  officers.  Suppose  this  be  admitted.  In  what  is  their 
act  conclusive?  It  is  only  conclusive  so  far  as  they  have  power 
to  act  It  is  then  conclusive  of  the  fact:  1st  That  the  Indian 
was  capable  of  managing  her  affairs.  2d.  That  the  money  paid 
was  a  fair  consideration.  3rd.  That  the  deed  when  approved  is 
valid.  But  does  this  divest  any  previous  interest?  Suppose  there 
are  two  deeds  approved  of.  Both  are  valid,  but  which  shall  pre- 
vail? Suppose  her  grants  are  issued.  Both  are  valid,  but  which 
will  hold  the  land?    But  fraud  vitiates  grants,  judgments,  <fcc. 

But  again.  The  action  of  these  officers  does  not  prejudice  the 
interest  of  other  persons.  Murray  v.  Lewis,  10  Yerger,  116.  The 
case  of  Comyns  v.  Toss,  1  Peters'  Rep.  and  the  case  of  Strother 
v.  Lucas,  12  Peters,  does  not  conflict  with,  but  supports  the  prin- 
ciple. Under  the  treaty  the  Indian  has  a  right  to  sell,  provided  he 
had  capacity,  &c.,  and  the  consideration  was  proven  sufficient 
These  were  necessary  only  to  confirm.  If  wrongfully  withheld, 
they  would  be  compelled.  It  is  like  a  law  authorizing  an  entry 
to  be  made  in  land,  the  title  however  is  not  perfect  until  confirmed 
by  grant  If  another  in  the  mean  time  obtains  a  grant,  it  is  not 
conclusive  of  his  right,  but  he  may  be  compelled  to  convey  to  the 
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elder  caterer,  as  having  the  prior  right  And  the  case  in  12 
Peters,  411,  shows  if  the  transaction  is  tainted  with  fraud,  it  will 
be  set  aside,  <fcc. 

In  the  case  of  commissioners  of  land  claims,  they  were  consti- 
tuted a  tribunal  to  adjust  all  conflicting  claims.  By  an  act  of  Con- 
gress all  claims  were  to  be  recorded,  all  were  to  be  laid  before  the 
commissioners,  and  they  to  decide.  It  is  then  like  any  other  judi- 
cial sentence,  conclusive  upon  all  parties  thereto;  and  all  claim- 
ants are  made  parties,  or  may  make  themselves  parties  by  filing 
their  claims,  which,  if  they  do  not,  equally  binds  them.  But  sup- 
pose die  compensation  is  obtained  by  fraud  or  perjury,  will  it 
stand?  The  same  case  decides  it  will  not.  See  page  438,  and 
authorities  cited. 

Clayton,  on  the  same  side. 

The  defendants  object,  in  the  first  place,  that  the  complainants 
have  no  title  which  authorizes  them  to  come  into  a  court  of 
equity.  They  concede  that  an  equitable  title  is  sufficient  for  that 
purpose,  but  deny  that  the  complainants  have  even  an  equitable 
title.  I  shall  not  attempt  a  definition  which  would  comprehend 
all  equitable  titles;  it  is  sufficient  that  an  entry  constitutes  an 
equity.  Cooke's  Rep.  219, 238;  3  Haywood,  66,  68.  So  does  a 
contract  for  the  sale  of  lands.  Wood  v.  Griffith,  1  Swanst.  55. 
The  complainants  had  purchased  and  paid  a  large  proportion  of 
the  money  before  the  defendants  bought;  they  had  a  written  con- 
tract, such  as  a  court  of  equity  would  enforce  between  parties 
*ui  Juris.  They  have  since  paid  the  whole  purchase  money — 
are  in  possession,  and  ask  the  court  to  protect  that  possession.  In 
a  controversy  between  purchasers  from  different  vendors,  neither 
of  them  deducing  title  directly  from  the  government,  the  court 
would  entertain  the  bill;  there  is  nothing  in  the  present  case  call- 
ing for  a  different  decision. 

It  is  next  objected,  that  the  court  cannot  vacate  the  deed  of  the 
defendant  upon  the  ground  of  fraud,  although  the  complainants 
may  have  an  equitable  title;  that  the  acts  of  the  agent  and  exam- 
ining agent,  in  passing  upon  the  deed,  are  judicial  acts;  that  they 
are  final  and  conclusive,  and  cannot  be  reviewed  or  affected  by 
this  court    The  principle  thus  laid  down  by  the  counsel  of  the 
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defendants  cannot  be  sustained.  A  court  of  equity  has  theigh  t 
to  declare  acts  and  instruments  of  every  kind  void  for  fraud, 
even  though  sanctioned  by  the  most  solemn  forms  of  the  law. 
It  may  for  this  cause  avoid  legislative  acts.  4  Har.  &  McHenry, 
6;  judgments  of  courts  of  record;  1  John.  Ch.  406;  3  John.  Ch. 
280;  3  Des.  268;  2  Cowen,  139;  Cooper's  Equity,  96;  1  Vesey, 
120;  1  Sch.  <fc  Lef.  355;  Mitford's  Pleading,  84;  1  Monroe,  256; 
3  Monroe,  260;  2  J.  J.  Marshall,  405;  1  Pirtle,  460;  Deeds  or 
Patents;  White  v.  Jones,  1  Wash.  47;  Jackson  v.  Lawton,  10 
John.  23;  Polk's  lessee  v.  Wendall,  2  Tenn.  165;  Bagnell  v. 
Broderick,  13  Peters,  436.  The  exercise  of  this  power  is  all  that 
is  asked  for  on  the  present  occasion.  Moreover,  the  acts  which 
the  defendants  claim  to  be  judicial  have  no  pretensions  to  that 
character.  The  title  of  the  Indians  to  the  lands  which  they  occu- 
py, is  a  right  merely  of  occupancy  or  possession;  they  cannot, 
without  the  assent  of  the  government  convey  a  title  in  fee  simple. 
They  usually  convey  by  treaty,  or  under  the  sanction  of  commis- 
sioners appointed  by  the  treaty  or  by  the  government  Johnson 
v.  Mcintosh,  8  Wheaton.  They  are  regarded  as  in  a  state  of 
pupilage,  and  the  authority  of  the  public  officers,  who  are  consti- 
tuted their  guardians,  is  necessary  to  a  valid  alienation  of  their 
property.  3  Kent,  3d  ed.  379,  note;  lb.  382.  The  ratification  of 
a.  sale  of  his  land  made  by  an  Indian,  by  the  proper  officer,  is 
a  relinquishment  of  the  title  of  the  government  to  the  purchaser. 
The  Indian  deed,  with  such  confirmation,  operates  as  a  grant  by 
the  government.  Mitchell  v.  United  States,  9  Peters,  756-8-9. 
These  general  principles,  illustrating  the  course  of  the  govern- 
ment towards  the  Indian  tribes  within  its  limits,  are  embodied  in 
the  Chickasaw  treaty.  The  mode  of  conveying  Indian  titles 
under  that  treaty  is,  by  deed,  approved  by  the  Indian  agent,  as  the 
guardian  of  the  Indians,  and  confirmed  by  the  examining  agent, 
so  as  to  pass  and  relinquish  the  title  of  the  government  of  the 
United  States.  In  no  just  sense  does  either  of  these  officers  exert 
judicial  functions  in  the  exercise  of  his  powers.  The  Indian 
deed,  thus  approved,  becomes  precisely  equivalent  to  a  grant, 
invested  with  no  other  sanctity  than  such  as  attaches  to  grants, 
and  liable  to  all  the  objections  which  may  be  urged  against  them. 
There  is  no  doubt  but  that  when  a  grant  is  obtained  by  fraud,  to 
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the  prejudice  of  the  right  of  another,  a  court  of  equity  may  set  it 
aside.  Jackson  v.  Lawton,  10  John.  23;  Bagneli  v.  Broderick,  13 
Peters,  436;  Starke  i>.  Mather,  Walker,  181.  Again:  it  is  said,  if 
the  court  should  think  the  complainants  have  a  right  to  come  into 
equity,  it  should  examine  the  titles — that  the  title  of  the  defend- 
ants will  be  found  preferable,  and  that  the  demurrer  should 
therefore  be  sustained.  The  priority  of  title  is  a  matter  which 
cannot  be  considered  on  this  demurrer.  The  only  question  is, 
whether  the  complainants  can  have  the  fraud  alleged  in  the  bill 
investigated;  if  they  can,  the  demurrer  admits  the  fraud,  and  the 
further  question  can  only  arise  upon  the  coming  in  of  the  answer. 
Yet,  if  the  court  should,  at  this  stage  of  the  cause,  be  disposed  to 
weigh  the  titles,  that  of  the  complainants,  it  is  thought,  will  pre- 
ponderate. They  have  the  elder  equity,  and  the  possession;  they 
have  a  deed  sufficient  to  pass  the  Indian  title,  but  wanting  the 
sanction  of  the  agent  or  guardian,  and  the  ratification  of  the  ex- 
amining agent,  to  pass  the  title  of  the  government  The  defend- 
ants say  they  ought  to  prevail,  because  they  have  the  legal  title, 
and  had  no  notice  of  the  equity  of  the  complainants.  As 
between  conflicting  entries,  the  doctrine  of  notice  is  utterly  dis- 
carded, 13  Peters,  454,  the  subsequent  locator  cannot  be  consid- 
ered as  a  purchaser  without  notice.  Taylor  v.  Brown,  5  Cr. 
236.  Whether  they  had  notice  is  therefore  a  matter  of  no  conse- 
quence, according  to  the  decision  of  the  highest  court  Yet  they 
did  have  notice.  Their  deed  was  not  approved  until  February, 
1838.  The  complainants  were  then  in  possession  of  the  land, 
and  that  was  notice  to  the  defendants  of  their  title,  whatever  it 
•was.  2  Powell  on  Mortgages,  576,  and  cases  cited.  Allen  v. 
Anthony,  1  Merivale,  282;  Chesterman  v.  Gardiner,  5  John.  Ch. 
33.  The  equity  of  the  complainants,  if  notice  were  in  question, 
would  therefore  prevail.    2  Powell  on  Mortgages,  462. 

The  bill  charges,  and  the  demurrer  admits,  that  the  Indian  of 
whom  the  defendants  purchased,  was  not  enrolled  or  located  at  the 
tune,  and  that  he  never  was  in  feet  located  upon  the  land  in  con- 
troversy. The  construction  of  the  treaty  by  the  President  and 
the  War  Department,  as  contained  in  their  instructions  to  the 
agent,  of  the  5th  of  February,  1836,  was,  that  sales  made  by  Indi- 
ans before  their  enrolment  and  location,  were  wholly  void    The 
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words  are,  "No  sale  of  any  tract  can  be  made  until  the  president 
shall  have  approved  its  location."  This  just  principle  is  entirely 
consistent  with  the  established  law  of  the  land.  A  sale  of  land, 
by  one  not  in  possession,  especially  if  there  be  an  adverse  posses- 
sion, is  wholly  void.  Williams  v.  Hogan,  1  Meigs,  187.  4  Kent, 
441 .  It  says,  if  the  thing  granted  is  not  in  the  grantor,  no  right 
passes  to  the  grantee;  the  issuing  of  a  grant  is  not  conclusive  evi- 
dence of  a  right  in  the  power  which  issued  it.  New  Orleans  v. 
United  States,  10  Peters,  663.  Now  it  is  clear  that  if  the  Indian 
under  whom  the  defendants  claim  was  never  enrolled  and  located 
upon  the  land  in  question,  he  never  had  right  to  it;  no  title  passed 
to  his  grantees;  the  confirmation  by  the  government  was  a  mere 
relinquishment  of  its  title  to  the  ultimate  dominion  or  fee;  and  if 
the  defendants  had  no  valid  title  before  from  the  Indian,  that  relin- 
quishment could  not  confer  title.  A  confirmation  of  a  void  act  is 
of  no  avail,  and  it  shall  have  no  relation  to  the  prejudice  of 
another.    Comyn's  Dig.  tit.  Confirmation  D.  1,  5.    Lit.  sec.  541. 

The  bill  charges  expressly,  that  the  Indian  of  whom  the  defend- 
ants purchased  was  never  located  on  the  land  in  controversy;  that 
by  a  fraudulent  substitution  of  one  Indian  for  another,  they  have 
procured  a  seemingly  legal  title.  If  these  facts  can  be  established 
by  proof,  then  surely  the  defendants'  title  cannot  stand.  If  their 
deed  be  void  through  fraud,  or  for  any  other  reason,  this  court 
has  power  to  order  it  to  be  delivered  up  and  cancelled.  Hamilton 
v.  Cummings,  1  Johns.  Ch.  Rep.  517;  Maize  t>.  Garner,  Martin  & 
Yerger,  383;  Jeremy's  Equity,  500.  If  this  is  done,  it  leaves  the 
complainants  in  the  enjoyment  of  their  property,  removes  a  cloud 
from  their  title,  and  gives  effect  to  their  contract. 

It  is  therefore  respectfully  submitted  that  the  demurrer  must  be 
overruled. 

The  opinion  of  the  chancellor  briefly  sets  out  the  facts  in  this 
cause.  Case  mainly  depends  on  treaty,  recites  sixth  and  fourth 
articles.  The  various  certificates  intended  to  guard  the  Indians 
against  the  fraud  and  imposition  of  designing  men.  The  ultimate 
title,  the  lands  being  in  the  United  States,  it  was  competent  to  the 
two  powers  to  prescribe  any  mode  of  alienation  to  the  donee. 
"Donor  may  fix  any  condition  to  his  gift  not  against  law."  Re-. 
attaints  upon  rights  of  alienation  between  private  persons  gener- 
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ally  void,  the  restrictions  by  the  treaty  not  within  the  rule; 
They  may  be  regarded  as  conditions  subsequent  Complainants 
not  having  complied  with  the  requirements  of  the  treaty  in.  full, 
the  question  arises,  what  title  have  they?  for  they  must  recover 
on  the  strength  of  their  own  title.  That  title  must  depend  in  part 
upon  the  character  of  the  title  of  the  vendor  at  the  time  of  pur- 
chase. Had  the  Indian  then  any  right,  and  could  that  right  be 
sold  before  the  completion  of  the  location?  No  doubt  she  had 
some  right,  and  the  enrolment  and  location  required  by  the  treaty 
merely  serve  to  fix  it  to  specific  boundaries.  Rutherford  v.  Green's, 
heirs,  2  Wheaton  196;  art.  6,  Chick,  treaty.  Second  proposition 
likewise  clear.  A  mere  possibility  y  coupled  with  an  interest  in 
real  estate,  may  be  made  the  subject  of  a  contract  which  a  court 
of  equity  will  enforce.  Hobson  v.  Trevor,  2  P.  Wms.  191;  Wright 
v.  Wright,  1  Ves.  jr.  408,  It  may  also  be  devised.  2  Eden,  342; 
2  Dess.  430.  The  Indian  reservation  right  was,  therefore,  before 
location,  the  proper  object  of  bargain  and  sale,  to  the  extent  of 
creating  an  equity  in  favor  of  the  vendee;  and  that  a  subsequent 
location  and  deed,  made  in  accordance  with  such  contract,  and 
carried  through  the  forms  prescribed  by  the  treaty,  would  pass  the 
title  to  the  vendee;  and  that,  as  between  the  parties  themselves, 
and  as  to  third  persons  with  notice,  the  deed  would  relate  back 
to  the  contract  for  purchase.  2  Wheat.  196.  The  acts  required  by 
the  treaty  to  give  validity  to  the  conveyance  of  the  Indian  right, 
do  not  precede,  but  follow  the  contract  for  purchase.  Sets  out  the 
provisions  of  the  fourth  article  of  the  treaty.  It  will  thus  be  seen 
that  the  Indian  is  not  legally  incapacitated  to  contract  in  the  first 
instance,  for  a  sale  of  the  reservation;  but  in  order  to  its  ratifica- 
tion, it  must  pass  through  the  forms  prescribed  by  the  treaty,  as 
evidence  of  its  fairness.  The  title  passes  by  the  Indian  deed,  and 
not  from  the  United  States  through  the  approval  of  its  agents. 
The  whole  title  of  the  United  States  was  parted  with  and  vested 
in  the  Indians,rto  the  extent  of  the  reservations  made  in  the  treaty, 
and  became  specific  and  perfect  as  soon  as  the  Indians  were  en- 
rolled and  located.  These  provisions  were  intended  for  the  ben- 
efit and  protection  of  the  Indian  alone.  Having  shown  that  the 
complainants  acquired  an  equitable  title  by  the  contract  with,  and 
conveyance  from  the  Indian,  it  becomes  important  next  to  inquire 
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whether  that  conveyance  subsequently  became  void,  by  reason  of 
the  complainants'  failure  or  inability  to  procure  the  several  certifi- 
cates, and  approval,  required  by  the  treaty,  which  they  alledge 
they  were  prevented  from  doing  by  the  fraud  of  the  defendants. 
As  a  general  rule,  the  conveyance  would  be  void  without  these 
formalities;  but  under  some  circumstances  it  would  be  good.  The 
treaty  merely  sought  to  place  the  Indian  conveyance  upon  the 
same  footing  that  all  other  contracts  repose  on  for  their  validity, 
viz :  to  show  that  the  parties  were  capable  of  contracting,  and  that 
a  fair  consideration  passed.  These  are  the  two  great  objects  of 
the  treaty.  It  is  the  object  of  the  treaty  only  to  make  void  con- 
veyances which  totally  disregard  its  requirements,  and  not  those 
fairly  obtained,  and  where  the  holders  honestly  endeavor  to  com- 
ply with  the  terms.  Any  other  construction  would  make  it  an 
instrument  of  fraud.  When  individual  rights  vest  under  a  treaty, 
its  meaning  is  to  be  ascertained  by  the  same  rules  which  govern 
private  contracts.  Yattel,  B.  2,  c.  17.  If  an  Indian,  entitled  to  a 
reservation,  sells  to  one  man,  could  he,  while  the  sale  was  pro- 
gressing through  the  treaty  forms,  sell  to  another  who  had  full 
notice  of  the  first  sale  ?  I  think  not.  Under  such  circumstances, 
the  first  purchaser,  having  a  prior  equity,  would  be  permitted  to 
show  by  any  competent  testimony,  the  existence  of  the  facts  re- 
quired by  the  treaty,  viz:  competency  of  the  Indian,  payment  of 
fair  consideration,  and  signature ;  and  the  approval  of  the  Presi- 
dent, by  which  the  legal  title  vested  in  the  second  purchaser, 
would  be  made  to  enure  to  the  benefit  of  the  first.  Such  a  case 
is  not  distinguishable  from  a  purchase  of  the  legal  estate  with 
notice  of  the  prior  equitable  title  of  another,  or  of  a  subsequent 
purchaser  having  notice  of  a  prior  unregistered  conveyance.  9, 
Johns,  163.  10  Johns,  457.  So  where  a  man  fraudulently  obtains 
a  patent,  in  preference  to  one  having  a  prior  equitable  title,  a 
court  of  equity  will  afford  relief.  Benzier  v.  Lenoir;  Dev.  Equity 
Rep.  225.  White  v.  Jones,  1  Wash,  116.  Another  view  in  which 
complainants  are  entitled  to  relief.  The  requirements  of  the  treaty 
are  in  the  nature  of  conditions  subsequent.  When  an  estate  is 
granted  upon  a  condition  which  becomes  impossible  by  inevitable 
accident,  or  the  performance  is  prevented  by  the  grantor,  the 
estate  becomes  absolute.    Com.  Dig.  tit  Condition  D.  1,  2,  3,  4. 
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2  Black.  156-7.  2  Lord  Raymond,  1164.  2  Atk.  18.  Same  rule 
as  against  a  third  person  whose  conduct  prevented  performance 
of  the  condition.  Courts  of  equity  will  not  interfere  to  divest  an 
estate  for  breach  of  condition  subsequent,  though  they  often  do  to 
prevent  such  a  consequence.    4  Johns.  Ch.  431.    1  Vemon,  83. 

I  conclude :  1st.  That  the  sale  by  the  Indian  woman  gave  the 
complainants  an  equitable  title.  2nd.  That  such  title  was  not  for- 
feited by  the  failure  of  the  complainants  to  obtain  the  approval 
required  by  the  treaty,  as  they  were  prevented  by  the  fraud  of 
the  defendants.  .  3rd.  That  the  complainants  are  prima  facie  enti- 
tled to  relief 

It  is  insisted  for  the  defendants,  that  the  act  of  approval  by  the 
agents  is  judicial  in  its  character,  that  it  is  conclusive,  and  cannot 
be  re-examined  in  any  court  The  acts  are  not  judicial,  but  min- 
isterial', just  as  the  acts  of  a  clerk  or  magistrate  in  taking  acknowl- 
edgment of  a  deed.  If  this  is  not  so,  and  the  agents  possess  the 
highest  attributes  of  a  judicial  tribunal,  it  becomes  important  to 
inquire:  1st  What  subjects  were  within  their  jurisdiction  ?  2nd. 
Whether,  as  between  these  parties,  any  question  has  been  adju- 
dicated, which  is  conclusive  against  the  complainants  in  this  court. 
The  simple  questions  submitted  to  the  agents,  were:  1st.  The' 
competency  of  the  Indian.  2nd.  If  a  fair  consideration  had  been 
paid.  This  was  the  full  scope  and  purpose  of  their  jurisdiction. 
They  are  not  like  commissioners  appointed  to  decide  finally  upon 
titles.  7  Wheaton.  The  agents  could  not  decide  any  thing  be- 
yond the  two  questions  above  indicated.  The  claim  of  the  com- 
plainants was  not  before  them,  and  there  was  no  controversy 
about  it 

Mr.  Chief  Justice  Sharkey  delivered  the  opinion  of  the  court. 

The  appellees  exhibited  their  bill  in  chancery  to  enjoin  proceed- 
ings in  a  possessory  action,  instituted  by  the  appellants.  The 
material  allegations  in  the  bill  are,  that  by  treaty  with  the  Chick- 
asaw tribe  of  Indians,  concluded  on  the  24th  of  May,  1834, 
certain  quantities  of  land  were  reserved  to  the  Indians.  That  a 
certain  Indian  woman  was  duly  enrolled  according  to  the  provi-' 
sions  of  the  treaty  as  being  entitled  to  one  section  of  land,  which- 
it  is  averred  was  located  for  her,  being  the  land  in  controversy, 
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on  the  6th  day  of  October,  1837 ;  and  that  the  complainants,  on 
the  7th  of  the  same  month,  entered  into  a  contract  with  the  re- 
servee  for  her  land.  Title  did  not  then  pass,  but  she  gave  a 
power  of  attorney  to  make  a  title,  when  her  location  should  be 
duly  ratified.  The  attorney  afterwards  made  a  title,  but  it  was 
never  completed  by  proof  and  registration.  The  Indian  herself 
afterwards  made  a  title,  which  it  is  admitted  is  not  complete  for 
want  of  the  certificate  of  some  of  the  approving  agents ;  but  it  is 
insisted  that  an  equitable  title  passed,  and  that  complainants  are 
entitled  to  protection  against  the  title  of  the  appellants.  Com- 
plainants went  into  possession  of  the  land  at  the  time  of  making 
the  contract,  and  still  hold  possession.  It  is  admitted  in  the  bill 
that  the  respondents  have  a  title,  but  it  is  insisted  that  it  was  ob- 
tained by  fraud,  and  is  therefore  void.  The  particular  acts  of 
fraud  alledged  are  these :  1st  That  the  deed  to  appellants  bean 
date  prior  to  the  location  for  the  Indian,  and  at  a  time  when  she 
had  no  right  to  convey.  2d.  That  the  agent  has  not  certified 
that  the  purchase  money  was  paid  as  required  by  the  treaty.  3d. 
That  the  deed  was  blank  when  signed,  and  not  filled  up  until 
after  the  Indian's  right  had  been  located,  and  after  complainants 
had  purchased,  and  then  it  was  done  by  the  appellants  with  a 
full  knowledge  of  complainants'  purchase.  4th.  That  the  certifi- 
cate of  the  agent  was  obtained  by  fraud  and  misrepresentation,  in 
concealing  from  the  agent  the  purchase  of  complainants,  and 
misrepresenting  the  identity  of  the  Indian  under  whom  they 
claimed,  falsely  representing  that  they  claimed  under  the  woman 
who  had  sold  to  complainants,  when  their  claim  was  derived  from 
an  Indian  man.  This  is  the  outline  of  the  bill,  to  which  respond- 
ents demurred,  and  have  taken  an  appeal  from  the  decree  of  the 
chancellor  overruling  the  demurrer. 

Considering  the  allegations  in  the  bill  to  be  admitted  by  the 
demurrer,  we  might  easily  dispose  of  the  case,  so  far  as  to  settle 
this  preliminary  controversy,  without  going  into  an  enquiry  into 
the  nature  of  complainants'  title.  Possession  alone  is  a  protection 
against  a  title  obtained  in  fraud.  But  the  nature  of  the  Indian 
title  has  been  discussed  by  counsel  on  both  sides,  and  a  proper 
respect  for  the  arguments  of  counsel  requires  of  us  at  least  a  brief 
review  of  the  grounds  assumed  in  the  argument. 
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It  is  insisted  that  the  complainants  have  shown  no  title,  either 
legal  or  equitable,  and  that  without  title  of  some  kind  they  can- 
not invoke  the  aid  of  a  court  of  chancery,  there  being  nothing  to 
give  it  jurisdiction.    To  say  nothing  of  the  conclusion,  we  are  not 
prepared  to  admit  the  premises.    The  6th  article  of  the  treaty 
commences  with  these  words :   "  Also  reservations  of  a  section  to 
each  shall  be  granted  to  persons  male  and  female,  not  being  heads 
of  families,  who  are  of  the  age  of  twenty-one  years  and  upwards 
a  list  of  whom,  within  a  reasonable  time,  shall  be  made  out  by 
the  seven  persons  herein  before  mentioned,  and  filed  with  the 
agent,  upon  whose  certificate  of  its  believed  accuracy,  the  register 
and  receiver  shall  cause  said  reservations  to  be  located  upon  lands 
fit  for  cultivation,  but  not  to  interfere  with  the  settlement  rights  of 
others."    By  this  language,  a  title  in  fee  passed  to  such  persons  as 
were  above  the  age  of  twenty-one.    The  term  "  reservation"  was 
equivalent  to  an  absolute  grant.    The  title  passed  as  effectually  as 
if  a  granthad  been  executed.    The  same  term  used  in  the  Choc- 
taw treaty,  was  held  to  pass  title,  although  it  was  then  provided 
that  a  grant  should  issue.    Newman  v.  Harris  and  Plummer  4 
Howard,  522.    In  this  case,  the  treaty  has  not  contemplated  a 
further  grant,  or  other  evidence  of  title,  showing  conclusively  that 
by  the  terms  used  it  was  intended  that  a  perfect  title  was  thereby 
intended  to  be  secured.    The  Indian  then  under  whom  complain- 
ants claim,  had  in  herself  an  absolute  and  unconditional  title  in 
fee  simple.     The  title  was  conferred  by  the  treaty,  it  was  not 
however   perfect  until  the  location  was  made;    location   was 
necessary  to  give  identity.    The  location  it   seems   was   duly 
made  on  the  6th  of  October,  1837,  and  thus  the  title  to  the  land 
in  controversy  was  on  that  day  consummated  by  giving  identity 
to  that  which  was  before  unlocated.     Had  the  Indian  power 
to  convey,  and  has  she  really  conveyed  to  the  complainants 
even  such  right  as  amounts  to  an  equitable  title  ?    Under  certain 
restrictions  she  certainly  had  a  right  to  convey.    It  is  not  neces- 
sary that  we  should  enquire  how  far  such  restrictions  are  consist- 
ent with  the  character  of  a  fee:  no  doubt  it  was  competent  by 
treaty  stipulation  to  impose  those  restrictions  in  the  present  case. 
It  has  always  been  conceded  that  conveyances  by  Indians  could  - 
only  be  made  according  to  the  conditions  imposed  by  treaty.    It 


204  SUPERIOR  COURT 

Andenon  and  Orae  p.  Lewis  and  Nile* 

is  not  necessary  in  the  present  case  to  contend  for  an  extension  of 
that  power.  By  the  fourth  article  of  the  treaty,  it  is  provided  that 
the  reservations  made  by  that  treaty  shall  not  be  sold,  leased,  or 
disposed  of,  unless  it  appear  by  the  certificate  of  at  least  two  out 
of  seven  persons  therein  named,  that  the  party  claiming  the  reser- 
vation, is  capable  of  taking  care  of,  and  managing  his  or  her 
affairs.  This  capacity  must  also  be  certified  to  by  the  agent,  to 
the  best  of  his  knowledge  or  information,  who  is  also  to  certify 
that  a  fair  consideration  has  been  paid,  in  addition  to  which  the 
deed  of  conveyance  was  to  be  approved  by  the  President  of  the 
United  States  or  his  agent,  and  to  be  recorded  according  to  the 
laws  of  the  state  in  which  the  land  was  situated.  These  were  all 
conditions  to  be  performed  in  order  to  perfect  conveyance  from  the 
Indian. 

It  is  averred  in  the  bill  that  the  Indian  has  made  a  deed,  but 
that  the  requisite  certificates  have  not  been  procured,  in  conse- 
quence of  the  fraud  practiced  by  the  appellants.  The  Indian  then 
had  the  fee,  and  perhaps  strictly  the  certificates  should  have  been 
procured  before  a  sale  or  conveyance,  and  yet  there  is  nothing  in 
the  treaty  which  authorizes  us  on  a  fair  construction,  to  consider 
these  as  conditions  precedent.  Suppose  the  Indian  had  conveyed 
and  after  the  conveyance  the  requisite  certificates  had  been  pro- 
cured, then  of  course  the  title  would  be  perfect.  What  would 
make  it  perfect?  Not  the  certificates  alone,  but  first  the  deed  and 
then  the  certificates.  On  procuring  the  certificates,  the  deed 
would  relate  back  to  the  time  of  its  date.  It  is  to  be  inferred  from 
a  part  of  the  fourth  article,  that  the  certificates  were  mere  requi- 
sites or  links  in  the  chain  of  conveyance,  the  deed  being  the  first 
step  towards  a  complete  title.  This  conclusion  is  justified  by  the 
language  employed.  After  providing  that  two  of  the  seven  per- 
sons named  shall  give  a  certificate  that  the  party  is  capable  of 
managing  his  or  her  affairs,  and  that  the  agent  shall  also  certify  to 
the  same  effect,  and  that  a  fair  price  has  been  paid,  it  proceeds  as 
follows :  "and  thereupon  the  deed  of  conveyance  shall  be  valid, 
provided,  the  President  of  the  United  States,  or  such  other  person 
as  he  may  designate,  shall  approve  the  same,  and  endorse  it  on  the 
deed."  This  language  seems  to  pre-suppose  the  existence  of  the 
deed  before  the  certificates  are  required  to  be  given,  and  that 
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on  the  procurement  of  the  certificates,  the  conveyance  should  be 
complete. 

The  Indian  then  had  a  title  to  the  land,  and  on  the  7th  of  Octo- 
ber, 1837,  she  entered  into  a  contract  to  convey,  and  gave  a  power 
of  attorney  for  that  purpose.  The  attorney  afterwards  conveyed, 
but  the  deed  was  never  properly  proven,  in  consequence  of  which 
defect,  the  Indian  herself  afterwards  conveyed,  and  her  convey- 
ance would  have  been  perfect  with  the  proper  certificates,  which 
the  parties  were  prevented  from  procuring  by  the  fraudulent  acts 
of  the  respondents.  The  first  step  towards  a  perfect  conveyance 
was  performed,  the  subsequent  steps  were  prevented  by  the  re- 
spondents, to  the  prejudice  of  complainants.  The  equitable  title 
is  thus  abundantly  shewn ;  which  I  understand  to  be  a  right  im- 
perfect at  law,  but  which  may  be  perfected  by  the  aid  of  a  court 
of  chancery,  either  by  compelling  parties  to  do  that  which  in  good 
faith  they  are  bound  to  do,  or  by  removing  obstacles  interposed  in 
bad  faith,  to  the  prejudice  of  another.  A  mere  entry  it  seems  has 
been  held  to  constitute  an  equity.  Certainly  a  contract  for  the 
purchase  of  land  does,  when  founded  on  a  sufficient  consideration, 
and  entered  into  with  the  proper  solemnity.  In  this  case  there 
was  a  contract.  The  title  is  not  a  complete  legal  title,  but  it  can 
be  perfected  by  a  court  of  chancery,  at  least  so  far  as  to  remove 
the  impediments  improperly  interposed. 

But  it  is  further  insisted,  that  the  respective  rights  of  the  par- 
ties have  undergone  a  proper  investigation  by  the  agents  appoint- 
ed for  that  purpose,  who  determined  the  matters  before  them  as 
judicial  officers,  and  that  their  decision  in  favor  of  the  respondents 
is  final  and  conclusive,  and  cannot  be  reviewed  collaterally  by 
any  other  tribunal. 

These  agents  were  not  judicial  officers;  they  were  not  empow- 
ered to  settle  and  determine  the  rights  of  parties,  or  any  right 
whatever.  The  seven  persons  mentioned  in  the  4th  article,  were 
confined  in  their  duty  to  certify  to  a  single  question  of  fact,  to  wit, 
that  the  Indian  who  was  about  to  sell  his  reserve  was  capable  of 
taking  care  of  his  own  affairs;  and  the  Indian  agent  had  only  to 
certify  to  the  additional  fact,  that  a  fair  price  had  been  paid.  These 
certificates  were  mere  preliminaries  to  a  sale,  and  not  even  obliga- 
tory on  any  one,  as  the  President  still  had  the  power  to  approve  or 
Vol.1— 18 
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disapprove  the  sale.  The  agents  were  ministerial  officers ;  but  if 
their  powers  were  judicial  it  would  not  alter  the  case.  Any  act, 
however  solemn,  even  though  it  be  a  judgment  of  a  court  of  com- 
petent jurisdiction,  may  be  set  aside,  if  procured  by  fraud.  1  J.  C. 
Rep.  406;  Mitford's  Pleading,  128,  and  note.  Fraud  vitiates 
every  thing  into  which  it  enters.  But  it  is  insisted  that  this  question 
of  fraud  must  have  been  investigated  and  decided  on  by  the  agents. 
The  history  of  the  case  leads  to  no  such  conclusion,  nor  do  the 
certificates  justify  such  inference.  Fraud  in  the  procurement  of 
these  certificates  is  charged  directly  and  circumstantially.  It  was 
fraudulent  to  procure  the  agents'  certificate  under  a  representation 
that  there  was  no  conflicting  claim,  knowing  that  the  complain- 
ants had  purchased  in  good  faith.  It  was  fraudulent  to  procure  a 
certificate  by  substituting  one  Indian  for  another.  If  the  bill  is 
true,  these  are  questions  which  could  not  have  been  decided  by 
the  proper  agent.  The  very  ground  of  the  charge  is,  that  the 
agent  himself  was  imposed  upon  and  deceived.  This  position  is 
therefore  untenable. 

It  is  frequently  the  case  that  different  modes  of  defence  may  be 
adapted  to  different  parts  of  the  bill,  but  if  it  contain  an  allegation 
of  fraud,  it  is  a  general  rule  that  the  allegation  of  fraud  must  be 
denied  by  answer,  whatever  defence  may  be  adopted  as  to  the 
other  parts  of  the  bill ;  because  fraud  gives  jurisdiction  to  the 
court  and  lays  a  foundation  for  relief,  hence  a  general  demurrer  to 
a  bill  containing  such  an  allegation  cannot  be  allowed.  So  if  the 
defendant  should  plead  to  the  bill,  he  must  still  deny  the  fraud  by 
answer  as  well  as  by  averment  in  the  plea.  Mitford's  Pleading, 
239 — 298.  An  application  of  this  rule  to  the  case  before  us  must 
show  the  impropriety  of  the  demurrer,  so  far  at  least  as  the  alle- 
gation of  fraud  is  to  be  met  by  it.  The  demurrer  admits  that  the 
deed  was  filled  up  long  after  it  was  executed ;  that  the  certificates 
were  procured  by  fraud  and  misrepresentation ;  that  one  Indian 
was  substituted  for  another ;  and  certainly,  with  such  facts  admit- 
ted, a  court  of  chancery  could  not  hesitate  to  entertain  jurisdiction 
and  give  relief.    Decree  affirmed. 
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Leftwich  0.  Orne,  et  al. 

Exceptions  will  not  lie  to  an  answer  in  aid  of  a  pica. 

If  a  purchaser  rests  his  claim  in  equity  on  the  fact  of  being  a  bona  fide  purchaser 
without  notice,  he  most  deny  notice  fully,  precisely,  and  positively,  eten  though  it 
be  not  charged  on  the  other  side.  He  must  also  deny  all  knowledge  of  facts  charg- 
ed from  which  notice  may  be  inferred.    A  general  denial  of  notice  is  not  i 


The  Chancellor. 

This  case  was  submitted  on  exceptions  to  the  answer  of  the 
defendant  Ome,  and  on  the  sufficiency  of  his  plea,  denying  no- 
tice of  the  complainant's  title. 

Exceptions  will  not  lie  to  an  answer  in  aid  of  a  plea.  1  Smith's 
Pleading,  239-40.  The  facts  alledged  in  the  bill,  to  constitute  no- 
tice are  not  denied  in  the  plea,  but  a  mere  general  denial  of  notice 
is  averred.    This  is  not  sufficient. 

If  a  purchaser  rests  his  claim  in  equity  on  the  fact  of  being  a 
bona  fide  purchaser  without  notice,  he  must  deny  notice  fully, 
precisely  and  f>ositively,  even  though  it  be  not  charged  on  the 
other  side.  He  must  also  deny  all  knowledge  of  facts  charged, 
from  which  notice  may  be  inferred.  I  find  the  rule  thus  broadly 
and  rigidly  laid  down  in  8th  ,  and  it  seems  to  be  sustained 

by  a  current  of  decisions,  both  English  and  American.  The  rea- 
son why  a  general  denial  of  notice  is  not  sufficient,  where  facts 
and  circumstances  are  charged,  from  which  notice  maybe  inferred, 
I  take  to  be,  that  the  party  will  not  be  permitted  to  be  the  judge, 
of  whether  such  facts  and  circumstances  are  or  are  not  evidence 
of  notice. 

A  rule  so  vague  and  liable  to  abuse,  can  have  no  place  in  judi- 
cial enquiries,  which  are  always  to  be  guided  by  the  highest  attain- 
able certainty. 

It  would  be  to  commit  the  rule  to  the  uncertain  test  of  the 
mere  opinion  of  the  defendant,  as  to  what  amount  of  evidence 
would  communicate  notice. 
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I  find  the  rule  to  be,  that  where,  as  in  this  case,  the  complain- 
ant seems  to  have  anticipated  the  form  of  defence,  and  for  the 
purpose  of  displacing  the  bar  set  up  by  the  plea,  states  a  variety 
of  matters  in  his  bill,  which  if  true,  would  be  evidence  to-counter- 
prove  the  allegations  of  the  plea,  it  is  necessary  to  negative  such 
matters,  and  to  support  the  plea  by  answer  as  to  such  facts.  Thus 
the  defendant  Orne,  averring  affirmatively  and  generally  that  he 
had  no  notice  of  the  interest  of  the  complainant  at  the  time  of  his 
purchase,  he  should  by  negative  averments  have  denied  all  the 
matters  stated  in  the  bill,  as  evidence  to  defeat  the  bar  set  up  in 
the  plea.  These  views  are  fully  sustained  by  the  case  of  Bogar- 
dus  v.  Trinity  Ohurch,  in  4th  Paige  178,  where  this  branch  of 
practice  underwent  an  able  and  elaborate  examination,  at  die 
hands  of  both  court  and  counsel. 

The  plea  must  be  overruled. 
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H.  Gridley  v.  James  A.  Tucker. 

The  covenants  in  a  deed  are  of  themselves,  a  sufficient  consideration  for  a 
promise* 

Where  a  promissory  note  was  given  in  consideration  of  certain  covenants  in  a 
deed,  which  note  was  transferred  to  a  third  party,  who  recovered  judgment  on 
the  same,  and  the  covenants  in  the  deed  foiled  to  be  performed ;  held,  that  the 
failure  to  perform  the  covenants  of  the  deed  was  not  a  bar  to  a  recovery  on 
the  note,  and  the  court  would  not  injoin  the  execution  on  such  a  judgment. 

A  daim  growing  out  of  a  breach  of  covenant,  does  not  ordinarily  assume  any  thing 
of  the  character  of  a  debt  or  demand  capable  of  being  reduced  to  certainty  by  cal- 
culation, and  therefore  is  not  the  subject  of  set  off. 

The  role  in  relation  to  executory  contracts  for  the  conveyance  of  lands  is,  that  if  the 
vendor  finis  to  convey,  according  to  the  terms  of  his  contract,  the  measure  of  dama- 
ges is  the  value  of  the  land  at  the  time  of  the  breach,  and  not  the  price  fixed  in  the 
contract 

Where  a  contract  is  executed,  and  an  action  is  brought  upon  the  covenant  of  the  deed 
after  eviction,  the  measure  of  damages  is  the  purchase  money,  with  interest 

The  facts  of  this  case  are  sufficiently  set  forth  in  the  opinion  of 
the  chancellor. 

George  Winchester  for  complainants. 

Where  a  vendee  seeks  a  specific  performance  for  a  part  to  which 
title  can  be  made,  the  court  will  compel  performance.  Waters  v. 
Irwin,  9  Johns.  Rep.  460;  6  Johns.  C.  Rep.  38,  Compensation;  5 
Cranch,  275;  9  Cranch  456,  494;  Pratt  et  al.  t>.  Law  and  Camp. 
Evans  et  ux.  v.  Kingberry  et  ux. 

Where  a  purchaser  cannot  get  a  title  to  all  he  contracted  for,  if 
he  can  get  the  substantial  inducement  to  the  contract,  he  may  in- 
sist upon  taking  a  title  to  so  much  as  the  other  party  can  give  a 
good  title  to,  with  a  reasonable  compensation  for  what  the  party 
cannot  convey.    2  Randolph  120. 

Sett  off.    1  Johns.  Ch.  Rep.  91;  14  Johns.  Rep.  63. 

If  a  vendor,  who  is  unable  at  the  time  to  convey,  sue  a  ven- 
dee for  the  purchase  money,  the  latter  may  have  an  injunction 

18* 
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against  the  former,  to  stay  proceedings,  until  he  is  able  to  convey. 
Fishback  v.  Williams,  3  Bibb,  343;  4  Bibb,  7. 

Chancery  may  grant  an  injunction  to  stay  proceedings  at  law 
until  the  defendant  can  procure  a  grant  Cooke  220;  Simmons  t?. 
Land,  Walker's  Rep.  159,  and  118, 119. 

J.  T.  McMurran  for  defendant 

The  Chancellor. 

The  facts  set  forth  by  the  complainant's  bill  are,  that  some  time 
in  the  year  1835,  he  entered  into  a  negotiation  with  the  heirs  of 
the  late  Robert  H.  Adams,  for  the  purchase  of  a  number  of  town 
lots,  in  the  city  of  Natchez; — that  he  purchased  from  the  defend- 
ant, McNeill  and  wife,  the  latter  of  whom  was  one  of  the  heirs  of 
said  Adams,  their  undivided  interest  in  said  lots; — that  he  pur- 
chased at  the  same  time  from  McNeill  the  interest  of  Wm.  Adams, 
another  of  the  heirs,  and  who  was  then  a  minor,  McNeill  giving 
to  him  a  bond,  with  a  covenant,  that  he  would  procure  said  Wm. 
Adams,  when  he  became  of  age,  to  execute  to  the  complainant  a 
warrantee  deed  for  his  interest  in  said  lots; — that  he  executed 
various  notes  to  McNeil  as  the  consideration,  as  well  as  for  the  in- 
terest of  McNeil  and  wife,  as  for  that  of  the  said  William  Adams 
in  said  town  lots; — that  among  said  notes  was  one  for  three 
thousand  and  forty  dollars,  which  was  transferred  to  the  defend- 
ant Tucker,  who  instituted  suit  thereon,  and  recovered  a  judgment 
at  law; — that  when  said  Wm.  Adams  became  of  age,  McNeill 
wholly  neglected  and  failed  to  procure  said  William  to  make  a 
deed  for  his  interest  in  said  lots; — that  in  consequence  of  such 
failure,  the  complainant  was  compelled  to  apply  j himself  to  said 
William  for  a  deed  for  his  interest  in  said  lots,  and  had  to  pay  him 
the  sum  of  $2,730  in  order  to  procure  such  conveyance. 

An  injunction  was  granted  in  this  bill  against  Tucker's  judg- 
ment, and  the  bill  prays  that  the  $2,730  so  paid  to  young  Adams  on 
account  of  McNeill's  failure  to  comply  with  his  covenant  may  be 
set  off  against  Tucker's  judgment. 

The  defendant,  Tucker,  answers  that  he  knows  nothing  about 
the  facts  charged  in  the  complainant's  bill;— that  he  became  the 
bona  fide  holder  of  the  note  without  any  notice  of  the  considera- 
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tion  for  which  it  was  given,  and  insists  that  McNeill's  failure  to 
comply  with  his  covenant  may  be  set  off  against  Tucker's  judg- 
ment 

There  is  one  deposition  taken  in  the  case,  for  the  purpose  of 
proving  the  payment  made  by  the  complainant  to  William  Adams. 

In  this  attitude  the  case  was  submitted  for  final  hearing.  If  the 
complainant  is  entitled  to  any  relief  against  the  judgment  of  the 
defendant,  (Tucker,)  based  upon  the  note  given  by  the  complain- 
ant to  McNeill,  it  must  be  either  because  there  has  been  a  failure 
of  the  consideration  for  which  the  note  was  given,  or  because  the 
money  paid  by  Gridley  to  Wm.  Adams  to  obtain  the  title  which 
McNeill  covenanted  to  procure,  constitutes  a  proper  subject  of  set- 
off against  Tucker's  judgment.  I  think  a  brief  examination  of 
these  grounds  will  suffice  to  show  that  neither  can  be  sustained. 
The  defendant  McNeill's  covenant  to  procure  a  conveyance  from 
Wm.  Adams,  constituted  the  whole  consideration  for  the  com- 
plainant's notes.  The  complainant  has  then  all  he.  contracted  for, 
to  wit,  McNeill's  covenant.  He  did  not  contract  with  him  for  the 
absolute  title  of  young  Adams  to  the  lots;  for  his  contract  shows 
he  knew  the  title  was  in  another.  Covenants  in  a  deed  are  of 
themselves  a  sufficient  consideration  for  a  promise.  7  Mass.  Rep. 
19,  Fowler  v.  Shever.  There  has  not  been,  therefore,  in  legal 
contemplation,  a  failure  of  consideration. 

That  the  set-off  which  the  bill  seeks  to  make  cannot  be  admit- 
ted, I  think  is  equally  clear.  Suppose  the  suit  on  the  note  had 
been  brought  directly  in  the  name  of  McNeill,  instead  of  his  as- 
signee, could  the  rights  of  Gridley  growing  out  of  McNeill's 
breach  of  covenant  have  been  made  the  subject  of  set-off,  either 
at  law  or  in  equity.  Those  rights  would  simply  constitute  an  un- 
liquidated demand  for  pecuniary  damages,  requiring  the  interposi- 
tion of  a  jury  to  liquidate  and  assess  the  amount.  A  claim  grow- 
ing out  of  a  breach  of  covenant  does  not  ordinarily  assume  any 
thing  of  the  character  of  a  debt  or  demand  capable  of  being  redu- 
ced to  certainty  by  calculation.  That  such  a  claim  cannot  be 
made  the  subject  of  a  set-off  at  law,  seems  to  be  well  settled. 
2  John  Rep.  150;  Hepburn  v.  Hoag,Cm.  C.  613;  2  J.  J.  Marshall 
548.  And  courts  of  chancery  follow  the  rule  of  law  in  this  re- 
spect    1  Duncan  v.  Lyon,  3  J.  C.  R.  351;  2  Edw.  Ch.  Rep.  731. 
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It  is  true  it  is  but  an  usual  exercise  of  equity  jurisdiction  to  set 
off  one  demand  against  another,  where  the  equity  between  the 
parties  requires  it,  and  where  the  demand  proposed  to  be  set  off 
is  fixed  and  ascertained,  and  may  be  liquidated  by  mere  calcula- 
tion; yet  if  it  be  unliquidated  it  cannot  be  so  set  off,  whatever 
may  be  its  connection  with  the  matter  in  controversy — for  the 
court  will  not  first  liquidate  the  matter  and  then  make  the  set  off, 
especially  where  there  is  a  plain  remedy  at  law.  Collins  tt  al.  v. 
Farquar,  3  Mon.  Rep.  87.  An  exception  to  this  rule  seems  to  be 
where  one  of  the  parties  to  independent  covenants  becomes  insol- 
vent, so  that  the  remedy  at  law  would  be  fruitless,  or  some  other 
circumstance  rendering  the  aid  of  a  court  of  equity  indispensably 
necessary  to  prevent  a  failure  of  justice.  2  Litt.  Rep.  72;  2  Paige 
581,  Lindsy  v.  Jackson.  In  such  case  it  seems  a  court  of  equity 
would  injoin  a  party  from  proceeding,  until  the  matter  of  set  off 
could  be  liquidated  and  determined  at  law.  Nettle  v.  Elkins,  2 
McChord's  Ch.  Rep.  184.  If  then  it  appears  that  the  set  off 
which  the  complainant  seeks  to  make,  could  not  have  been  made 
against  the  original  payee,  (McNeill,)  it  would  seem,  a  fortiori, 
it  cannot  be  made  against  the  defendant,  (Tucker,)  who  obtained 
the  note  upon  which  the  judgment  is  founded  in  the  usual  course 
of  trade,  without  notice  of  any  equities  between  the  original 
parties. 

The  right  of  set-off  is  not  an  equity  which  the  original  debtor 
may  at  all  events  assert  against  the  assignee  of  the  debt;  such 
right  does  not  necessarily  attach  to  the  debt,  and  follow  it  into 
whose  soever  hands  it  may  come.  Green  v.  Darling,  3  Mason 
202;  Walcott  v.  Sullivan,  1  Ed.  Ch.  Rep.  403.  The  claim  of 
an  original  debtor  to  a  set  off  against  a  bona  fide  assignee  of  the 
debt,  should  not  be  favored,  except  upon  principles  of  strict  right 
or  rules  of  positive  law.  I  am  aware  that  the  statute  of  this  state 
has  extended  the  right  of  set-off  to  the  maker  of  even  commercial 
paper,  beyond  the  limits  of  the  common  law;  but  I  am  not  dis- 
posed to  enlarge  its  application,  and  even  its  ample  folds  do  not 
cover  the  present  case.  The  objection  that  the  complainant's 
claim  of  set-off  consists  in  unliquidated  damages,  is  not  obviated 
by  the  fact  that  the  complainant  was  compelled  to  pay  $2,730  to 
obtain  the  title  from  William  Adams,  which  McNeill  had  cov- 
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enanted  to  obtain  for  him.  This  would  be  to  let  the  complainant 
assess  his  own  damages,  and  fix  the  measure  of  his  own  redress, 
according  to  his  conceptions  of  his  own  rights  and  interests. 
It  is  moreover  liable  to  the  objection  that  it  does  not  constitute  the 
true  legal  criterion  for  fixing  the  quantum  of  damages.  McNeill's 
failure  to  procure  a  deed  of  conveyance  from  young  Adams  when 
he  became  of  age,  was  a  breach  of  his  covenant,  for  which  Gridley 
had  an  immediate  right  of  action  at  law,  and  his  measure  of  dam- 
ages would  have  been  the  value  of  the  town  lot  at  the  time  of  the 
breach,  and  not  the  price  which  Gridley  was  to  give  McNeill,  nor 
which  he  might  choose  afterwards  to  give  to  young  Adams.  The 
rule  in  relation  to  executory  contracts  for  the  conveyance  of  lands 
is,  that  if  the  vendor  fail  to  convey  according  to  the  terms  of  his 
contract,  the  measure  of  damages  is  the  value  of  the  land  at  the 
time  of  the  breach,  and  not  the  price  fixed  in  the  contract.  Hop- 
kins v.  Lee,  6  Wheaton,  109, 118. 

I  am  aware  that  there  is  some  diversity  of  opinion  with  respect 
to  this  subject.  A  different  rule  has  been  laid  down  in  Kentucky 
and  some  of  the  other  states;  but  I  consider  the  weight  of  both 
principle  and  authority  is  in  support  of  the  rule  as  declared  by  the 
supreme  court  of  the  United  States,  in  the  case  before  mentioned. 
That  this  is  the  rule  in  relation  to  contracts  for  the  conveyance  of 
personal  property  seems  to  be  generally  conceded ;  and  I  am  un- 
able to  perceive  any  sound  reason  for  the  application  of  the  rule 
in  one  case  and  not  in  the  other.  If  the  rule  were  otherwise,  it 
would  in  many  cases  afford  the  vendor  encouragement  to  profit 
by  an  exercise  of  bad  faith,  whenever  the  land  rose  in  value,  be- 
tween the  dates  of  the  contract  and  the  time  fixed  for  its  execu- 
tion: he  would  only  have  to  refuse  compliance,  and  pocket  with 
impunity  the  enhanced  value.  The  morality  as  well  as  the  law 
of  the  contract  certainly  require  that  it  should  be  discharged  in 
good  faith.  With  respect  to  an  executed  contract  for  land  in  an 
action  upon  the  covenant  of  the  deed  after  eviction,  the  rule  of 
damages  is  different.  There  the  purchase  money  with  interest  is 
the  measure  of  the  vendee's  redress.  The  reason  in  favor  of  the 
distinction  is  obvious:  A  vendor  who  has  executed  his  contract 
in  good  faith  should  not  be  held  accountable  for  more  than  he  re- 
ceived; but  one  who  is  attempting  to  turn  his  own  bad  faith  into 
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pecuniary  advantage  should  be  held  responsible  to  the  extent 
which  a  faithful  performance  of  the  contract  would  have  operated 
in  fevor  of  the  vendee. 

From  this  view  of  the  ease,  I  am  of  opinion  that  the  injunction 
should  be  dissolved,  and  the  complainant's  bill  dismissed  at  his 
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A  femme  covert,  claiming  a  separate  estate,  cannot  sue  her  husband  by  her  trustee*  It 
is  a  well  settled  rule  of  pleading,  that  when  the  wife  claims  any  property  in  opposi- 
tion to  the  marital  rights  of  the  husband,  she  must  sue  by  her  next  friend. 

In  the  year  1834,  one  Lytle  placed  in  the  possession  of  Thomas  Hunt  a  lot  of  slaves, 
with  the  understanding  that  said  slaves  were  to  be  discharged  of  all  claim  on  the  part 
of  Lytle,  if  Hunt  should  pay  him  the  sum  of  eighteen  hundred  and  six  dollars  and 
thirty-four  cents  at  a  certain  time.  Hunt  foiled  to  pay  the  money  as  agreed  by  him. 
Lytle  then  conveyed  the  said  slaves,  in  consideration  of  the  above  sum  paid  him  by 
H.  8.  Morgan  &  Co.,  to  one  Tucker,  in  trusty  to  be  sold,  if  necessary,  to  pay  said 
Morgan  &  Co,  the  money  so  advanced  by  them  to  Lytle,  as  also  the  further  sum  of 
one  thousand  dollars  due  from  said  Hunt  to  said  Morgan  &  Co.;  but  if  said  Hunt 
paid  said  Morgan  &  Co.  the  several  sums  of  money  mentioned,  then  said  Tucker,  as 
trustee,  was  to  convey  said  slaves  to  Elizabeth  Hunt,  (wife  of  said  Thomas  Hunt,) 
for  life,  with  a  limitation  over  in  favor  of  her  children  by  name.  In  March,  1889, 
Hunt  paid  said  sums  of  money  to  Morgan  &  Co.  and  obtained  their  release  and  dis- 
charge of  all  claims  under  said  deed.  In  1889  and  '40,  Messrs.  Booth  and  Edwards 
obtained  several  judgments  against  Thomas  Hunt,  and  levied  on  the  said  slaves  as 
the  propei  ty  of  Hunt,  to  satisfy  said  judgments.  Hunt's  wife  and  her  trustee,  Tucker, 
filed  a  bill  to  enjoin  the  sale  of  said  slaves,  and  claiming  the  same  as  their  property 
under  the  deed  of  trust.  Held  by  the  court,  that  Thomas  Hunt's  interest  in  the 
slaves  commenced  from  the  time  he  paid  the  money  for  them,  and  a  resulting  trust 
arose  from  thence  in  his  favor,  which  pre-existing  creditors,  at  least,  have  a  right  to 
make  available  in  the  payment  of  their  debts,  notwithstanding  the  form  of  the  con- 


The  intention  to  create  a  separate  estate  for  the  wife  must  be  clearly  apparent,  in  order 
to  exclude  the  husband  from  the  right  to  personal  property  which  is  given  to  the 
wife.  The  intervention  of  a  trustee  has  never  been  held  to  go  the  length  of  vest- 
ing a  sole  and  separate  use  for  the  wife. 

Infants  who  take  in  remainder  should  be  made  parties  to  a  hill  relating  to  the  remain- 
der property. 

The  Chancellor. 

The  substantive  statements  of  the  complainants'  bill  are,  that 
in  1834  Arch'd  Lytle  placed  in  the  possession  of  the  defendant, 
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Thomas  Hunt,  a  number  of  his  negro  slaves,  with  the  under- 
standing that  they  were  to  be  discharged  of  all  claim,  on  the  part 
of  said  Lytle,  when  Hunt  should  pay  him  the  sum  of  eighteen 
hundred  and  six  dollars  and  thirty-four  cents,  being  the  amount 
paid  by  said  Lytle  for  said  negroes;  that  Hunt  failed  to  pay  the 
money  according  to  his  agreement;  that  Lytle,  in  consideration  of 
the  above  sum  of  money  being  paid  to  him  by  H,  S.  Morgan  <fc  Co. 
conveyed  to  the  complainant,  Tucker,  the  negroes  so  remaining 
in  Hunt's  possession  in  trust,  to  be  sold,  if  necessary,  to  pay  said 
Morgan  &  Co.  the  money  so  advanced  by  them  to  Lytle,  as  also 
the  further  sum  of  about  a  thousand  dollars  due  from  said  Hunt 
to  said  Morgan  <fc  Co.;  that  if  Hunt  paid  to  said  Morgan  &  Co. 
the  said  several  sums  of  money,  then  said  Tucker,  as  trustee,  was 
to  convey  the  said  negroes  to  the  complainant,  Elizabeth  Hunt, 
(wife  of  said  Thomas  Hunt,)  for  life,  with  a  limitation  over  in  fa- 
vor of  her  children  by  name.  The  bill  states  that  the  possession 
of  the  negroes  had  remained  with  Mrs.  Hunt  up  to  the  time  of 
filing  the  bill;  that  Thomas  Hunt,  in  March,  1839,  paid  off  said 
debts  mentioned  in  said  deed  of  trust  to  said  Morgan  &  Co.  and 
procured  their  release  and  discharge  of  all  claim  under  said  deed; 
that  Booth  and  Edwards,  having  severally  obtained  judgments,  in 
1839  and  '40,  against  said  Thomas  Hunt,  have  liad  executions 
levied  on  the  negroes  so  conveyed  in  said  deed  of  trust. 

These  judgment  creditors  of  Hunt  are  made  parties  defendant, 
and  the  bill  prays  an  injunction  against  the  sale  of  said  negroes 
under  said  executions.  The  case  was  submitted  on  the  general 
demurrer  of  the  defendant,  Edwards. 

The  first  thing  which  arrested  my  attention  on  opening  the  bill 
was  that  it  presents  the  case  of  a  feme  covert  claiming  separate 
property,  suing  her  husband  "by  her  trustee."  I  am  not  aware  of  t 
any  rule  of  practice  which  would  sanction  a  suit  in  that  form.  It 
is  a  well  settled  rule  of  pleading,  that,  where  the  wife  claims  any 
property  in  opposition  to  the  marital  rights  of  the  husband,  she 
must  sue  by  her  next  friend.  2  Ves.  sen.  452;  Edwards  on  Par- 
ties, 145.  But  as  it  is  doubtful  how  far  this  defect  can  be  noticed 
under  a  general  demurrer,  I  proceed  to  notice  what  the  counsel 
on  either  side  have  considered  the    main  question,  which  in- 
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yolves  the  validity  of  the  conveyance,  upon  which  the  complain- 
ants found  their  prayer  for  relief— are  the  claims,  which  the  com- 
plainants attempt  to  assert  under  their  bill,  such  as  a  court  of  equi- 
ty will  protect  and  enforce,  as  against  the  bona  fide  creditors  of 
Hunt?    I  think  not    I  cannot  regard  the  defendant,  Hunt,  in  any 
other  light  than  as  the  real  purchaser  of  the  negroes,  who  paid  his 
money  for  them,  and  directed  the  conveyance  of  title  to  be  made 
to  Tucker,  in  trust  for  his  wife,  for  life,  with  a  remainder  to  his 
children.    When  the  conveyance  is  divested  of  its  seniority,  it 
presents  the  simple  case  of  one  party  buying  property,  paying  his 
own  money  for  it,  and  having  the  conveyance  made  to  a  third 
person.    That  this  is  the  true  character  of  the  transaction  is  obvi- 
ous from  the  statements  in  the  bill.    It  is  admitted  that  the  ne- 
jjroes  came  originally  to  the  possession  of  Hunt  from  Lytle,  under 
an  agreement  that  Hunt  was  to  pay  the  money  which  Lytle  had 
agreed  to  pay  for  them,  and  thus  became  the  purchaser.    This 
purpose  was  afterwards  carried  out  by  the  circuitous  mode  shown 
by  the  conveyance  mentioned  in  the  complainants'  bill.    At  every 
stage  of  the  transaction  the  purpose  of  making  Hunt  the  open  or 
concealed  owner  of  the  negroes,  is  too  palpable  to  escape  observa- 
tion.    Accordingly  we  find  him,  in  March,  1839,  paying  off  and 
discharging  the  money  called  for  by  the  deed'  of  trust,  taking  re- 
ceipts, &c.    It  was  the  mode  only  of  accomplishing  the  same 
thing  that  was  changed. 

It  appears  from  the  bill  that  Hunt,  at  the  time  of  paying  the 
money  for  the  negroes,  was  indebted  to  the  defendant,  Edwards,  in 
the  claim  upon  which  the  judgment  was  rendered,  which  the  com- 
plainants now  seek  to  enjoin.  Hunt's  interest  in  the  negroes  com- 
menced at  the  time  he  paid  the  money  for  them,  and  a  resulting 
trust  arose  from  thence  in  his  favor,  which  pre-existing  creditors, 
at  least,  have  a  right  to  make  available  in  the  payment  of  their 
debts,  notwithstanding  the  form  of  the  conveyance. 

In  the  case  of  Brown  et  al.  v.  McDonald,  1  Hill's  C.  R.  306,  it 
was  held  that,  where  negroes  were  purchased  and  paid  for  by  a 
debtor,  and  the  title  made  to  his  sons,  a  trust  resulted  to  the  debtor 
in  favor  of  his  creditors,  and  that  the  negroes  were  liable  for  his 
debts. 

Yol.L— 19 
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The  case  of  Doyle  et  al.  v.  Sleeper  et  ah  1  Dana's  Rep.  536,  is 
also  a  case  fully  sustaining  the  same  position.  I  do  not,  then, 
think  that  the  complainants  present  such  a  case  as  a  court  of  equi- 
ty should  protect  and  enforce  against  the  creditors  of  Hunt,  whose 
claim  to  have  his  property  subjected  to  the  payment  of  their  debt 
arose  anterior  to  the  claim  of  the  complainants,  which,  by  the 
terms  of  the  deed,  could  only  have  had  its  commencement  from 
the  time  of  the  payment  of  the  money  made  by  the  defendant, 
Hunt.  But,  apart  from  this  view  of  the  case,  I  find  nothing  in 
the  deed,  under  which  the  complainants  claim,  which  can  justify 
the  relief  asked  by  their  bill.  The  bill  can  only  be  sustained  up- 
on the  idea  that  the  deed  of  trust  creates  a  separate  estate  in  the 
negro  slaves  for  the  sole  use  of  Mrs.  Hunt;  yet  I  have  sought  in 
vain  for  any  language  in  the  deed  which  could  remotely  sustain 
such  a  construction.  The  terms  of  the  conveyance  are  general 
and  unqualified,  using  no  phrase  incompatible  with  the  most  per- 
fect dominion  over  the  property  by  the  husband.  The  intention 
to  create  a  separate  estate  for  the  wife,  must  be  clearly  apparent, 
in  order  to  exclude  the  husband  from  the  right  to  personal  proper- 
ty which  is  given  to  the  wife.  Palmer  v.  Trevor,  1  Vernon;  Cha- 
ney's  Rights  of  Married  Women;  262. 

The  mere  intervention  of  a  trustee  has  never  been  held  to  go  to 
the  length  of  vesting  a  sole  and  separate  use  for  the  wife.  Lum- 
ble  v.  Milnes,  5  Ves.  517. 

And  in  the  case  of  Brown  v.  Clark,  3  Ves.  166,  where  the  inter- 
est of  a  sum  of  money  was  bequeathed  to  the  wife  for  life,  and  no 
language  being  used  showing  an  intention  to  exclude  the  husband 
or  to  create  a  separate  use  to  her  in  the  interest,  it  was  held  to 
vest  in  the  husband's  assignees. 

It  is  clear,  in  this  case,  (even  supposing  the  deed  to  be  valid  for 
any  purpose,)  that  the  interest  intended  to  be  conveyed  to  the  wife 
would,  upon  familiar  principles  of  law,  vest  in  her  husband,  and 
leave  her  without  any  interest  which  could  enable  her  to  maintain 
a  suit  in  her  own  name  on  account  of  the  property. 

Mrs.  Hunt  has  not  such  an  interest  in  the  property  as  to  enable 
her  to  sue;  and  this  objection  goes  to  the  whole  bill.  2  Russell, 
242,  244. 
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Bat,  if  the  bill  were  otherwise  sustainable,  it  would  be  found 
defective  on  the  score  of  parties.  The  children,  who  take  in  re- 
mainder, should  have  been  made  parties  complainants.  1  At- 
kins,  290. 

Let  the  demurrer  be  sustained,  and  the  bill  dismissed  as  to  the 
defendant  Edwards. 
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Ives  and  Newell  v.  Pierson,  Administrator. 

A  purchaser  at  an  administrator's  sale,  who  is  deceived  either  by  the  fraud  or  mistake 
of  the  administrator  in  relation  to  the  subject  matter  of  his  purchase,  is  as  much 
entitled  to  relief  as  if  the  purchase  had  been  mode  at  private  sale. 

Where  an  administratoi  sold  land  to  which  his  intestate  had  no  title ;  held,  that  the  sale 
was  void  and  must  be  set  aside. 

The  Chancellor. 

The  case  was  submitted  on  a  motion  to  dissolve  the  injunction. 
There  is  a  failure  of  title  to  at  least  one  section  of  the  land,  ac- 
cording to  the  statements  of  the  bill.  The  portion  of  the  land 
claimed  under  the  fourteenth  article  of  the  dancing  rabbit  creek 
treaty  by  Riley's  administrator,  on  account  of  Riley's  children, 
was  not  only  a  matter  in  which  Pierson  as  administrator  had  no 
interest  in,  or  power,  authority  or  control  over,  but  was  equally 
beyond  the  power  and  control  of  the  probate  court,  upon  the  ap- 
plication on  which  the  order  of  sale  was  made.  The  treaty  gives 
the  land  to  the  children,  not  to  the  father.  See  fourteenth  article 
of  the  treaty. 

Although  an  administrator  is  not  required  to  give  a  warranty  of 
the  quality  or  title  to  the  thing  sold  by  him,  yet  this  rule  does  not 
apply  when  he  assumes  the  exercise  of  a  power  which  does  not 
exist,  or  is  not  given  by  law.  In  every  sale  made  by  an  adminis- 
trator there  is  an  implied  covenant  that  he  has  authority  to  sell. 
1  Hill's  Chy.  Rep.  493.  Here  he  had  no  such  authority;  that 
authority  could  not  be  conferred  on  him,  in  his  character  of  ad- 
ministrator, by  the  probate  court,  so  far  as  the  land  of  the  children 
was  concerned.  The  court  could  only  have  granted  that  authority 
upon  application  of  the  guardian,  in  the  manner  prescribed  by  the 
statute.  Here  the  administrator  not  only  had  no  power  to  sell, 
but  his  intestate  had  no  title  whatever,  so  far  as  the  section  granted 
by  the  treaty  to  the  children  is  concerned. 

I  conceive  a  purchaser  at  an  administrator's  sale,  who  is  deceived 
in  relation  to  the  subject  matter  of  his  purchase,  through  either 
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the  fraud  or  mistake  of  the  administrator,  as  much  entitled  to  re- 
lief as  if  the  purchase  had  been  made  at  private  sale.  I  know  of 
no  role  founded  on  considerations  of  public  policy,  no  principle 
of  morality,  nor  any  respectable  adjudication,  which  exempts  such 
sales  from  the  same  measure  of  remedial  justice  which  obtains  in 
all  other  cas6s  of  mistake,  accident  or  fraud.  An  administrator 
who  sells  land  as  the  property  of  his  intestate,  knowing  that  he 
had  no  title  whatever,  or  if  there  was  in  fact  no  title  in  his  intes- 
tate, and  he  acted  through  mistake,  in  either  case  the  purchaser 
would  be  equally  entitled  to  relief.  See  Woolford  v.  Phelps,  1 
J.J.  Marshall,  33. 

Here,  upon  inquiry  being  made  by  the  complainants,  at  the  time 
of  the  sale,  they  were  assured  by  the  administrator  that  the  title 
was  good  as  to  the  two  sections.  The  effect  upon  the  complain- 
ants is  the  same,  whether  this  assurance  proceeded  from  fraud 
or  mistake. 

The  motion  to  dissolve  the  injunction  must  be  overruled. 

19# 
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Arthur  Moore  v.  William  Caldwell. 

The  legality  of  the  election  of  the  trustee*  of  the  sixteenth  section  of  school  lands,  cm. 
not  be  investigated  on  a  bill  in  chancery  charging  their  election  to  be  illegal,  and 
praying  an  injunction  to  prevent  them  from  discharging  their  official  duties.  This 
can  only  be  done  by  an  information  in  the  nature  of  a  quo  warranto,  regularly  prose- 
cuted before  the  proper  tribunal* 

The  acts  of  such  trustees  de  facto  are  valid,  and  a  title  given  by  them  cannot  be  ques- 
tioned by  their  successors  in  office  or  any  other  person. 

On  the  12th  day  of  July,  1836,  Arthur  Moore  bought  of  John  P. 
Feme,  James  Scott  and  others,  trustees,  under  the  statute  of  this 
state,  of  the  sixteenth  section  of  township  No.  19,  range  9  east,  in 
the  couhty  of  Choctaw,  and  executed  to  Daniel  S.  Farrington,  pre- 
sident of  the  board  of  trustees,  several  notes  therefor,  payable  in 
one,  two,  three  and  four  years.  On  the  21st  day  of  August,  1838, 
a  new  board  of  trustees,  to  wit:  William  Caldwell,  Edward  John- 
son, James  A.  Kennedy,  John  Snow  and  Thomas  N.  Davis  came 
into  office  and  took  possession  of  the  notes  of  Arthur  Moore,  given 
for  the  purchase  of  the  sixteenth  section  of  school  lands  to  the  pre- 
vious board  of  trustees. 

The  complainant,  Moore,  charges  that  the  board  of  trustees 
were  not  legally  elected  after  legal  notice;  that  they  did  not  legal- 
ly qualify  or  give  bond  according  to  law,  and  that  their  acts  were 
void;  that  they  could  give  no  title  to  the  land  sold,  and  therefore 
the  consideration  of  the  notes  given  by  Moore  had  failed. 

The  bill  seeks  to  enjoin  perpetually  the  collection  of  these  notes, 
and  prays  that  the  same  may  be  delivered  up  and  cancelled.  In 
support  of  these  allegations  the  complainant  filed  the  following  as 
an  exhibit  to  his  bill: 

"Be  it  remembered,  that,  at  a  meeting  of  the  board  of  county 
police,  for  the  county  of  Choctaw  and  state  of  Mississippi,  begun 
and  held  in  the  town  of  Greensborough,  on  the  18th  day  of  April, 
1836,  there  was  passed  by  the  board  the  following  order  relative 
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to  the  election  of  trustees  to  dispose  of  the  sixteenth  section  in 
township  19,  of  range  9  east,  in  the  words  following,  to  wit: 

"Ordered  by  the  court,  that  the  clerk  issue  a  writ  to  John  Snow, 
justice  of  the  peace  in  Choctaw  county,  commanding  him  to  ad- 
vertise and  hold  an  election,  in  the  town  of  Greensborough  in  said 
county,  for  the  purpose  of  electing  five  trustees  to  lease  and  dis- 
pose of  the  sixteenth  section  in  township  nineteen  of  range  nine 
east,  as  the  law  directs  in  such  cases. 

"Be  it  remembered,  that  John  Snow  executed  his  bond  to  Dan'l 
S.  Farrington,  as  clerk  and  treasurer  of  the  said  board  of  trustees, 
in  the  words  and  figures  following,  to  wit:w 

[Here  follows  a  copy  of  the  bond,  which  is  signed,  sealed,  de- 
livered and  approved,  July  1, 1836.] 

At  a  meeting  of  the  board  of  police  of  Choctaw  county,  on  the 
9th  day  of  July,  1838,  the  following  order  was  made: 

"Ordered  by  the  court,  that  William  Caldwell  be  authorized  to 
hold  an  election  in  township  19,  range  9  east,  for  the  purpose  of 
electing  trustees  for  said  township,  after  giving  ten  days  notice  of 
the  time  and  place  of  holding  said  election,  to  be  holden  in  the 
town  of  Greensborough,  on  the  21st  of  this  instant. 

"Be  it  remembered,  that,  at  a  meeting  of  the  board  of  police  for 
the  county  of  Choctaw  and  state  of  Mississippi,  begun  and  held  in 
the  town  of  Greensborough,  on  the  21st  day  of  August,  A.  D.  1838, 
the  trustees  elected  appeared  and  took  the  oath  of  office,  as  fol- 
lows, to  wit:  William  Caldwell,  Edward  Johnson,  John  Snow, 
James  A.  Kennedy  and  Thomas  N.  Davis,  this  day  came  into  open 
court  and  took  the  necessary  oath  of  office  as  trustees  of  the  16th 
section,  township  19,  range  9  east,  and  also  gave  bond  and  securi- 
ty, conditioned  as  the  law  directs,  in  the  words  following,  to  wit" 

[Here  follows  a  copy  of  the  bond.] 

Bain  and  McLean  for  complainant. 

The  testimony  in  the  cause  consists  of  the  exhibits  of  the  com- 
plainant, which  fully  sustain  the  material  allegations  in  the  bill 
and  are  not  denied  by  the  defendants,  but,  on  the  contrary,  are 
admitted  by  them. 

These  show  a  want  of  power,  in  the  parties  conveying,  to  make 
title.    Their  authority  was  a  mere  naked  power  under  a  statute, 


224  SUPERIOR  COURT 

Arthur  Moon  ».  William  CaldweO. 

and  they  could  do  no  act  of  any  validity  unless  they  come  under 
the  requisitions  of  the  statute.  The  record  (exhibits)  in  the  cause 
shows  that  they  have  not  done  this.  The  record  is  certified  by 
the  proper  officer  to  be  complete;  and  if  it  be,  there  is  certainly 
no  pretence  of  authority  in  the  parties  to  convey,  as  the  trustee  of 
the  sixteenth  section  alluded  to  in  the  bill.  But,  on  the  contrary, 
(the  general  allegations  in  the  answer  to  the  contrary  notwith- 
standing,) it  is  certainly  evident  that  those  who  sold  to  complain- 
ant were  as  destitute  of  authority  to  do  so  as  any  other  individuals 
in  the  United  States. 

The  Chancellor. 

The  complainant  purchased  part  of  the  sixteenth  section  from 
the  trustees  of  the  township,  and  gave  his  note  for  the  purchase 
money.  He  alleges  he  obtained  no  title,  because,  he  says,  the 
trustees  were  not  legally  elected,  there  having  been  some  irregu- 
larity in  the  mode  of  conducting  the  elections. 

I  have  heretofore  decided  this  question.  Whether  the  election 
was  or  was  not  conducted  with  all  the  formalities  prescribed  by 
law,  is  a  question  which  cannot  be  investigated  in  this  collateral 
mode.  That  can  only  be  done  by  an  information  in  the  nature  of 
a  quo  warranto,  regularly  prosecuted  before  the  proper  tribunal. 
They  were  at  least  trustees  de  facto,  whether  de  jure  or  not,  and 
their  acts  as  such  will  be  held  valid. 

The  complainant  does  not  pretend  that  he  has  been  disturbed 
in  his  title,  or  that  it  has  in  any  way  been  questioned.  Who 
could  question  it?  Certainly  no  one  but  the  trustees  who  might 
succeed  those  who  were  the  complainant's  vendors.  Could  they 
question  it?  Certainly  not:  they  would  be  estopped  by  the  deed 
of  their  predecessors,  being  privies  in  law. 

The  bill  must  be  dismissed  at  the  complainant's  cost. 
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Om  mdj  has  an  unquestionable  right  to  stipulate  for  a  separate  indemnity  lor  hisa- 
sett,  and  to  apply  that  indemnity  in  extinguishment  of  his  portion  of  hk  Habtlifly. 

An  indemnity  taken  by  one  surety  can  be  reached  by  his  co-sureties  only  where  it  was 
taken  in  fraud  of  them,  or  was  taken  for  their  joint  benefit 

Although  the  rale  at  law  is,  that  a  release  by  the  obligee  of  one  of  two  persons  jointly 
bound,  is  a  release  of  both,  yet  equity  will  not  give  a  release  to  operate  beyond  the 
of  the  parties  and  the  justice  of  the  case. 


On  the  26th  day  of  March,  1837,  William  C.  Kenny,  of  Holmes 
county,  Mississippi,  purchased  of  Warren  Adams  and  Robert  P. 
Jackson,  of  the  state  of  Alabama,  who  were  then  partners,  several 
slaves,  for  the  sum  of  four  thousand  three  hundred  dollars— to 
secure  the  payment  of  which,  William  C.  Kenny,  John  M.  Brown, 
David  Thompson  and  John  W.  Bratton  made  two  promissory 
notes,  one  for  the  sum  of  two  thousand  and  ninety-three  dollars, 
payable  to  the  Planters'  Bank  three  months  after  date,  and  the 
Other  lor  the  sum  of  two  thousand  one  hundred  and  seventy-three 
dollars,  payable  to  the  Commercial  Bank  of  Manchester,  twelve 
months  after  date.  When  the  notes  fell  due,  William  C.  Kenny, 
who  was  the  principal  in  said  notes,  failed  to  pay  diem.  Suit 
was  then  instituted  on  die  notes,  in  the  names  of  the  respective 
banks  to  which  they  were  made  payable,  for  the  use  of  Warren 
Adams,  one  of  the  partners  from  whom  the  slaves  were  purchased; 
and  judgment  was  obtained  against  all  the  parties  to  the  notes,  in 
October,  1838.  Executions  issued  on  these  judgments  respective- 
ly, and  forthcoming  bonds  were  executed  according  to  the  statute 
of  this  state,  which  were  forfeited,  and  execution  issued  on  the 
forfeiture  of  the  bonds  against  all  the  parties  to  the  same.  Before 
these  last  executions  were  satisfied,  William  C.  Kenny,  the  princi- 
pal debtor  in  the  said  note?,  delivered  to  John  M.  Brown,  one  of 
the  sureties  on  said  notes,  several  promissory  notes  made  by  John 
D.  Wyatt  and  payable  to  L.  S.  Wade,  amounting  to  the  «sum  of 
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thirty-one  hundred  and  sixty-five  dollars,  for  the  purpose  of  secur- 
ing the  said  Brown  against  his  liability  as  one  of  the  makers  of 
said  promissory  notes. 

On  the  13th  of  July,  1839,  Warren  Adams,  the  usee  in  the  said 
executions,  received  from  Brown  the  said  promissory  notes  deliv- 
ered to  him  by  Kenny,  agreeing  to  credit  each  execution  with  the 
sum  of  seven  hundred  and  fifty  dollars,  and  released  said  Brown 
and  John  F.  Crawford,  one  of  the  sureties  on  the  forthcoming 
bonds,  from  their  liability  to  pay  said  executions.  After  this  re- 
lease, the  plaintiff  levied  his  executions  on  a  house  and  lot  of 
John  W.  Bratton,  one  of  the  sureties  who  had  not  been  released. 
The  complainants  then  filed  this  bill  in  chancery,  charging  that 
the  release  of  Brown  and  Crawford  operated  in  law  as  a  release  of 
all  the  parties,  and  praying  for  an  injunction  to  restrain  the  sheriff 
from  selling  the  house  and  lot  so  levied  on.  An  injunction  was 
granted  by  a  judge  of  the  circuit  court,  on  the  26th  of  July,  1839, 
and  at  the  December  term,  1839,  of  this  court,  the  defendants 
filed  their  general  demurrer  to  the  bill. 

Pitch  for  the  demurrer. 

I  insist  upon  the  above  state  of  facts,  which  are  admitted  by  the 
demurrer,  that  the  complainants  are  not  entitled  to  relief.  The 
first  charge  in  the  bill,  after  stating  the  bonding  of  the  executions 
by  Brown,  Bratton  and  Thompson,  who  were  joint  drawers  of  the 
notes  with  Kenny,  is,  that  Kenny  placed  in  the  hands  of  Brown 
the  notes  on  Wyatt,  for  the  purpose  of  indemnifying  and  securing 
him  (Brown)  from  his  liability  on  account  of  said  notes  and  bonds. 
Now,  I  insist  that  Kenny  had  a  right  to  secure  Brown  against  his 
liability  in  any  way  that  he  could,  either  by  the  payment  of  mo- 
ney or  of  goods,  or  the  transfer  of  securities,  or  in  any  other  way. 
The  case  would  have  been  entirely  different  if  the  bill  had  charg- 
ed that  the  notes  of  Wyatt  had  been  placed  in  Brown's  hands  for 
the  purpose  of  being  appropriated  to  the  payment  and  discharge 
of  the  judgments,  and  that  Adams,  with  a  knowledge  of  the  facts, 
had  combined  with  Brown,  and  had  appropriated  them  in  dis- 
charge of  Brown  alone;  but  the  bill  expressly  negatives  any  such 
inference;  it  expressly  states  that  Kenny  gave  the  notes  to  Brown 
to  secure  him  alone.    The  bill  does  not  even  charge  that  Adams 
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had  notice  that  Brown  had  obtained  the  notes  from  Kenny;  nor 
is  there  any  thing  in  the  bill  that  shows  that  Adams  had  any 
knowledge  how  or  in  what  way  Brown  obtained  said  notes.  A 
debtor  may  lawfully  prefer  one  creditor  to  another.  Wilkes  and 
Fountain  v.  Ferris,  sheriff,  5  John.  R.  335. 

The  bill  goes  on  and  charges  that  Brown  agreed  with  Adams 
to  let  him  have  Wyatt's  notes  for  the  sum  of  fifteen  hundred 
dollars,  and  that  the  two  judgments  were  to  be  credited  with 
the  sum  of  seven  hundred  and  fifty  dollars,  each,  and  that 
in  consideration  thereof  Adams  released  Brown  and  Crawford, 
who  was  the  security  of  Brown  on  the  forthcoming  bonds;  and 
the  release  is  made  a  part  of  the  bill,  by  reference  to  which  it 
will  be  seen  that  Wyatt  held  an  agreement  by  which  he  was  at 
liberty  to  pay  two  negro  women  in  discharge  of  said  notes,  and 
that  the  amount  fifteen  hundred  dollars  that  Adams  gave  for 
Wyatt's  notes  was  a  full  and  fair  consideration  for  them,  and  in 
fact  more  than  the  value  of  the  two  women.  The  bill  makes  no 
charge  that  the  notes  were  worth  more  than  the  sum  of  fifteen 
hundred  dollars,  and  from  the  exhibit,  which  is  made  a  part  of  the 
bill,  it  is  clear  that  that  was  their  full  value. 

The  exhibit  further  shows  that  Brown,  Bratton  and  Fisher,  in 
giving  the  forthcoming  bonds,  were  considered  each  as  giving 
their  own  security,  and  that  Crawford  was  considered  as  the  sep- 
arate security  of  Brown,  therefore  Brown  was  under  obligation  to 
protect  him  from  any  loss.  Each  of  the  parties  were  bound  for 
the  payment  of  one  third  of  the  judgments,  and  the  fifteen  hun- 
dred dollars,  and  the  fifteen  hundred  dollars  amounted  to  the  one 
third  of  both  judgments.  This  transaction  can  be  viewed  in  no 
other  light  than  as  a  payment  by  Brown  of  his  portion  of  the 
debt.  It  was  the  evident  intention  of  parties  at  the  time,  and  the 
court  will  so  construe  it  2  John.  Rep.  Harrison  v.  Close  &  Wil- 
cox, 449,  and  authorities  there  cited. 

But  it  will  be  contended  that  this  instrument  operates  a  release, 
and  that  a  release  of  one  joint  debtor  is  a  release  of  all.  That 
position  is  true  in  some  cases,  but  I  contend  that  the  receipt  given 
in  this  case  does  not  amount  to  a  release.  A  judgment  or  debt  of 
record  can  only  be  released  by  matter  of  as  high  a  nature.  This 
instrument  is  but  a  mere  receipt,  and  can  be  regarded  as  nothing 
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more.  It  is  not  even  under  seal.  On  this  point  see  Tomlin's 
Law  Dictionary,  324;  Coke  Lit.  264,  b;  1  Roll  Rep.  43;  2  Leon 
76,  213;  2  Roll  Abr.  40S;  2  Sand.  Rep.  48;  Moor  573,  787.  See 
the  opinion  of  the  court  in  Seymour  v.  Minturn,  17  John.  Rep. 
174;  Jackson  v.  Stackhouse,  1  Cowen  122. 

William  Yerger.  contra. 

We  contend  that  the  demurrer  should  be  overruled,  because  by 
the  rules  of  equity, 

1.  Where  one  surety  receives  indemnity  from  the  principal,  he 
takes  it  for  the  benefit  of  all,  and  each  has  a  right  to  it.  2  Whar- 
ton's Dig.  533,  tit.  B.  sec.  17;  Agnew  v.  Bell,  4  Watts'  R.  33. 

2.  Where  two  are  jointly  bound  in  a  bond,  a  release  of  one 
is  a  release  of  the  other.    Lord  Raymond's  R.  420. 

3.  It  is  contended  that  this  is  not  a  release.  We  admit  that  it 
is  not  such  an  instrument  as  could  have  been  pleaded  at  law  as  a 
release;  but  it  is  an  agreement  made  upon  good  consideration,  to 
discharge  one  of  two  joint  debtors,  and  although  Kenny  could 
not  have  pleaded  it  at  law,  yet  in  equity  it  would  have  availed 
him,  and  he  could  prevent  Adams  attempting  to  enforce  the 
claim  against  him.  See  2  Swanston,  539;  Hankstraw  v.  Perkins, 
Theobald  on  Principal  and  Surety,  115,  in  1  volume  of  Law 
Library  68. 

This  being  the  case,  as  Adams  had  disabled  himself  from  pro- 
ceeding against  Brown  directly,  he  has  also  disabled  himself  from 
proceeding  against  complainants;  because,  if  he  should  make 
his  money  out  of  complainants,  they  could  immediately  pro- 
ceed against  Brown,  which  would  thus  enable  Adams  to  do 
that  by  means  of  complainants,  indirectly,  which  he  could  not 
do  directly,  which  would  be  in  bad  faith  to  Brown.  Theobald 
P.  and  S.  181. 

The  Chancellor. 

One  surety  has  an  unquestionable  right  to  stipulate  for  a  sepa- 
rate indemnity  to  himself)  and  to  apply  that  indemnity  in  extin- 
guishment of  his  portion  of  his  liability;  and  an  indemnity  taken 
by  one  surety  can  be  reached  by  his  co-sureties  only  where  it 
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;  taken  in  fraud  of  them,  or  was  taken  for  their  joint  benefit 
4  Hawk.  35a 

The  note  here  being  applied  in  part  extinguishment  of  the  liar 
bility  of  the  complainants,  they  certainly  have  no  right  to  com* 
plain.  This  is  not  a  strict,  technical  release,  but  even  if  it  were, 
although  the  rule  at  law  is,  that  a  release  by  the  obligee  of  one 
of  two  persons  jointly  bound,  is  a  release  of  both,  yet  equity 
will  not  give  a  release  to  operate  beyond  the  intention  of  the  par- 
ties, and  the  justice  of  the  case.  Gill  &  John.  314;  6  John.  Ch. 
Rep.  242. 

This  rule  seems  to  be  sustained  by  Pothier  on  Obligations,  who 
lays  it  down  that  a  release  by  a  creditor  of  one  of  several  joint 
debtors,  would  release  the  others,  if  the  creditor  meant  thereby  to 
extinguish  the  debt,  but  not  if  the  creditor  meant  to  reserve  his 
rights  against  the  other  co-debtors  for  their  proportion. 

But  I  apprehend  that  the  release  to  Brown  in  this  case  cannot 
prejudice  any  rights  to  contribution  which  the  complainant  may 
have  against  him  for  any  excess  paid  by  them  over  and  above 
their  proportion  of  the  debt.  If  this  position  be  true,  it  would 
seem  to  follow  that  a  release  or  discharge  of  one  of  several  sureties 
would  not  operate  as  a  discharge  of  them  all.  In  6  Yes.  805, 
Lord  Eldon  held  that  a  discharge  of  one  surety  did  not  discharge 
the  other  sureties,  and  that  as  each  surety  was  bound  to  contribute 
his  share  towards  the  general  payment,  no  one  could  recover  over 
against  another  who  had  been  discharged,  unless  for  the  excess 
paid  by  him  beyond  his  due  proportion.  The  creditor  might, 
therefore,  as  was  done  in  this  case,  accept  a  composition  from  one 
'  surety,  and  still  proceed  against  another  to  recover  his  full  pro- 
portion of  the  original  debt,  without  deducting  the  composition 
paid,  if  it  did  not  exceed  the  proportion  for  which  such  surety 
was  originally  bound.  I  am  aware  that  Mr.  Theobald,  in  his 
treatise  upon  Principal  and  Surety,  questions  the  accuracy  of  this 
decision,  and  supposes  it  to  have  been  misreported;  but  Judge 
Story,  1  vol.  478,  in  a  note  to  his  treatise  on  Equity,  remarks 
that  he  sees  no  reason  to  question  either  the  accuracy  of  the 
report  or  the  soundness  of  the  doctrine ;  and  in  that  remark  I 
folly  concur. 

There  are  three  sureties  in  this  case.  The  notes  amounted 
Vol.  L— 20. 
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originally  to  four  thousand  one  hundred  dollars.  Brown  paid 
one  thousand  five  hundred  dollars  at  the  time  of  his  discharge, 
which  it  would  seem  was  about  his  proportion  of  the  princi- 
pal and  interest  due  up  to  that  time,  and  this  is  all  the  com- 
plainants would  have  a  right  to  hold  him  liable  for,  under  any 
circumstances. 
The  demurrer  must  be  sustained,  and  the  bill  dismissed. 
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A  sale  or  assignment  by  one  partner  of  ell  hie  interest  in  the  partnership  property, 
operates,  ipm  facta>  a  dissolution  of  the  partnership;  and  this,  too,  although  it  may 
be  stipulated  in  the  articles  of  partnership  that  it  should  continue  for  a  specified  term 
of  years. 

The  partner  has  the  right  to  sell  the  whole  partnership  property,  if  the  sale  be  free  from 
fraud  on  die  part  of  the  purchaser;  and  such  a  sale  terminates  the  partnership 


Where  one  of  two  partners  in  merchandise  sold  out  the  entire  stock  and  invested  the 

proceeds  in  land— held,  that  this  dissolved  the  partnership  and  created  a  joint  tenancy 

between  the  former  partners  in  the  lands  so  purchased. 
Where  a  deed  has  been  once  dtdf  executed  and  delivered,  a  subsequent  surrender 

and  destruction  of  it  cannot  divest  the  estate  of  the  grantee,  which  passed  by  that 

deed. 
Where  A  and  B  held  lands  in  joint  tenancy,  and  A  surrendered  the  deed  to  the  original 

grantor,  and  suffered  the  original  grantor  to  convey  the  same  land  in  trust  to  a  third 

party,  for  the  use  of  A  and  B  and  certain  of  their  creditors— held,  that  the  whole 

transaction  was  void. 

The  bill  states  that  on  the  1st  day  of  August,  in  the  year  1835, 
Whitton  and  Hulbert  entered  into  a  co-partnership  in  the  business 
of  merchandise,  to  continue  six  years.  Whitton  agreed  to  furnish 
goods  or  money  to  an  amount  not  less  than  two  thousand  dollars 
nor  more  than  four  thousand  dollars.  Whitton  was  also  to  buy 
goods,  and  to  be  allowed  five  per  cent  on  the  amount  Hulbert 
was  to  take  charge  of  the  business,  and,  for  the  first  year,  was  to 
receive  the  sum  of  three  hundred  dollars,  and  for  every  succeed- 
ing year  he  was  to  receive  the  sum  of  not  less  than  three  hundred 
dollars  nor  more  than  eight  hundred  dollars,  as  should  be  agreed 
upon.  The  funds  furnished  by  Whitton  were  to  remain  his  pro- 
perty. At  the  end  of  the  partnership,  the  parties  were  to  divide 
the  profits  and  share  the  losses  between  them,  and  neither  party 
to  sell  or  assign  his  share  or  interest  in  the  concern  without  the 
consent  of  the  other.    Whitton  advanced,  in  pursuance  of  this 
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agreement,  about  eight  thousand  dollars,  and  a  mercantile  house 
was  established  at  Columbus,  and  continued  until  the  fall  of  1837. 
A  large  amount  of  goods,  amounting  to  about  fifty-one  thousand 
dollars,  was  bought,  which  Whitton  has  paid  for.    In  the  fall  of 

1837,  Hulbert  became  sick  and  unable  to  attend  to  business,  and 
sold  the  entire  stock  of  goods  and  store  house  in  Columbus  to 
James  H.  Smith,  for  the  sum  of  thirty-one  thousand  eight  hun- 
dred and  fifteen  dollars,  that  being  the  estimated  price  of  the 
goods,  and  which  Smith  was  to  pay  for  in  lands,  at  four  dollars 
per  acre,  to  be  selected  by  Whitton  and  Hulbert  out  of  ten  thou- 
sand acres  of  land,  then  owned  by  Smith,  in  the  late  Choctaw 
nation;  and  Smith,  to  secure  the  performance  of  the  contract  on 
his  part,  executed  a  bond,  binding  himself  to  convey  to  them,  by 
deed,  the  lands  th$y  might  select.  The  store  house  was  valued 
at  five  thousand  dollars — the  remainder  of  the  sum  which  Smith 
agreed  to  pay — and  for  it  Smith  was  to  dive  two  hundred  and 
forty  acres  of  land,  and  discharge  all  outstanding  liabilities  on 
said  store  house  against  Whitton  and  Hulbert.    In  the  spring  of 

1838,  Smith  conveyed  two  hundred  and  forty  r.cres  of  land  to 
Whitton,  and  adjusted  the  balance  of  the  five  thousand  dollars. 
Hulbert,  after  the  making  of  said  contract,  continued  sick  and  un- 
able to  attend  to  any  business,  and,  from  excessive  use  of  spirits, 
was  attacked  with  mania  a  potu.  In  the  month  of  September, 
1837,  one  Butterworth  returned  from  New  York,  and  brought 
with  him,  for  collection,  notes  made  by  Whitton  and  Hulbert  to 
Brewster,  Solomons  <fc  Co.  for  thirty-three  hundred  and  three  dol- 
lars and  eighty-eight  cents;  three  notes  to  Doremus,  Suydarn  and 
Nixon,  amounting  to  one  thousand  and  sixty-eight  dollars  and 
forty-three  cents;  and  one  note  to  Swords  &  Co.  for  eight  hun- 
dred and  fifty  dollars  and  six  cents.  Butterworth  applied  to  Hul- 
bert for  an  adjustment,  and  it  was  finally  agreed  that  he  should 
execute  a  deed  of  trust  upon  the  land  bought  of  Smith,  as  soon  as 
the  same  should  be  selected  and  a  conveyance  procured.  Hulbert 
was  then  intoxicated  and  unfit  to  do  business,  and  had  never  ex- 
amined or  selected  the  land.  About  this  time  Butterworth  indu- 
ced Hulbert  to  agree  that  Smith  should  convey  all  the  lands,  for 
which  he  had  bought  the  goods,  directly  to  Butterworth;  and  But- 
terworth promised  to  execute  a  deed  declaring  a  trust  in  favor  of 
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Whitton  and  Hulbert,  and  to  secure  the  payment  of  the  debts  be- 
fore mentioned,  representing  that  such  a  state  of  things  would  not 
prejudice  the  rights  of  Whitton,  and  that  it  would  be  just  the  same 
as  if  Smith  was  to  convey  to  Whitton  and  Hulbert. 

Hulbert  trusting  to  these  representations,  permitted  Smith  to 
make  a  deed  to  Butterworth  on  the  16th  of  October,  1837.  Whit- 
ton was  at  this  time  in  Massachusetts,  and  had  no  knowledge  of 
such  a  conveyance.  By  the  partnership  articles  the  right  to  the 
land  and  benefits  accruing  vested  in  Whitton.  Smith  and  But- 
terworth knew  or  ought  to  have  known  of  Whitton's  rights,  and 
Whitton  was  ignorant  of  the  mental  situation  of  Hulbert,  and 
the  contract  aforesaid  was  made  without  consulting  Whitton.  The 
bill  charges  that  the  deed  is  void,  and  was  obtained  by  fraud  from 
Hulbert,  who  had  no  power  to  make  such  an  arrangement.  That 
ihe  rights  of  Whitton  have  been  greatly  prejudiced,  as  Butterworth 
never  examined  the  lands,  and  the  lands  conveyed  were  of  less 
value  than  others,  which  might  have  been  selected.  That  Smith, 
when  he  made  the  conveyance  aforesaid,  obtained  his  title  bonds 
from  Hulbert,  and  that  Smith  refuses  to  permit  Whitton  and  Hul- 
bert to  examine  said  10,000  acres,  and  to  make  a  selection.  That 
at  the  time  the  conveyance  aforesaid  was  made,  Hulbert  was  de- 
ranged and  incapable  of  assenting  to  such  an  arrangement  That 
upon  the  17th  day  of  October,  1837,  Butterworth  executed  a  deed 
declaring  a  trust  in  favor  of  Whitton  and  Hulbert,  and  to  secure 
the  payment  of  the  debts  mentioned  in  said  deed ;  that  said  de- 
claration was  made  without  the  knowledge  or  consent  of  Whitton. 
That  the  deed  of  trust  made  by  Butterworth,  was  made  in  fraud  of. 
Whitton's  rights,  and  is  void;  but  that  Butterworth  unless  restrain- 
ed will  proceed  to  sell  under  the  deed.  That  about  the  15th  of 
December,  1837,  Whitton  arrived  at  Columbus;  that  he  found  Hul- 
bert deranged  as  aforesaid,  had  him  taken  care  of,  and  partly  re- 
stored to  health,  so  much  so  as  to  render  him  capable  of  execut- 
ing a  power  of  attorney,  to  execute  and  deliver  in  bis  name  any 
deed  of  conveyance  for  any  lands  which  might  have  been  or  was 
owned  by  Whitton  and  Hulbert,  for  the  purpose  of  paying  the 
debts  which  Whitton  and  Hulbert  owed.  That  Whitton  in  his 
own  and  Hulbert s  name,  executed  a  deed  of  trust  to  Adolphus  G. 

20* 


234  SUPERIOR  COURT 

Whitton  and  Hulbert  et  aLv.  James  H.  Smith  et  aL 

Weir,  as  trustee  to  secure  certain  debts  mentioned  in  the  deed. 
That  in  making  this  deed,  they  classed  and  preferred  their  credi- 
tors, as  they  had  a  right  to  do,  &c.  The  bill  prays  for  a  cancel- 
lation of  the  deed  from  Smith  to  Butterworth,  and  of  Butter- 
worth's  declaration  of  trust,  <fcc,  and  for  general  relief,  ike  For 
an  injunction  to  restrain  Butterworth  from  selling,  &c,  &c. 

The  answers  admit  that  Whitton  and  Hulbert  engaged  in  part- 
nership in  Columbus,  but  know  nothing  of  the  terms.     Smith 
says  that  sometime  in  July  or  August,  1 837,  he  purchased  a  stock  of 
goods  of  Whitton  and  Hulbert  in  Columbus,  to  the  amount  of  $31, 
815,35 ;  in  payment  of  which  he  agreed  to  convey  to  them  lands 
at  $4  per  acre,  which  lands  they  were  to  select  out  of  10,000  acres 
belonging  to  Smith  in  the  Choctaw  nation.    This  purchase  was 
made  under  a  written  agreement  drawn  up  by  Argyle  Campbell, 
attorney  of  Whitton  and  Hulbert.  A  further  condition  in  said  agree- 
ment was,  that  Whitton  and  Hulbert  were  to  convey  to  Smith  their 
store-house  and  lot  in  Columbus,  for  which  Smith  was  to  convey 
to  them  240  acres  of  land,  and  release  them  from  all  outstanding 
liabilities  on  account  of  the  purchase  by  them  of  said  lot    That 
he  received  the  goods  of  Hulbert,  and  called  upon  him  to  select 
the  lands,  giving  him  a  descriptive  list  of  the  lands ;  and  Hulbert, 
as  defendant  is  informed,  by  the  advice  of  Sylvester  Pearl,  did  se- 
lect the  lands  he  desired  to  be  conveyed  to  him.    That  sometime 
previous  to  this  selection,  Hulbert  and  Butterworth  called  upon 
him  with  the  written  agreement,  and  requested  Smith  to  consent 
to  an  alteration  of  it,  so  as  to  bind  him  to  convey  the  land  to  But- 
terworth, which  alteration  was  made  by  consent  of  parties.  Subse- 
quent to  that  time,  on  the  16th  of  October,  1837,  Smith  did  con- 
vey to  Butterworth  the  lands  which  he  agreed  to  give  in  payment 
of  the  purchase  of  the  said  goods.    That  after  his  deed  to  Butter- 
worth, he  called  on  Hulbert  to  make  him  a  deed  to  the  store-house, 
but  Hulbert  said  he  could  make  no  deed,  having  no  title  to  the 
lot.    That  when  the  deed  to  Butterworth  was  made  the  written 
agreement  aforesaid  was  cancelled  with  the  consent  of  Hulbert, 
who  by  the  advice  of  his  attorney,  executed  a  receipt  for  the  pur- 
chase money  for  the  goods  in  the  name  of  Whitton  and  Hulbert. 
That  during  all  this  time  Hulbert  was  perfectly  sound  in  mind, 
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and  at  no  time  while  doing  the  business  under  the  influence  of 
liquor ;  nor  was  any  fraud  practiced  upon  Hulbert.  Smith  was 
told  by  Hulbert  that  Whitton  knew  and  approved  of  the  sale  of  the 
goods,  and  Whitton  since  then  has  told  Smith  that  he  approved  of 
it  and  that  the  agreement  had  been  satisfactorily  complied  with  on 
Smith's  part  That  it  is  untrue  that  he  ever  conveyed  to  Whitton 
240  acres  in  payment  of  the  store-house,  but  that  part  of  the  trade 
was  cancelled  when  the  agreement  was  surrendered  and,  destroyed; 
but  Smith  left  a  deed  to  be  delivered  to  Whitton  by  A.  Campbell, 
upon  Whitton's  compliance  with  the  conditions  mentioned, 
which  not  having  been  complied  with,  the  deed  has  never  been  de- 
livered and  is  null  and  void. 

Butterworth  states  that  some  time  in  August  or  September, 
1837,  he  received  some  notes,  made  by  Whitton  &  Hulbert,  for 
collection  as  an  attorney  at  law.  After  the  receipt  of  the  notes, 
he  applied  to  Hulbert  for  payment.  Hulbert  stated  that  he  had 
sold  or  was  about  to  sell  a  stock  of  goods  belonging  to  Whitton 
<fc  Hulbert  to  Smith  for  lands,  which  lands,  when  obtained,  he 
intended  to  apply  to  the  payment  of  certain  debts  which  the  firm 
owed;  that  he  would  furnish  a  list  of  the  creditors  he  wished  to 
secure,  and  requested  Butterworth  to  write  to  the  creditors  named 
to  extend  the  time  of  payment  on  receiving  security  for  the  ulti- 
mate payment  of  their  debts.  Butterworth  wrote  to  them,  and 
obtained  the  requisite  power  to  make  the  arrangement,  and  then 
went  to  Hulbert  for  a  compliance  with  the  former  proposition, 
which  Hulbert  agreed  to  do  as  soon  as  he  should  select  the  lands 
aforesaid.  Butterworth  then  informed  Hulbert  that  he  had  no^ 
power  to  make  a  deed  of  the  lands  to  bind  his  partner,  and  that 
to  effect  the  objects  had  in  view,  Smith  should  convey  to  Butter- 
worth, who  would  make  a  declaration  of  trust  in  manner  as  was 
done;  to  all  of  which  Hulbert,  after  consulting  counsel,  assented. 
Immediately  after,  Hulbert  presented  to  Butterworth  a  descriptive 
list  of  the  ten  thousand  acres,  and  requested  him  to  assist  in 
selecting  eight  thousand  acres,  and  to  procure  Pearl's  assistance 
for  the  same  purpose;  and  after  consultation  with  Pearl,  Hulbert 
selected  the  land.  Afterwards,  on  the  sixteenth  October,  1837, 
Hulbert  and  his  legal  adviser  and  Smith  came  to  Butterworth's 
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office  to  have  the  proper  conveyances  executed,  Butterworth  then 
having  in  his  possession  the  notes  attempted  to  he  secured  by 
the  deed  of  trust,  or  a  request  to  have  them  secured  and  a  prom- 
ise soon  to  deposit  them.  And  then  Smith,  with  Hulbert's  con- 
sent, who  acted  under  Campbell's  advice,  executed  the  deed  to 
Butterworth  of  which  exhibit  B.  in  the  bill  is  a  true  copy,  and 
immediately  thereafter  Butterworth  executed  the  declaration  of 
trust,  as  agreed  upon.  Butterworth  states  that  Hulbert  was  com- 
petent to  do  business  when  he  sold  the  goods  to  Smith,  and  when 
the  deeds  aforesaid  were  made.  Nor  was  Hulbert  at  any  time 
during  the  time  he  was  transacting  business,  under  the  influence 
of  liquor,  and  would  never  take  any  step  until  he  consulted  with 
Murdock,  his  friend,  and  advised  with  his  lawyer.  The  answer 
denies  all  fraud,  and  states  that  Butterworth  has  no  interest  what- 
ever in  the  matter.  Whitton  &  Hulbert  are  insolvent;  and  the 
creditors  secured  by  the  deed  of  trust  made  by  Butterworth 
state,  that  he  acted  under  their  authority  and  with  their  approba- 
tion, and  that  none  of  the  debts  thereby  secured  have  been  paid. 
Such  are  the  facts  as  stated  in  the  pleadings.  An  injunction 
was  granted  by  J.  R.  Nicholson,  one  of  the  judges  of  the  circuit 
court,  and  at  the  December  term,  1840,  the  defendants  moved  to 
dissolve  the  injunction  on  bill  and  answers. 

William  Yerger  for  the  motion. 

The  rule  is  now  well  settled,  that  one  partner,  during  the  exis- 
tence of  the  co-partnership,  may  make  a  valid  assignment  without 
the  consent  of  the  other  co-partners,  in  the  name  of  the  firm,  of 
all  or  any  partnership  effects.  3  Paige  Ch.  R.  517;  5  Cranch, 
300;  4  McCord  L.  R.  519;   3  Kent  Com.  44  et  seq. 

It  i3  also  well  settled,  that  real  estate  purchased  with  partner- 
ship property,  for  the  use  of  the  partnership,  is  to  be  treated  as 
personal  property,  both  between  the  partners  themselves,  and  cred- 
itors of  the  partnership.  2  Dow's  Part.  Cas.  242;  1  Swanst.  518, 
521;  2  Dess.  472  et  seq.;  1  Conn.  11;  1  Vernon  217;  3  Peere 
Wms.  158;  7  Ves.  453,  note  1;  3  Bro.  C.  C.  199;  3  Kent  Com.  37. 

In  the  ca3e  at  bar,  the  title  to  the  real  property  never  vested  in 
the  partners.    The  real  property  was  bought  with  the  funds  of 


OP  CHANCERY.  237 

WHtton  and  Hubert  rf  at©.  Judm  H.  Smith  et  a& 

the  co-partnership,  and  the  intention  was  to  use  it  in  discharging 
the  debts.  Under  such  circumstances  there  is  no  doubt  of  the 
validity  of  the  deed  and  of  the  assignment  The  fraud  is  posi- 
tively denied. 

Davis,  Cocke  and  Goodwin,  contra* 

The  Chancellor. 

The  state  of  facts  shown  by  the  pleadings,  so  for  as  they  are 
necessary  to  the  consideration  of  this  motion,  are  these.  In  1836 
Whitton  &  Hulbert  formed  a  mercantile  partnership.  Whitton 
was  to  furnish  the  capital  stock;  was  to  have  five  per  cent  com- 
missions for  purchasing.  Hulbert  was  to  take  charge  of,  and 
superintend  the  business  of  selling,  and  to  receive  a  salary  of  from 
three  to  eight  hundred  dollars  per  year.  The  partnership  was  to 
continue  for  six  years;  neither  party  was  to  sell  without  the  con- 
sent of  the  nthet.  The  capital  Stock  w«w  iu  rouiAiu  the  exclusive 
property  of  Whitton.  Hulbert  was  to  share  equally  in  the  profits 
only,  and  bear  equally  the  losses.  Upon  these  terms  the  partner- 
ship went  into  operation  in  the  town  of  Columbus,  Mississippi, 
and  continued  until  the  Ml  of  1637,  when  Hulbert,  in  the 
absence  of  Whitton,  and  without  his  knowledge,  sold  the  entire 
concern  to  the  defendant,  James  H.  Smith,  for  upwards  of  thirty 
thousand  six  hundred  dollars,  to  be  paid  for  in  part  by  lands  at 
four  dollars  per  acre,  to  be  selected  from  ten  thousand  acres 
owned  by  Smith  in  the  Choctaw  District  of  lands,  for  the  convey- 
ance of  which  Smith  gave  his  bond  to  Whitton  and  Hulbert 
jointly.  That  Hulbert  afterwards,  from  excessive  dissipation, 
became  deranged,  and  incapable  of  business. 
'  In  this  state  of  things  it  is  charged  that  the  defendant,  Butter- 
worth,  having  possession  of  a  number  of  claims  for  collection 
against  the  firm  of  Whitton  &  Hulbert,  induced  Hulbert  to  sur- 
render to  Smith  the  title  bond  made  to  Whitton  &  Hulbert,  and 
to  get  Smith  to  make  a  deed  for  the  lands  directly  and  absolutely 
to  Butterworth,  for  the  purpose  of  securing  the  payment  of  the 
claims  held  by  him,  and  that  thereupon  he,  Butterworth,  would 
make  a  declaration  of  the  trusts,  upon  which  he  held  the  lands 
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so  conveyed  to  him;  all  of  which  was  done,  as  appears  by  the 
exhibits  in  the  case. 

Whitton,  who  was  absent  residing  in  one  of  the  northern  states, 
being  advised  of  this  state  of  things,  came  on  to  this  country,  and 
electing  to  consider  the  transactions  between  Hulbert  and  Butter- 
worth  as  void,  procured  from  Hulbert  a  power  of  attorney  author- 
izing him  to  transfer  all  lands  or  other  effects  held  in  the  partner- 
ship name,  for  the  purpose  of  paying  the  partnership  debts.  That 
Whitton  accordingly  transferred  and  conveyed  amongst  other 
things  all  interest  in  the  lands  aforesaid  to  the  complainant,  A.  G. 
Weir,  in  trust  for  certain  preferred  creditors,  who,  together  with 
Whitton  &  Hulbert,  have  filed  this  bill  to  set  aside  the  convey- 
ance to  Butterworth,  and  to  subject  the  lands  to  the  purposes  of 
the  deed  to  Weir,  and  in  the  mean  time  to  enjoin  Butterworth 
from  selling  the  lands. 

These  are  the  statements  of  the  bill.  The  material  facts  are 
not  varied  Dy  the  cms  w  eta,  except  as  to  the  charges  of  fraud  and 
the  incapacity  of  Hulbert,  both  of  which  are  positively  denied. 

The  only  point  in  the  pleadings  which  I  consider  it  necessary 
to  examine  under  this  motion,  is  that  which  questions  the  validity 
of  the  transactions  between  Hulbert,  Butterworth  and  Smith;  and 
in  doing  this,  it  is  proper  to  advert  first  to  the  sale  made  by  Hul- 
bert to  Smith,  of  the  entire  partnership  stock  of  Whitton  and  Hul- 
bert, and  to  inquire  what  effect  that  sale  had  upon  the  partnership 
relation.  That  a  partnership  should  no  longer  exist  after  the  bu- 
siness for  which  it  was  created  has  ceased  or  terminated,  is  a  pro- 
position so  natural  and  reasonable  a3  to  be  self-evident  Extincto 
subfecto  tollitur  adjunctum,  is  alike  the  maxim  of  the  civil  law 
and  of  common  sense.  Hence  it  has  been  held,  that  a  sale  or  as- 
signment by  one  partner,  of  all  his  interest  in  the  concern,  oper- 
ates ipso  facto  a  dissolution  of  the  partnership,  and  this,  too,  al- 
though it  may  be  stipulated  in  the  articles  of  partnership  that  it 
should  continue  for  a  specified  term  of  years.  There  is  no  such 
thing  as  an  indissoluble  partnership.    19 R.  538. 

One  of  the  undisputed  canons  of  the  law  of  partnership  is,  the 
right  of  each  partner  to  sell  the  whole  partnership  property,  if  the 
sale  be  free  from  fraud  on  the  part  of  the  purchaser,  and  such  a 
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sale  terminates  the  partnership  relation.  The  sale,  then,  made  by 
Hulbert  to  Smith,  of  the  partnership  stock,  dissolved  the  partner- 
ship between  himself  and  Whitton.  The  bond  taken  from  Smith 
to  Whitton  and  Hulbert  for  the  conveyance  of  the  lands,  given  in 
part  consideration  of  the  purchase  of  the  goods,  created  a  joint 
tenancy,  in  relation  to  those  lands,  between  Whitton  and  Hulbert 
Fran  this  view  of  the  case,  it  will  be  readily  seen  that  no  subse- 
quent act  of  Hulbert  could  affect  any  interest  which  Whitton  thus 
acquired  in  the  lands  agreed  to  be  conveyed;  first,  because,  by  the 
terms  of  the  partnership,  the  capital  stock  being  the  exclusive 
property  of  Whitton,  and  the  land  being  the  representative  of  that 
stock,  and  the  partnership  being  dissolved,  Hulbert  had  no  just 
right  to  it,  nor  power  nor  authority  over  it,  as  respects  Whitton. 
If  the  bond  of  Smith  has  passed  a  legal  title  to  Whitton  and  Hul- 
bert, Hulbert  might,  no  doubt,  have  passed  his  joint  interest  to  a 
purchaser  without  notice  of  Whilton's  equity..  But  the  bond  crea- 
ting a  mere  equitable  title,  even  if  Hulbert  had  undertaken  to  sell 
merely  his  undivided  interest,  his  vendee  would  have  been  sub- 
jected to  Whitton's  prior  equity. 

I  have  thus  far  supposed  that  Hulbert  actually  made  some  as- 
signment or  conveyance  of  the  lands;  but  how  do  the  facts  of  the 
case  stand?  It  seems  that  it  was  verbally  agreed  that  the  bond  of 
Smith  should  be  given  up  to  him,  and  that  Smith  should  convey 
absolutely  and  directly  to  the  defendant,  Butterworth,  which  ap- 
pears to  have  been  done.  This  arrangement  being  made  without 
the  knowledge  or  assent  of  Whitton,  was  a  fraud  in  law,  if  not  in 
fact,  upon  his  rights,  and  consequently  could  not  divest  his  inter- 
est Did  it  legally  divest  the  interest  of  even  Hulbert?  The  bond 
from  Smith  conveyed  to  Hulbert,  jointly  with  Whitton,  an  equita- 
ble title  to  the  lands,  which  the  bare  surrender  of  the  bond  to 
Smith  could  not  divest  The  law  is  well  settled  upon  this  sub- 
ject Where  a  deed  has  been  once  duly  executed  and  delivered, 
a  subsequent  surrender  and  destruction  of  it  cannot  divest  the 
estate  of  the  grantee  which  passed  by  that  deed.  The  title  to  the 
lands,  then,  remain  as  they  were  at  the  execution  and  delivery  of 
the  bond  for  title  to  Hulbert,  viz.  the  mere  formal  equitable  title  to 
a  part  in  Hulbert,  which  he  would  be  decreed  to  hold  in  trust  for 
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Whitton,  according  to  the  terms  of  the  article  of  partnership.  Al- 
though I  am  of  opinion,  that  no  title  whatever  would  pass  under 
any  sale  which  might  be  made  by  Butterworth,  under  Ate  anoma- 
lous instrument  declaring  a  trust,  nor  under  his  deed,  yet,  as  such 
a  sale  might  cast  a  shadow  over  the  title  of  the  complainants,  and 
embarrass  them  in  the  assertion  of  their  rights,  this  fact  alone 
would  induce  a  court  of  equity  to  interpose.  That  constitutes  a 
reason  why  the  injunction  should  not  be  dissolved.  It  must  be 
retained  until  final  hearing. 
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A.  totally  appointed  B  his  agent  to  aell  a  tract  of  land;  B  sold  the  land  and  took 
notes  for  the  purchase  money,  payable  to  himself  instead  of  A,  his  principal;  B  trans- 
ferred these  notes  to  a  stranger,  to  secure  the  payment  of  one  of  his  own  li«Mlitiw, 
without  the  knowledge  or  consent  of  A.  The  purchaser  of  the  land  (knowing  that 
the  notes  for  the  purchase  money  had  been  transferred  without  the  knowledge  of  A, 
the  rendor,)  went  to  A  and  informed  him  that  the  notes  would  surely  be  paid  at 
maturity;  that  he  was  anxious  to  get  a  deed  to  the  land,  and  would  pay  two  hundred 
dollars  on  the  notes,  not  then  due,  to  get  the  deed.  A  objected,  saying  he  had  not 
the  notes  in  possession,  and  could  not  make  the  credit  The  purchaser  did  not 
disclose  the  met  that  the  notes  had  been  transferred  by  B,  the  agent  of  A,  but  said 
that  B  would  credit  the  two  hundred  dollars  on  the  notes,  and  if  he  did  not,  he,  the 
purchaser,  would  lose  the  amount.  After  much  persuasion,  A  made  the  deed  to  the 
purchaser.  The  notes  were  sued  on  and  the  money  collected  by  the  party  to  whom 
they  were  transferred  to  secure  a  liability  of  B.  Held  by  the  court,  that  the  feet 
that  the  agent  of  A  had  abused  his  trust  and  deceived  him,  would  be  no  ground  for 
relief  against  the  purchaser,  and  that  the  purchaser  was  not  bound  to  disclose  the 
feet  that  the  notes  had  been  transferred. 

The  true  definition  of  undue  concealment,  which  amounts  to  a  fraud  in  the  sense  of  a 
court  of  equity,  and  for  which  it  will  grant  relief  is  the  non-disclosure  of  those  facts 
and  circumstances  which  one  party  is  under  some  legal  or  equitable  obligation  to 
communicate,  and  which  the  other  party  has  a  right,  not  merely  in  foro  eonecicntia, 
but  Juris  et  dejure,  to  know. 

If  a  man  is  procured  to  do  an  act,  even  through  fraud,  the  act  will  be  valid  if  it  was  such 
as  the  law  would  have  compelled  him  to  perform. 

Where  fraud  is  charged,  it  must  appear  that  the  party  was  thereby  misled  to  his  preju- 
dice or  injury. 

Courts  of  equity  do  not  relieve  against  deceptive  acts,  which  are  followed  by  no  loss  or 
injury. 

This  bill  states  that  the  complainant,  Tandy  E.  Young,  was 
the  owner  of  a  half  section  of  land  in  the  county  of  Tippah,  de- 
scribed as  the  west  half  of  section  35,  township  5,  range  3  east, 
and  that  in  the  year  1837  he  verbally  requested  his  brother,  A.  M. 
Young,  who  resided  in  said  county,  to  sell  said  land  for  com- 
plainant A.  M.  Young  sold  the  land,  in  the  fall  of  1837,  to  Mo- 
Vol.1— 21 
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ses  Bumpass,  for  the  sum  of  thirteen  hundred  dollars;  and  the 
complainant,  in  consideration  of  said  sale,  received  of  the  said 
Bumpass,  for  said  land,  a  note  made  by  one  John  Wells,  and  in- 
dorsed by  said  Bumpass  and  A.  M.  Young,  for  eight  hundred  and 
thirty-three  dollars  and  thirty-three  cents,  due  on  the  25th  of  De- 
cember, 1838;  also  a  note  made  by  Bumpass  to  A.  M.  Young,  for 
the  sum  of  three  hundred  dollars,  due  at  the  same  time;  also  a 
note  made  by  said  Bumpass  to  A.  M.  Young,  for  one  hundred  and 
sixty-six  dollars  and  sixty-six  cents,  due  shortly  after  date,  being 
23d  November,  1837.  It  was  agreed  that  complainant  should 
make  title  to  said  land  when  said  notes  were  paid.  Complainant 
directed  the  note  for  $166.66  to  be  handed  over  to  his  brother. 
Milton  Young,  in  exchange  for  a  note  of  said  Milton  on  Garland 
Anderson,  which  complainant  held,  and  which  was  paid  at  matu- 
rity. In  the  summer  of  1838,  Bumpass,  who  lived  in  the  county 
of  Tippah,  called  on  complainant  at  his  residence  in  the  county  of 
Marshall,  and  requested  complainant  to  make  a  deed  to  the  land, 
as  he,  Bumpass,  wished  a  title  to  the  land,  in  order  that  he  might 
have  the  same  valued  and  mortgaged  for  stock  in  the  Mississippi 
Union  Bank.  Bumpass  also  presented  complainant  a  letter  from 
Milton  Young,  in  whose  judgment  complainant  placed  much  con- 
fidence, informing  complainant  that  Bumpass  was  free  from  debt 
and  good  for  his  contracts,  and  so  was  Wells,  and  that  there  would 
be  no  danger  in  making  the  deed  to  Bumpass.  Under  these  repre- 
sentations, complainant  made  the  deed  to  the  land.  At  this  time 
he  had  never  seen  the  notes  taken  by  A.  M.  Young  for  the  land, 
nor  did  he  know  that  A.  M.  Young  had  taken  the  note  for  $300, 
payable  to  himself,  nor  that  the  note  indorsed  by  Wells  was  as- 
signed to  A.  M.  Young  instead  of  complainant.  The  whole  trans- 
action was  made  without  the  knowledge  of  complainant,  except 
that  he  was  informed  of  the  price  the  land  sold  for,  and  that  the 
parties  were  good. 

At  the  time  the  deed  was  executed,  Bumpass  paid  complainant 
$200,  for  which  he  gave  Bumpass  a  receipt,  directing  A.  M.  Young 
to  credit  the  same  on  the  notes.  In  July  or  August,  1838,  com- 
plainant demanded  of  A.  M.  Young  the  notes  taken  for  said  land, 
and  was  informed  by  him  that  he  had  placed  said  notes  in  the 
hands  of  Wm,  Y.  Gholson,  as  attorney  of  Crockett,  Read  and 
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Bankhead,  on  account  of  a  judgment  which  Gholson  had  obtained 
for  them  against  one  E.  M.  Rogers;  but  that  said  notes  were  not 
assigned,  and  might  be  withdrawn  at  any  time,  which  he  prom- 
ised to  do.  In  March  thereafter,  complainant  received  a  letter 
from  A.  M.  Young,  stating  that  there  was  a  misunderstanding  be- 
tween Gholson  and  himself  as  to  the  terms  on  which  he  had  pla- 
ced the  notes  in  Gholson's  hands,  but  assuring  complainant  that 
the  money  due  on  the  notes  would  be  paid  to  nobody  but  com- 
plainant. In  June  thereafter,  A.  M.  Young  died,  in  Jackson,  with- 
out informing  complainant  of  the  nature  of  the  misunderstanding 
between  himself  and  Gholson.  Suit  was  instituted  on  the  note 
indorsed  by  Wells,  in  the  name  of  Bumpass,  for  the  use  of  Crock- 
ett, Read  and  Bankhead,  and  judgment  obtained  against  Wells  for 
$961.10,  damages  and  costs,  and  on  the  note  of  Bumpass,  in  the 
name  of  Crockett,  Read  and  Bankhead,  and  judgment  obtained 
thereon  against  Bumpass  for  $323.34,  in  December,  1839,  and  ex- 
ecutions issued  on  the  same  in  favor  of  Crockett,  Read  and  Bank- 
head.  Complainant  never  saw  the  notes  until  after  suit  was  com- 
menced. After  the  death  of  A.  M.  Young,  Gholson's  receipt  for 
the  two  notes  in  question  was  found  among  Young's  papers,  in 
the  following  language:  "The  above  notes  are  to  be  held  by  me 
as  security  for,  and  when  collected  are  to  be  applied  to,  the  pay- 
ment of  a  judgment  obtained  in  the  circuit  court  of  Tippah  county 
in  favor  of  Crockett,  Read  <fc  Bankhead,  against  E.  M.  Rogers,  at  the 
November  term,  1837.  Pontotoc,  27th  February,  1838."  Com- 
plainant charges  that  the  transfer  of  said  notes  was  without  author- 
ity and  fraudulent,  and  that  at  the  time  Bumpass  procured  the 
deed  for  the  land,  he  knew  this  transfer  had  taken  place,  and  fraud- 
ulently suppressed  the  fact  from  complainant,  assuring  him  at  the 
same  time  that  the  notes  would  be  punctually  paid  at  maturity. 
The  bill  prayed  an  injunction,  restraining  the  sheriff  from  paying 
the  money  collected  on  the  executions  to  any  person  but  com- 
plainant, or  a  decree  cancelling  the  deed  of  complainant  to  Bum- 
pass  for  the  land,  and  the  injunction  was  granted. 

The  answer  of  Bumpass  admits  that  he  purchased  the  land, 
and  gave  the  notes  as  stated  in  complainant's  bill ;  admits  that  two 
of  said  notes  were  placed  in  the  hands  of  W.  Y.  Gholson,  for  the 
benefit  of  Crockett  Read  &  Bankhead,  by  A.  M.  Young;  admits 
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that  he  has  a  deed  to  the  land  in  question,  but  denies  all  fraud  ; — 
states  that  he  took  a  title  bond  from  A.  M.  Young  at  the  time  the 
notes  were  delivered,  conditioned  for  a  title  when  the  notes  were 
paid;  admits  that  he  applied  to  complainant  for  a  title  to  the  land, 
for  the  purpose  of  taking  stock  in  the  Mississippi  Union  Bank; 
that  he  presented  complainant  a  letter  from  his  brother,  Milton 
Young,  requesting  him  to  make  a  title  to  Bumpass,  and  assuring 
complainant  that  the  notes  would  be  paid  at  maturity;  admits 
that  Bumpass  knew  that  the  two  notes  were  in  the  hands  of 
Gholson,  but  states  that  A.  M.  Young  told  him  that  he  would  get 
them  back  in  a  short  time,  and  that  but  for  his  carelessness  he 
would  have  had  them  before  that  time,  and  that  said  Young  would 
credit  any  payment  that  Bumpass  might  make  on  said  notes.  This 
took  place  about  the  first  of  August,  1838.  Defendant  denies  all 
knowledge  of  any  special  endorsement  of  said  notes,  or  transfer  of 
the  same ;  but  believed  them  to  be  the  property  of  Young,  until 
they  were  sued  for  by  Crockett,  Read  and  Bankhead.  Defendant 
stated  all  these  facts  to  complainant  at  the  time  the  deed  was  made 
and  complainant  said  his  brother  Milton  had  told  him  the  notes 
were  in  the  hands  of  Gholson,  but  that  they  could  be  had  at  any 
time,  and  that  complainant  would  credit  the  payment  then  made 
of  $200  on  the  three  hundred  dollar  note.  Denies  all  persuasion 
or  entreaty  of  complainant  to  make  said  deed,  and  states  that  the 
same  was  made  unhesitatingly  and  willingly.  Defendant  further 
states  that%he  has  paid  off  the  full  amount  of  the  thirteen  hundred 
dollars,  except  the  three  hundred  dollar  note  sued  on  by  Crockett, 
Read  and  Bankhead,  and  on  which  execution  has  issued,  and  must 
soon  be  paid.  Defendant  denies  all  manner  of  unlawful  confeder- 
acy, combination  and  fraud  charged  in  said  bill. 

The  answer  of  defendant  Gholson  states,  that  at  the  November 
term,  1837,  of  the  circuit  court  of  Tippah  county,  he  recovered  a 
judgment  in  favor  of  Crockett,  Read  and  Bankhead  against  Elijah 
M.  Rogers,  for  about  three  thousand  dollars ;  that  soon  after  judg- 
ment was  obtained,  A.  M.  Young  came  to  Gholson  and  told  him 
that  although  this  judgment  was  not  directly  against  himself,  he 
was  bound  to  pay  it  by  an  agreement  with  defendant  Rogers,  who 
was  his  partner  in  business.  Some  time  subsequent  to  this,  A.  M. 
Young  came  to  Gholson's  office  and  handed  him  the  two  notes  in 
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controversy,  for  which  he  receipted.  The  receipt  is  filed  as  an  ex- 
hibit, and  shows  that  the  proceeds  of  said  notes  were  to  be  applied 
to  the  payment  of  said  judgment,  and  such  was  the  understanding 
of  the  parties  at  the  time  the  same  was  given.  In  consideration  of 
these  notes  and  the  promises  made  by  A.  M.  Young  to  pay  the 
judgment,  Gholson  did  not  press  the  execution  on  the  same,  where- 
by said  Rogers  was  enabled  to  place  some  of  his  property  beyond 
the  reach  of  an  execution,  and  that  said  Rogers  is  now  insolvent 

The  deposition  of  Eliza  Standback  states,  that  she  was  present 
in  August,  1838,  when  Bumpass  came  to  the  house  of  complain- 
ant to  get  a  deed  to  the  land ;  that  Bumpass  was  very  anxious  to 
get  the  deed,  to  put  the  land  in  the  Union  Bank.  Young  objected 
to  giving  the  deed,  because  he  had  not  the  notes  in  possession,  nor 
had  he  seen  them,  and  because  one  Doctor  Spiewell,  of  Alabama, 
had  an  undivided  interest  in  the  land,  and  that  complainant  could 
not  convey  his  interest.  Bumpass  offered  to  pay  $200  on  the 
notes  not  then  due  as  an  inducement  to  complainant  to  make  the 
deed ;  told  him  the  notes  were  in  the  possession  of  A.  M.  Young, 
that  he  had  full  confidence  in  A.  M.  Young,  and  knew  he  would 
credit  the  notes  with  the  amount  he  offered  to  pay ;  and  if  he  did 
not,  he,  Bumpass,  would  lose  the  amount,  and  not  look  to  com- 
plainant for  the  same.  After  much  solicitation  for  twenty-four 
hours,  complainant  consented  to  make  the  deed,  and  received  the 
$200.  Bumpass  repeatedly  stated  that  the  notes  were  in  the  hands 
of  A.  M.  Young.  The  deposition  of  Milton  C.  Young  proves  the 
same  facts. 

The  deposition  of  Milton  Young  proves  that  Bumpass  told  him 
that  he  was  on  his  way  to  Marshall  county,  to  see  if  Tandy  E. 
Young  would  make  him  a  deed  to  the  land  in  question;  that  Bum- 
pass  requested  witness  to  write  a  letter  to  complainant,  stating 
that  he  might  depend  on  what  Bumpass  would  say  on  the  subject 
of  the  title  to  the  land  and  the  payment  of  the  notes.  Witness 
did  write  to  complainant  as  desired  by  Bumpass.  Witness  knew 
the  notes  were  in  the  hands  of  Gholson,  and  was  about  to  state  the 
lact  in  the  letter,  but  Bumpass  objected  to  it,  and  said  he  would  in- 
form complainant  of  that  fact  Witness  did  not  therefore  state  the 
lact  in  the  letter.  Bumpass  took  the  letter  to  complainant,  and 
procured  the  deed.    On  his  return  he  told  witness  that  he  had 
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much  difficulty  in  getting  the  deed ;  that  it  took  him  two  days 
and  nights  hard  persuasion,  and  that  he  did  not  dare  to  tell  com- 
plainant that  the  notes  were  in  the  hands  of  Gholson,  lest  he 
should  not  get  the  deed. 

The  defendants  moved  to  dissolve  the  injunction  on  bill  and 
answers. 

Wm.  Y.  Gholson,  for  the  motion. 

It  is  submitted  that  there  is  no  difference  in  principle  between  a 
delivery  of  notes,  as  in  this  case,  and  an  actual  transfer  of  them  by 
purchase.  They  went  entirely  out  of  the  control  of  the  holder, 
and  were  endorsed  by  him.  Even  if  the  consideration  that  when 
collected  they  were  to  be  applied  to  the  payment  of  a  debt  for 
which  the  holder  was  bound,  were  not  sufficient,  the  forbearance 
granted  at  his  instance  certainly  was. 

The  doctrine  is  well  settled,  that  the  assignee  of  a  chose  in  ac- 
tion takes  it  subject  to  all  the  equity  of  the  original  obligor  or 
debtor,  at  the  time  of  the  assignment ;  but  not  to  a  latent  equity 
in  a  third  person  against  the  assignor.  See  Murray  v.  Lylburn,  2 
Johnson's  Chy.  Rep.  442. 

He  who  trusts  most  must  bear  the  loss.  If  the  complainant  was 
entitled  to  the  notes,  he  allowed  his  brother  to  take  and  hold  than 
so  as  to  be  unable  to  use  them  as  his  own,  and  in  such  a  way  that 
the  utmost  diligence  could  not  have  brought  those  who  received 
the  notes  to  any  knowledge  of  complainant's  right  The  notes 
were  on  their  face  when  presented  to  defendant  Gholson,  the  le- 
gal property  of  A.  M.  Young,  one  of  them  being  payable  to  him, 
and  the  other  specially  endorsed  to  him,  as  will  appear  from  the 
description  of  the  notes  in  exhibit  B. 

It  is  submitted  that  the  injunction  in  this  case  should  be  dissol- 
ved, so  as  to  permit  the  defendants  Crockett,  Read  and  Bankhead, 
to  collect  their  money. 

Chalmers  contra. 

Complainant's  solicitor  has  examined  the  abstract  of  defendant's 
solicitor,  and  finds  it  substantially  correct,  except  in  the  abstract 
of  the  account,  page  2  and  3,  foot  and  top.  The  answer  states 
respondent's  "belief,"  that  by  the  time  given  on  the  judgment  v, 
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Rodgers,  he  was  enabled  to  move  some  of  his  property,  and  "belief'9 
that  Rodgers  is  insolvent  and  respondent  will  be  unable  to  recover; 
while  abstract  states  those  facts  positively,  deemed  by  complainant 
material  discrepancies.  But  complainant  contends  that  if  stated 
either  way,  the  responses  are  not  in  answer  to  any  allegation  with 
hill,  and  unsupported  by  evidence,  are  immaterial  in  this  stage  of 
the  case.  They  are  facts  which  are  stated,  and  intend  to  give  to 
the  transaction  a  totally  different  character  than  the  one  fixed  on 
it  by  the  receipt  (marked  exhibit  A.  B.)  of  the  bill,  and  as  such 
should  have  been  clearly  and  explicitly  proved  affirmatively. 

Complainant  contends  that  there  is  a  "difference  in  principle  be- 
tween a  delivery  of  notes  as  in  this  case,  (per  exhibit  B.  and  an- 
swer,) and  an  actual  transfer  of  them  by  purchase;"  and  this  dif- 
ference is  so  strong  as  to  change  totally  the  character  of  the  trans- 
action and  the  rights  acquired  by  it  In  the  case  of  a  purchase, 
the  holder  obtains  a  legal  title;  in  the  other  he  is  only  a  trustee, 
and  his  title  only  equitable. 

The  case  from  2  Johns.  Chy.  Rep.  442,  was  the  case  of  a  pur- 
chase of  a  bond  and  mortgage,  bona  fide,  for  valuable  considera- 
tion, without  notice,  and  as  such  was  good  against  a  latent  equity 
in  a  third  person,  and  applicable  to  the  case  first  above  put 
But  is  that  this]  case?  The  receipt  of  Gholson  shows  that  he 
was  only  a  trustee,  and  his  client's  interest  an  equitable  right  to 
the  proceeds  which  might  be  realized  from  the  notes.  They  gave 
Rodgers  no  discharge  of  the  judgment  against  him;  they  did  not 
acknowledge  it  as  a  payment,  nor  do  they  stipulate  or  show  they 
gave  any  consideration  for  them  by  which  a  legal  title  thereto  was 
to  be  acquired.  The  delay  granted  Rodgers  was  in  order  to  ac- 
quire, not  legal  rights,  but  further  assurances,  securities,  or  in 
other  words,  equities — an  equitable  right  to  have  said  notes  col- 
lected and  applied  in  discharge  of  their  judgment  v.  Rodgers. 
This  delay  may  have  been  beneficial  to  Rodgers,  but  defendants 
were  in  no  wise  injured,  nor  the  force  and  effect  of  their  judgment 
in  any  way  lessened.  Young  had  no  interest  in  the  delay;  the 
judgment  was  not  against  him,  and  the  statement  of  the  answer, 
that  he  thinks  Young  told  him  he  had  to  pay  the  judgment,  as 
unsustained  by  proof,  is  not  responsive  to  the  bill,  and  is  of  no 
weight  as  the  case  now  stands.    The  case  made  by  the  answer, 
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so  far  as  it  is  responsive  to  the  bill,  gives  to  respondents  a  mere 
equity;  bat  what  is  that  case  when  the  bill  and  answer  are  taken 
together?  The  whole  transaction  of  Young  and  Gholson  was  a 
gross  fraud  upon  the  rights  of  complainant  on  the  part  of  A.  M. 
Young,  and  as  to  the  rights  of  complainant  utterly  void. 

But  it  is  said  that  he  who  trusts  most  must  suffer  most  This 
principle  only  applies  when  equities  are  equal,  and  one  of  the  par- 
ties has  obtained  a  legal  advantage.  Are  the  equities  equal  here? 
What  did  defendants  give,  and  what  have  they  lost  by  the  receipt 
of  the  notes?  Literally  nothing.  What  principle  of  law  or  equity 
will  sanction  the  acts  of  faithless  agents,  who  will  deliver  over 
the  property  of  their  employers  as  security  to  their  own  creditors? 
Not  one. 

The  conduct  of  A.  M.  Young  was  a  fraud  and  void;  no  title 
was  communicated  by  it;  if  any,  it  was  but  an  equitable  one, 
younger  than  complainant  and  not  equal,  and  the  older  and 
better  must  prevail;  and  this  complainant  contends  that  the  court 
will  not  dissolve  the  injunction,  which  is  only  to  restrain  the  sheriff 
from  paying  over  the  money  until  this  court  has  determined  to 
whom  in  equity  and  conscience  it  belongs;  which  cannot  safely 
be  done  until  the  gross  fraud  set  out  in  the  bill  has  been  fully 
sifted,  by  the  accounts  of  all  the  parties  and  the  proof.  Want  of 
time  and  books  since  the  filing  of  the  answer  have  disabled  me 
from  furnishing  the  court  with  authorities. 

The  Chancellor  dissolved  the  injunction,  and  the  case  was  set 
down  for  hearing  on  the  bill,  answers  and  depositions. 

The  Chancellor. 

The  defendant  purchased  a  tract  of  land  from  A.  M.  Young, 
acting  as  the  agent  of  the  complainant,  and  agreed  to  give  $1,300 
for  it,  and  at  the  same  time  transferred  to  A.  M.  Young  a  note  on 
John  Wells  for  $830  33,  and  gave  his  own  notes  for  the  remain- 
der, payable  to  A.  M.  Young.  It  seems  that  $166  66  of  the  pur- 
chase money  was  paid  to  the  complainant  shortly  after  the  sale  of 
the  land.  A.  M.  Young  gave,  as  agent,  his  bond  to  make  title 
when  the  notes  should  be  paid.  In  the  summer  of  1838,  Bumpass, 
being  desirous  of  taking  stock  in  the  Union  Bank,  and  wanting  to 
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perfect  his  title  for  that  purpose  by  getting  a  deed  from  the  com- 
plainant, procured  Milton  Young  to  write  a  letter  to  the  complain- 
ant, assuring  him  of  the  solvency  of  the  defendant,  and  of  his  be- 
lief that  the  notes  would  be  paid  at  maturity,  and  that  there  was 
no  danger  in  making  the  deed  to  Bumpass.  Bumpass  accordingly 
procured  the  deed  by  paying  $200,  which  was  some  months  in 
advance  of  the  maturity  of  his  notes.  Bumpass,  at  the  time  of 
procuring  the  deed,  was  informed  that  the  notes  made  and  indorsed 
by  him  had  been  placed  in  the  hands  of  W.  Y.  Gholson,  esquire, 
by  A.  M.  Young,  the  agent,  but  was  assured  at  the  same  time  by 
A.  M.  Young  that  the  property  in  the  notes  was  not  parted  with, 
and  that  they  were  still  under  his  control  and  would  be  taken 
back,  and  this  Bumpass  must  evidently  have  believed,  or  he  would 
not  have  paid  the  $200.  This  information  was  not  disclosed  to 
T.  K.  Young,  when  Bumpass  applied  for  and  procured  a  deed  for 
the  land.  It  turned  out  afterwards,  that  the  notes  had  been  actu- 
ally transferred  by  A.  M.  Young,  and  that  the  transferees  held 
them  in  exclusion  to  the  claim  of  the  complainant.  It  appears 
that  all  o*  nearly  all  of  the  money  has  been  paid  up  by  Bumpass. 
T.  K.  Young  now  files  this  bill  to  set  aside  and  cancel  the  deed 
made  to  Bumpass,  upon  the  ground  that  Bumpass  fraudulently 
suppressed  the  fact,  that  A.  M.  Young  had  placed  the  notes  in 
Gholson's  hands,  which  fact  he  knew  when  he  applied  for  the 
deed.  These  facts  are  fully  proved,  and  the  only  question  is,  do 
they  entitle  the  complainant  to  the  relief  asked  by  the  bill?  Sup- 
pose Bumpass  had  communicated  these  facts  to  T.  K.  Young, 
would  Young's  knowledge  upon  the  subject  have  in  any  way 
affected  the  right  of  the  defendant  to  call  for  a  completion  of  his 
contract?  Surely  not.  The  fact  that  his  agent  had  abused  his 
trust  and  deceived  him,  would  certainly  be  no  ground  for  relief 
against  the  defendant.  Judge  Story  says,  "the  true  definition  of 
undue  concealment,  which  amounts  to  fraud  in  the  sense  of  a 
court  of  equity,  and  for  which  it  will  grant  relief,  is  the  non-dis- 
closure of  those  facts  and  circumstances  which  one  party  is  under 
some  legal  or  equitable  obligation  to  communicate,  and  which  the 
other  party  has  a  right,  not  merely  in  foro  consciences,  but  juris 
et  de  jure,  to  know."  1  Story  Eq.  216.  Was  Bumpass  under 
any  obligation,  legal  or  moral,  to  disclose  his  knowledge  in  retar 
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tk>n  to  the  transfer  of  the  notes?  I  think  not;  because  Young's 
obligation  to  Bumpass  to  perform  his  contract  made  by  his  agent 
would  still  have  remained  unimpaired,  unless  a  knowledge  of  the 
fact  itself  would  have  unpaired  the  right  of  Bumpass  to  call  for  a 
performance  of  his  contract;  then  certainly  he  was  under  no  obli- 
gation to  disclose  it.  If  a  man  is  procured  to  do  an  act,  even 
through  fraud,  yet  the  act  will  be  valid  if  it  was  such  as  the  law 
would  have  compelled  him  to  perform.  Where  fraud  is  charged, 
it  must  appear  that  the  party  was  thereby  misled  to  his  prejudice 
or  injury.  Courts  of  equity  do  not  relieve  against  deceptive  acts, 
which  are  followed  by  no  loss  or  injury.  1  Story's  Eq.  212. 
The  complainant's  bill  must  be  dismissed  at  his  costs. 
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Where  a  promissory  note  was  secured*by  a  mortgage  on  slaves,  and  the  same  was 
not  paid  at  maturity,  and  the  payee  of  the  note  transferred  the  note  and  mortgage 
to  the  indorser  thereof,  and  received  the  indorsees  note  in  full  payment  therefor ; 
held,  that  this  was  a  sufficient  payment  by  the  indorser  to  enable  him  to  foreclose 
the  mortgage  against  the  maker. 

An  accommodation  indorser  stands  in  the  light  of  a  surety  to  the  maker,  and  upon, 
paying  the  debt  is  entitled  to  be  substituted  to  all  the  securities  held  by  the  creditor. 

This  bill  charges  that  complainant  and  John  D.  Vertner,  now 
deceased,  on  the  10th  January,  1838,  gave  their  joint  note  to  John 
Murdock  for  six  thousand  dollars,  payable  10th  January,  1839. 
That  John  D.  Vertner  was  principal  and  complainant  only  secu- 
rity on  said  note.  That  Vertner  gave  a  deed  of  trust  or  mort- 
gage on  certain  negroes  to  secure  the  payment  of  the  note,  and 
that  he  wholly  failed  to  pay  it  at  maturity  or  since.  That  on  the 
13th  January,  1841,  said  Murdock,  for  value  received,  assigned, 
sold,  indorsed  and  transferred  to  complainant  said  note  and  said 
deed  of  trust,  with  all  his  interest  in  said  negroes,  and  authorized 
complainant  to  enforce  the  same  at  law  and  equity  in  any  man- 
ner that  might  be  deemed  expedient,  and  for  which  purpose  this 
bill  was  filed. 

The  character  of  the  transaction  connected  with  the  said 
assignment  of  the  note  and  deed  of  trust  to  complainant,  is  more 
fully  explained  in  the  bill  in  this  passage:  "Your  orator  has  taken 
up  the  debt  due  by  said  note  to  said  Murdock,  and  become  indi- 
vidually bound  to  him  for  the  payment,  and  thus  acquired  an 
interest  in  and  the  control  over  said  note  and  mortgage." 

The  defendants  demurred  generally. 

Henry  T.  Ellett  for  the  demurrer. 

The  main  cause  of  the  demurrer  is,  that  the  bill  does  not  show 
that  complainant  has  paid  any  money  on  said  note,  as  surety  for 
Vertner,  but  only  that  he  has  assumed  or  become  bound  to  pay  it. 
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Complainant  seeks  to  be  substituted  in  the  place  of  Murdock, 
and  subrogated  to  his  rights  under  said  deed  of  trust,  and  it  is 
urged  that  this  cannot  be  done  until  he  has  paid  the  money  or 
done  what  in  law  is  equivalent  to  it. 

He  seeks  to  make  the  money  out  of  Vernier's  estate,  when  he 
has  not  paid  it,  and  it  does  not  appear  that  he  ever  will  pay  it. 

The  position  is  assumed  in  support  of  this  demurrer,  that  a  bill 
of  this  description  can  only  be  sustained  in  a  case  where  the  com- 
plainant might  maintain  an  action  at  law  against  the  principal 
debtor  (Vertner  in  this  case,)  for  money  paid,  <fcc. 

The  remedies  are  parallel,  having  the  same  object,  and  being 
applicable  to  the  same  state  of  facts.  To  sustain  an  action  for 
money  paid,  it  must  appear  that  money  was  actually  advanced. 
8  Johns.  R.  202.  Giving  a  bond  for  the  debt  is  no  payment. 
Same  case. 

It  is  also  said  that  giving  a  promissory  note  will,  under  certain 
circumstances,  be  a  good  payment;  but  this  is  founded  on  the 
negotiability  of  such  instruments  under  the  law  merchant,  and 
would  not  be  held  law  in  this  state,  where  the  anti-commercial 
principle  prevails. 

In  this  case  it  is  not  shown  how  complainant  is  bound,  whether 
by  bond,  note  or  otherwise.  It  is  not  even  alleged  that  complain- 
ant is  solvent  and  able  to  discharge  his  obligation. 

The  substance  of  the  objection  to  the  bill,  however,  is,  that  the 
complainant  has  not  paid  the  money,  and  therefore  has  no  right 
to  make  it,  either  out  of  the  estate  of  Vertner,  by  action  at  law, 
or  out  of  the  collateral  securities  given  by  him  to  secure  it,  by 
bill  in  chancery. 

Thrasher  and  Sillers  contra. 

The  Chancellor. 

The  substitution  of  the  note  of  Humphreys  for  that  of  Vertner, 
connected  with  the  facts  that  Vertners  note  was  delivered  up  to 
Humphreys,  and  the  deed  of  trust  assigned,  abundantly  prove 
that  the  note  of  Humphreys  was  received  in  satisfaction  and  dis- 
charge of  Vertner's  liability  to  Murdock.  But  it  is  said  that 
Humphreys  has  not  paid  the  money  due  on  the  note.    It  was  not 
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necessary  that  the  payment  should  have  been  made  in  money. 
It  is  sufficient  that  it  was  paid  in  any  thing  which  Murdock  was 
willing  to  receive  in  payment  and  discharge  of  his  claim  on  Vert- 
ner.   Inglas  v.  Dennett,  6  Greenleaf  Rep.  79. 
Let  the  demurrer  be  overruled. 

Vol.  I.— 22 
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A  party  to  a  suit,  Dot  affected  by  proceeding*  in  it,  cannot  object  to  any  irregularity  in 

those  proceedings. 
A  party  who  has  tacitly  or  expressly  contented  to  a  decree,  will  never  be  heard  in  an 

attempt  to  vacate  that  decree. 
A  written  statement  of  the  complainant,  filed  among  the  papers  in  the  case,  stating 

that  two  of  the  defendants  were  not  brought  into  court,  because  they  were  found  not 

to  be  interested  in  the  matter,  is  equivalent  to  a  formal  dismissal  as  to  the  parties  not 

brought  in. 
A  decree  will  not  be  vacated  when  the  defect  complained  of  is  such  as  may  be  remedied 

by  mere  motion. 
A  decree  may  at  any  time  be  rectified  in  case  of  omission,  where  the  omitted  matter 

would  have  been  embraced  in  it,  almost  of  course. 

The  Chancellor. 

This  case  is  submitted  on  motion  to  vacate  the  decree  rendered 
therein  on  the  24th  December,  1839.  In  December,  1838,  the 
plaintiff  filed  her  bill  in  this  cause,  stating  that  she  held  a  mort- 
gage on  the  cotton  crop  of  the  defendant,  Haun,  then  growing  on 
his  plantation,  for  the  sum  of  six  thousand  dollars;  that  the  de- 
fendant, Morris,  as  sheriff  of  Warren  county,  had  levied  various 
executions,  older  than  the  mortgage,  on  said  crop  of  cotton,  and 
had  sold  the  same;  that,  after  satisfying  said  executions,  there  still 
remained  in  Morris's  hands  the  sum  of  about  three  thousand  dol- 
lars, which  the  bill  prays  may  be  subjected  to  the  plaintiff's  mort- 
gage, and  that  Morris  might  be  enjoined  from  paying  it  over  to 
Haun.  The  bill  makes  Steel  and  Jenkins  parties  to  the  bill,  upon 
the  information  that  they  set  up  some  claim  to  the  money  in  Mor- 
ris's hands. 

Morris  answered  the  bill,  and  admits  the  money  to  be  in  his 
hands,  which  he  says  he  is  ready  to  pay  over  as  the  court  may 
order.  The  answer  of  Haun  admits  all  the  allegations  of  the  bill, 
and  says  he  is  willing  to  abide  such  order  or  decree  as  may  be 
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made  in  the  case.  No  process  seems  to  have  issued  against  Steel 
and  Jenkins. 

In  this  attitude  the  case  was  submitted  without  contest,  upon  a 
written  statement  of  the  complainant's  counsel,  stating  that  Steel 
and  Jenkins  were  not  brought  into  court,  because  the  plaintiff  had 
ascertained  that  no  claim  had  been  made,  as  was  supposed,  by 
them  to  the  money  in  question.  Upon  this  state  of  case,  a  decree 
was  rendered,  foreclosing  the  mortgage  against  Haul],  and  direct- 
ing Morris  to  pay  over  to  the  complainant  the  amount  of  money 
so  adAritted  to  be  in  his  hands.  Steel  and  Jenkins  axe  in  no  way 
noticed  by  the  decree  as  parties  to  the  suit  And  this  is  assigned 
as  the  first  reason  for  vacating  the  decree.  The  second  is,  that 
die  decree  was  rendered  under  a  misapprehension  of  the  state  of 
the  pleadings.  The  third  is,  that  Morris  was  decreed  to  pay  over 
the  money  in  his  hands,  while  an  injunction  remained  in  force 
against  him.  It  does  not  appear  whether  this  motion  is  made  at 
the  instance  of  one  or  all  of  the  defendants.  If  the  motion  is 
made  at  the  instance  of  Steel  and  Jenkins,  it  is  sufficient  to  remark 
that  no  decree  has  been  rendered  as  against  them;  and  if  they 
have  any  interest  in  the  matter,  that  interest  is  in  no  way  affected 
by  the  decree  in  the  case;  and  they  certainly  cannot  object  to  any 
irregularity,  if  there  be  such,  in  the  decree  against  Morris  and 
Haun. 

No  principle  of  practice  can  be  better  settled  than  that  a  party 
to  a  suit,  not  affected  by  proceedings  in  it,  cannot  object  to  any 
irregularity  in  those  proceedings.    3  Bibb's  R.  87. 

If  the  motion  is  made  at  the  instance  of  Haun  and  Morris,  it  is 
sufficient  to  say  that  nothing  has  been  decreed  against  them  but 
what  they  have,  by  their  answers,  both  tacitly  and  expressly  con- 
sented to;  and  that  a  party  who  has  tacitly  or  expressly  consented 
to  a  decree,  will  never  be  heard  in  an  attempt  to  vacate  or  reverse 
that  decree.    Harrison  v.  Rumsey,  2  Yes.  sen.  488. 

Strict  accuracy  would  no  doubt  require  that  the  complainant 
should  have  dismissed  the  bill  as  to  Jenkins  and  Steel,  upon  dis- 
covery that  they  were  not  necessary  or  proper  parties.  But  I  in- 
cline to  the  opinion  that  the  written  statement  of  counsel  for  the 
complainant,  filed  in  the  case,  stating  that  they  were  not  brought 
into  court  because  they  were  found  not  to  be  interested  in  the 
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A  d^L  t  '  course,  upon  the  written  statement  of  her  counsel, 

by  me  name  of  Steel  and  Jenkins  from  her  bill,  or  to  dismiss 

A  deer  *em,  and  to  have  that  dismissal  recited  in  the  decree. 
wr  j  only  other  objection  I  deem  it  necessary  to  notice,  is  that 
^h  questions  the  propriety  of  the  decree  upon  the  ground  that 
^  directs  Morris  to  pay  over  money  which  he  stood  enjoined  bom 
paying.  The  counsel  does  not,  of  course,  refer  to  the  injunction 
against  Morris  at  the  instance  of  the  plaintiff,  as  that  was  only  in 
aid  of  the  decree  for  paying  over  the  money  in  his  hands,  and  its 
object  was  consummated  when  that  decree  was  rendered.  If  it  is 
the  supposed  injunction  of  Jenkins  and  Steel,  then  it  may  be 
answered,  that  no  such  injunction  is  now  said  to  exist.  Morris 
/  makes  no  mention  of  it  in  his  answer,  as  he  unquestionably 

'  would  have  done,  with  a  view  to  his  own  protection,  if  any  such 

had  existed.  At  any  rate,  if  such  injunction  did  exist,  and  Morris 
failed  to  bring  it  to  view  by  his  answer,  in  the  shape  of  an  inter- 
pleader, he  would  not  now  be  heard  to  make  that  objection,  for 
it  clearly  appears  that  if  such  injunction  did  exist,  it  was  not 
only  in  force  when  Morris  filed  his  answer,  but  anterior  to 
the  filing  of  the  complainant's  bill.  It  is  worthy  of  remark, 
that  this  motion  is  made  more  than  a  year  after  the  decree  was 
tendered,  and  without  any  showing  that  the  slightest  injustice  has 
been  done  to  any  one,  and  without  accounting  for  the  delay. 
But  if  I  had  regarded  the  decree  as  fatally  defective  in  the 
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matter,  should  be  regarded  *$  equivalent  to  a  more  formal  dis 
missal. 

In  the  case  of  Pawlet  v.  Bishop  of  Lincoln,  2  Atk.  296,  it  was 
decided  that  a  plaintiff  may,  at  the  hearing  of  a  cause,  waive  the 
relief  that  he  prays  against  a  particular  person,  and  then  the  ob- 
jection, for  want  of  making  that  person  a  party,  will  have  no 
weight  with  it. 

However  this  may  be,  I  take  it  that  a  decree  should  not  be  va- 
cated when  the  defect  complained  of  is  such  as  might  be  remedied 
-upon  a  mere  motion  to  rectify  it  A  decree  may  at  any  time  be 
rectified,  in  case  of  omission,  where  the  omitted  matter  would 
h*ve  been  embodied  in  it  almost  as  of  course.  Davis  v.  Morris, 
•13  Price,  766,  cited  in  3  Eq.  Dig.  356. 

It  cannot  be  doubted  that  the  oomplainant  would  have  been 
permitted,  as  of  course,  upon  the  written  statement  of  her  counsel, 
to  strike  the  name  of  Steel  and  Jenkins  from  her  bill,  or  to  dismiss 
it  as  to  them,  and  to  have  that  dismissal  recited  in  the  decree. 

The  only  other  objection  I  deem  it  necessary  to  notice,  is  that 
which  questions  the  propriety  of  the  decree  upon  the  ground  that 
it  directs  Morris  to  pay  over  money  which  he  stood  enjoined  from 
paying.  The  counsel  does  not,  of  course,  refer  to  the  injunction 
against  Morris  at  the  instance  of  the  plaintiff,  as  that  was  only  in 
aid  of  the  decree  for  paying  over  the  money  in  his  hands,  and  its 
object  was  consummated  when  that  decree  was  rendered.  If  it  is 
the  supposed  injunction  of  Jenkins  and  Steel,  then  it  may  be 
answered,  that  no  such  injunction  is  now  said  to  exist.  Morris 
makes  no  mention  of  it  in  his  answer,  as  he  unquestionably 
would  have  done,  with  a  view  to  his  own  protection,  if  any  such 
had  existed.  At  any  rate,  if  such  injunction  did  exist,  and  Morris 
failed  to  bring  it  to  view  by  his  answer,  in  the  shape  of  an  inter- 
pleader, he  would  not  now  be  heard  to  make  that  objection,  for 
it  clearly  appears  that  if  such  injunction  did  exist,  it  was  not 
only  in  force  when  Morris  filed  his  answer,  but  anterior  to 
the  filing  of  the  complainant's  bill.  It  is  worthy  of  remark, 
that  this  motion  is  made  more  than  a  year  after  the  decree  was 
rendered,  and  without  any  showing  that  the  slightest  injustice  has 
been  done  to  any  one,  and  without  accounting  for  the  delay. 

But  if  I  had  regarded  the  decree  as  fatally  defective  in  the 
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particulars  supposed,  I  should  have  doubted  the  mode  proposed 
for  its  correction.  In  Bennett  v.  Winter,  2  John.  Ch.  205,  it  was 
held  that  a  final  decree  which  had  been  enrolled,  could  not  be 
opened  but  upon  a  bill  of  review.  Cameron  v.  McRoberts,  3 
Wheaton,  591,  and  Radley  v.  Shaver,  1  John.  Ch.  200,  are 
authorities  to  the  same  point. 
Let  the  motion  be  overruled. 
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William  Ferriday  et  al.  v.  Hiram  Selcer. 

Although  a  judgment  at  law  if  conclusive  upon  the  defendant,  as  to  every  matter  of 
defence  of  which  he  could  fairly  have  availed  himself,  yet  if  the  matter  relied  on 
could  not  have  been  received  as  a  defence  by  reason  of  its  equitable  character, 
or  by  reason  of  the  forms  of  legal  pleading,  in  these  cases,  a  court  of  equity 
will  give  relief  although  there  may  have  been  an  ineffectual  attempt  to  defend 
at  law# 

\*  here  an  answer  admits  the  equitable  allegations  of  a  bill,  but  sets  up  matter  in 
avoidance,  such  matter  is  not  evidence  to  the  couit  on  a  motion  to  dissolve  an 
injunction  on  bill  and  answer,  and  the  injunction  will  be  continued  till  the  hearing. 

Alter  a  sufficient  levy  on  a  defendant's  property,  he  is  liable  to  no  further  distress  so 
long  as  the  property  is  withheld  from  him;  but  if  the  levy  be  dismissed  and  the 
property  restored  to  him,  he  is  liable  to  a  new  levy. 

If  a  claimant  give  a  bond  for  the  trial  of  the  right  to  property  levied  on,  and  at  the 
trial  the  issue  is  decided  against  die  claimant,  he  has  a  right  to  surrender  the  prop- 
erty levied  on  in  discharge  of  his  bond;  and  if,  during  the  pendency  of  such  issue, 
the  property  levied  on  is  taken  out  of  the  claimant's  hands  by  an  older  execution, 
this  operates  as  a  discharge  of  the  claimant's  bond,  and  a  court  of  equity  will 
enjoin  the  plaintiffs  in  the  junior  execution  from  enforcing  their  judgment  at  law 
obtained  against  the  claimant  on  the  trial  of  the  right  of  property. 

On  the day  of  February,  1838,  judgment  at  law  was 

obtained  against  George  R.  Carradine,  for  the  sum  of  twelve  thou- 
sand dollars.  On  the  thirteenth  of  April,  1838,  Carradine  con- 
veyed to  Shipp,  Ferriday  &  Co.  nineteen  slaves  and  two  hundred 
acres  of  land,  to  secure  the  payment  of  sixteen  thousand  dollars 
which  he  owed  them.  On  the  same  day  Carradine  conveyed  to 
William  Ferriday  and  Richard  M .  Corwine,  trustees  for  the  bene- 
fit of  his  creditors,  eight  hundred  acres  of  land  and  thirty-four 
slaves.  On  the  15th  of  May,  1838,  Hiram  Selcer  obtained  judg- 
ment against  Carradine  for  the  sum  of  eight  thousand  dollars,  on 
which  execution  issued,  and  was  levied  on  a  part  of  the  slaves 
embraced  by  the  deed  of  trust.  The  trustees  claimed  the  slaves, 
and  gave  a  bond  for  the  trial  of  the  right  of  property.  On  the  8th. 
of  November,  1838,  and  before  the  right  of  property  was  tried, 
execution  issued  on  the  judgments  for  twelve  thousand  dollars, 
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obtained  against  Carradine  previous  to  die  execution  of  die  deed 
of  trusty  and  was  levied  on  the  same  slaves.  Under  this  execu- 
tion the  slaves  were  sold,  and  the  proceeds  applied  to  the  payment 
thereof.  On  the  trial  of  the  right  of  property  the  issue  was  4ec£» 
ded  in  favor  of  Seleer,  the  junior  judgment  claimant,  and  the  trus- 
tees in  the  deed  of  trust  appealed  to  the  High  Court  of  Errors  and 
Appeals,  where  the  judgment  of  the  court  below  was  affirmed, 
and  execution  issued  on  the  appeal  bond  against  the  appellants 
and  their  sureties.  These  latter  parties  filed  their  biH  in  chancery  .  - 
to  enjoin  the  levy  of  this  last  execution,  alleging  that  the  prop- 
erty in  dispute  had  been  taken  out  of  the  hands  of  the  trustees  ■ 
by  executions  older  than  that  of  Seleer. 

The  answer  of  Seleer  admits  that  the  slaves  were  taken  out 
of  the  hands  of  the  trustees  and  sold  under  senior  executions  t* 
his,  but  charges  that  those  executions  were  levied  at  the  instance 
of  Ferriday,  one  of  the  trustees,  and  one  of  the  complainant?  in 
this  bill,  and  also  that  Ferriday  was  the  owner  of  said  executions. 
The  answer  also  insists  that  the  judgment  at  law  obtained  by  Sel- 
eer against  Ferriday  and  his  sureties  bars  the  relief  sought  by 
complainants. 

It  is  further  charged,  that  the  senior  executions  had  been  previ- 
ously levied  and  dismissed  by  the  plaintiffs  in  same,  and  that 
therefore  they  were  satisfied  and  could  not  be  re-issued  and   ' 
levied. 

The  Chancellor. 

This  case  is  submitted  on  motion  to  dissolve  the  injunction  on 
bill  and  answer.  The  substance  of  the  complainant's  case  is 
this:  In  April,  1838,  he  became  the  trustee  under  a  deed  of  trtist 
made  by  George  R.  Carradine,  conveying  to  him  land,  slaves  and 
other  property,  in  trust  for  the  payment  of  enumerated  debts 
owing  by  Carradine.  At  that  time  there  were  a  number  of  out- 
standing unsatisfied  judgments  against  said  Carradine.  Subse- 
quently the  defendant!  Seleer,  obtained  a  judgment  against  Car* 
mdine,  sued  out  an  execution,  and  had  it  levied  on  some  of  the 
negroes  so  conveyed  in  trust  to  the  complainant,  who,  under  the 
impression  that  it  was  his  duty  as  trustee  to  do  so,  filed  his 
claim  to  the  slaves  so  levied  on,  and  gave  bond  for  the  trial  of  the 
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right  of  property,  under  the  statute  upon  that  subject  At  the 
trial  the  jury  found  against  his  claim,  and  the  court  rendered  a 
judgment  thereon,  which  judgment  he  enjoined  upon  the  ground 
that  prior  to  the  trial  aforesaid  the  slaves  levied  on  by  the  defend- 
ant had  been  taken  out  of  his  possession,  by  virtue  of  executions 
from  judgments  against  said  Carradine,  which  were  a  lien  upon 
the  said  slaves,  and  which  were  older  than  his  deed  of  trust ; 
alleging  that  he  was  precluded  at  law  from  showing  these  facts  in 
his  discharge,  which  allegation  is  sustained  by  reference  to  the 
record  in  the  case.  The  defendant  relies  in  his  answer  upon  his 
judgment  at  law  as  a  bar  to  any  relief  to  the  complainant  in  this 
court.  He  admits  the  main  allegation  of  the  bill  upon  which  the 
complainant's  equity  rests,  but  sets  up  in  avoidance  various  mat- 
ters which  will  be  noticed  hereafter. 

The  first  question  to  bo  settled  is  that  which  insists  upon  the 
judgment  at  law  as  a  bar.  Although  a  judgment  at  law  is  con- 
clusive upon  the  defendant  as  to  every  matter  of  defence  of  which 
he  could  have  fairly  availed  himself,  yet  if  the  matter  relied  on 
could  not  have  been  received  as  a  defence  by  reason  of  its  equi- 
table character,  or  by  reason  of  the  forms  of  legal  pleading,  in 
these  cases,  a  court  of  equity  will  give  relief  although  there  may 
have  been  an  ineffectual  attempt  to  defend  at  law.  Poster  v. 
Wood,  6  John.  Ch.  90;  2  Munf.  1;  1  A.  K.  Marshall  388;  Cook's 
Rep.  242.  The  defence  here  set  up  is  separate  and  distinct  from 
the  judgment  at  law,  and  could  not  have  been  received  in  evi- 
dence, having  no  connection  whatever  with  the  on*y  question 
upon  which  it  seems  the  jury  passed  a  verdict,  viz.,  the  validity 
or  invalidity  of  the  deed  under  which  the  complainant  claimed. 
There  could  have  been  but  the  one  issue  in  the  case,  and  the  only 
question  embraced  by  that  issue,  and  the  only  one  therefore  deci- 
ded by  the  court  was  whether  the  claim  of  Ferriday  under  the 
deed  of  trust  would  hold  the  slaves  against  the  judgment  and  exe- 
cution of  the  defendant  It  needs  only  to  state  the  character  of 
the  issue  in  that  case,  in  order  to  show  that  the  matters  here  relied 
on  could  not  have  been  made  available  to  the  complainant.  I  am 
therefore  of  opinion  that  the  judgment  at  law  does  not  bar  the 
complainant  from  relief  in  this  court,  if  he  has  made  a  case  which 
otherwise  entitles  him  to  it. 
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The  principal  feature  of  the  case  upon  which  I  deem  it  neces- 
sary to  give  an  opinion  under  this  motion,  is  that  which  shows 
that  after  Ferriday  had  given  a  bond  for  the  trial  of  the  right  to 
the  property  which  he  claimed,  and  before  such  trial  was  had,  the 
property  was  seized  and  wrested  from  his  hands  by  virtue  of  a 
judgment  of  older  date  than  the  deed  of  trust  under  which  he 
made  his  claim,  and  he  thereby  prevented  from  delivering  up  the 
property  in  discharge  of  the  judgment  rendered  against  him  upon 
the  trial  of  the  claim  aforesaid.  Ferriday  doubtless  had  a  right 
under  the  law  to  deliver  the  slaves  in  discharge  of  his  liability, 
the  claim  to  which  he  had  failed  to  sustain.  And  having  been 
deprived  of  this  right  by  a  levy  and  seizure  of  the  negroes  under 
executions  from  judgments  of  older  date  than  that  of  the  defend- 
ant, he  is  entitled  to  relief  against  the  judgment  rendered  against 
him  in  favor  of  the  defendant,  unless  there  is  something  in  the 
case  which  overrules  that  ground  for  relief.  The  case  of  Lusk  v. 
Ramsey,  3  Munf.  Rep.  417,  fully  sustains  the  equity  of  this  fear 
tore  of  the  complainant's  bill. 

The  defendant  admits  in  his  answer  that  the  negroes  were 
taken  from  the  possession  of  the  complainant  as  alledged  in  the 
bill,  but  to  avoid  the  equity  of  that  allegation,  he  states  that  they 
were  so  taken  at  the  instance  and  by  the  consent  of  the  complain- 
ant, who  waived  notice  of  the  sale,  and  purchased  through  an 
agent  some  of  the  negroes  at  an  undervalue,  and  that  some  of  the 
executions  had  been  previously  levied  upon  sufficient  property  to 
satisfy  them.  All  this,  it  is  said,  was  brought  about  by  the  com- 
plainant in  order  to  exempt  some  property  which  he  had  bought 
from  Carradine  from  the  operation  of  these  executions,  which  or 
some  of  which  it  is  stated  had  been  previously  levied  on  that  pro* 
perty,  and  the  sale  of  it  enjoined  by  the  complainant.  In  this  the 
complainant  did  nothing  more  than  the  law  authorised  him 
to  do.  No  principle  is  better  settled,  than  that  a  purchaser  of  pro* 
perty  from  a  judgment  debtor  has  a  right  to  restrain  the  judgment 
creditor  from  levying  on  such  property,  so  long  as  such  debtor  has 
other  property  sufficient  to  satisfy  such  judgment,  Clowes  v.  Dick- 
inson, 5  J.  C.  R.  244  Here  the  complainant's  purchase  of  the  pro- 
perty although  junior  m  date  to  the  judgments  by  virtue  of  which 
it  was  levied  on,  was  yet  senior  to  that  of  the  defendant,  which 
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gave  him  the  right  to  force  the  older  judgments  upon  the  property 
which  would  otherwise  have  been  liable  to  the  defendant's  judg- 
ment. The  case  of  Fowler  and  Adair  v.  Burks,  et  al.  Harper's 
Eq.  R.  164,  is  a  case  precisely  in  point*  The  complainant  took  a 
mortgage  upon  a  negro  slave,  at  the  date  of  which  there  were  a 
number  of  executions  that  ejected  the  mortgagor,  some  older  and 
some  junior  to  the  mortgage.  The  slave  was  sold  on  the  older 
executions,  and  all  the  other  property  of  the  mortgagor  sold  under 
the  junior  executions.  It  was  held  that  the  senior  executions 
should  be  satisfied  out  of  the  other  property  sold,  and  that  the  pro- 
ceeds of  the  slave  should  be  applied  to  the  satisfaction  of  the  mort- 
gage.; but  all  these  matters,  however  stated  in  the  answer,  are  mat- 
ters in  avoidance,  and  if  true  are  not  available  to  the  defendant 
under  the  present  motion.  Where  the  defendant  in  his  answer  to 
an  injunction  bill  admits  the  equity  of  the  bill,  but  sets  up  new 
matter  of  defence  on  which  he  relies,  the  injunction  will  be  con- 
tinued to  the  hearing.  Minturn  v.  Seymore,  4  John.  Ch.  497. 
Suppose,  however,  that  it  be  true  as  by  the  answer,  that  the  slaves 
were  levied  on  at  the  instance  and  by  the  consent  of  the  complain- 
ant, it  is  difficult  to  conceive  how  that  could  bettor  the  condition 
of  the  defendant,  or  weaken  the  position  of  the  complainant  The 
amount  of  this  statement  is,  that  the  complainant  consented  that 
the  plaintiffs  in  these  older  executions  should  do  what  the  law  au- 
thorised them  to  do,  and  what  he  could  not  prevent  them  from 
doing.  It  amounts  to  this,  that  the  complainant  gave  his  consent 
to  the  doing  of  that  which  might  have  been  done  not  only  with- 
out his  consent,  but  against  it.  It  is  true  that  it  is  stated  that  the 
complainant  was  the  assignee  of  one  of  these  executions,  and  that 
he  bought  through  an  agent  some  of  the  slaves  sold  under  them  at 
less  than  their  value.  In  this  it  seems  to  me  he  did  nothing  more 
than  to  exercise  the  right  which  every  creditor  has  of  having  his 
execution  levied,  and  of  buying  the  property  sold  under  it  It  is 
stated  also,  that  the  complainant  as  trustee  received  notice  of  the 
sale.  This  may  be  ground  for  complaint  on  the  part  of  the  ces- 
tuys  que  trust  to  the  deed,  if  their  interests  were  prejudiced  by  it ; 
but  it  is  a  matter  for  which  the  complainant  could  not  be  responsi- 
ble to  the  defendant  in  his  character  of  judgment  creditor  of  the 
grantor  in  the  deed*    It  is  said  also,  that  some  two  or  three  of 
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these  older  executions  had  been  previously  levied,  and  those  levies 
afterwards  dismissed.  This  would  at  most  only  go  to  show  that  the 
subsequent  executions  were  irregular ;  a  matter  with  which  the 
complainant  clearly  had  no  concern,  and  of  which  he  could  not 
have  taken  advantage,  he  not  being  a  party  to  the  record.  Wat- 
kins  v.  Walker,  4  Bibb,  411.  But  the  first  levy  having  been  dis- 
missed for  sufficient  reasons,  the  plaintiffs  in  execution  had  aright 
to  make  a  new  levy.  It  is  true  that  after  a  sufficient  levy  on  a 
defendant's  property,  he  is  liable  to  no  further  distress  so  long  as 
the  property  is  withheld  from  him ;  but  if  the  levy  be  dismissed, 
and  the  property  restored  to  him,  he  is  liable  to  a  new  levy,  Mor- 
row v.  Hart,  1  Marshall  292.  From  any  view  which  I  have  taken 
of  this  case,  I  have  not  been  able  to  perceive  how  the  acts  of  the 
complainant,  as  connected  with  the  executions  older  than  that  of 
defendant,  could  in  any  way  have  affected,  injured  or  impaired 
die  rights  of  the  defendant 

It  is  alledged  by  the  complainant's  bill,  and  not  denied  by  the 
answer,  that  the  whole  of  the  trust  property  in  the  hands  of  the 
complainant  was  exhausted  by  executions  on  judgments  older 
than  the  defendants.  It  is  obvious,  then,  that  the  claim  made  by 
the  complainant  to  the  property  levied  on  by  the  defendant,  did 
not  put  the  latter  in  any  worse  condition  than  he  would  have  been 
if  such  claim  had  not  been  made,  inasmuch  as  the  defendant's 
judgment  must  have  been  postponed  to  the  satisfaction  of  the 
older  judgments ;  and  yet  the  defendant  seeks  to  make  the  com- 
plainant liable  for  property  which  he  could  not  have  subjected  to 
his  judgment,  and  which  the  complainant  was  prevented  from  de- 
livering in  discharge  of  the  defendant's  judgment  against  him  by 
the  force  and  operation  of  law,  a  fact  which  he  could  not  have 
shown  on  the  trial  at  law. 

It  would  seem,  then,  that  the  defendant  has  obtained  a  judg- 
ment at  law  against  the  complainant,  under  circumstances  which 
render  it  inequitable  that  it  should  be  enforced.  It  would  seem 
that  the  defendant  should  not  be  in  justice  allowed  to  recover 
more  from  the  complainant  than  he  could  have  realized  out  of  his 
judgment  against  Carradine.  If,  then,  it  appears  that  he  could 
have  recovered  nothing  from  Carradine,  he  should  recover  nothing 
from  the  complainant.    In  the  case  of  Harrison  v.  Harrison,  1  Lit- 
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tell  Rep.  144,  where  a  judgment  had  been  obtained  against  a 
sheriff  for  failing  to  return  an  execution,  it  was  held  that  he  might 
avoid  the  judgment  in  equity  and  good  conscience;  the  plaintiff 
was  not  entitled  to  receive  the  money  of  the  defendant  upon  the 
execution.  This  case  is  analogous  in  principle  to  the  one  here 
under  consideration.  From  this  view  of  the  case,  I  am  of  opinion 
that  the  motion  to  dissolve  the  injunction  must  be  overruled. 
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After  a  final  decree  and  execution  hat  issued  tfaereon,  a  supersedeas  may  be  granted 
upon  sufficient  cause. 

Where  seventeen  slaves  were  sold  under  an  execution  from  chancery,  and  the  bill  of 
sale  to  the  purchaser  misdescribed  four  of  said  slaves,  as  follows:  Bob  Chessen  as 
Bob  Chism,  Cooper  as  Francis  Cooper,  Merritt  Prudence  as  Merritt,  and  George 
Ray  as  .Roy— Held,  that  this  was  not  a  sufficient  ground  to  sustain  a  supersedeas. 

At  the  January  term,  1839,  the  complainant  obtained  a  decree 
of  foreclosure  of  a  mortgage  of  certain  negro  slaves  therein  men- 
tioned, in  number  thirty-five;  and  an  order  of  sale  of  said  negroes, 
on  a  credit  of  six  months,  the  purchaser  giving  bond  and  security. 
Some  of  the  negroes  were  in  Madison  county,  some  in  Warren, 
some  were  dead,  some  had  been  transported  out  of  the  state,  and 
some  were  supposed  to  be  in  the  state,  but  had  not  been  found. 
The  decree  specified  the  time  of  sale  of  such  of  the  negroes  as 
were  in  Madison  and  Warren  counties,  and  made  a  provision  for 
the  sale  of  the  others  as  they  should  be  found. 

The  negroes  in  Madison  county  were  sold  by  the  sheriff  on  the 
29th  of  April,  1839,  to  John  B.  Conger,  (the  petitioner,)  under  the 
decree,  for  which  the  sheriff  executed  to  Conger  a  bill  of  sale, 
which  is  made  part  of  Conger's  petition.  The  bond  which  Con- 
ger and  his  securities  executed  for  the  purchase  money,  was  re- 
turned to  the  court,  with  the  return  or  report  of  the  sheriff  of  the 
feet  of  the  sale  of  the  negroes  in  Madison  under  the  decree,  and 
the  taking  therefor  bond  and  security,  &c. 

This  bond  was  forfeited  by  non-payment  at  its  maturity,  and 
the  forfeiture  operated  as  a  judgment,  upon  which  execution  issu- 
ed to  the  sheriff  of  Claiborne  county,  returnable  to  June  term,  1840* 
This  execution  was  returned  "no  property  found,"  although  it  was 
notorious  that  Conger  was  a  man  of  great  wealth,  and  had  real 
property  and  slaves  in  the  county  of  Claiborne. 

At  the  June  term,  1840,  an  alias  execution  issued  to  the  sheriff 
of  Claiborne  county,  returnable  to  the  present  term  of  this  court— 
which  has  not  been  returned. 
Vol.  L— 23 
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On  the  third  day  of  the  term,  Conger  filed  his  petition  for  a 
supercedeas,  which,  on  the  seventh  day  of  the  term,  was  granted. 

The  petition  for  a  supercedeas  sets  forth,  that,  under  the  forego- 
ing decree,  the  sheriff  of  Madison  advertised  and  sold  to  the  said 
Conger  seventeen  negro  slaves  therein  named,  for  the  aggregate 
sum  of  twelve  thousand  one  hundred  and  thirty-five  dollars,  for 
which  he  gave  bond,  Sec.]  and  that  said  sheriff  executed  to  him  a 
bill  of  sale  of  the  negroes  so  purchased  by  him,  but  that  some 
time  afterwards  he,  Conger,  discovered  that  the  bill  of  sale  only 
conveyed  to  him  thirteen  negroes,  and  that  said  bill  of  sale  misde- 
scribes  the  names  of  some  of  them;  that  the  sheriff's  report  has 
never  been  confirmed;  that  executions  issued  as  aforesaid;  and  in 
the  affidavit  Conger  swears  that  he  has  all  the  seventeen  negroes 
in  his  possession. 

Such  are  the  facts  as  they  appear  on  the  record.  Themotionisto 
set  aside  the  supercedeas  as  altogether  irregular  and  unprecedented. 

Mandeville  for  the  motion. 

First.  A  supersedeas  does  not  lie  after  a  judgment  by  this  court 
and  execution  thereon.  The  forfeiture  of  Conger's  bond  for  the 
purchase  money  was,  by  operation  of  law,  a  judgment,  and  cured 
all  errors.  The  High  Court  has  expressly  decided  this  in  the  case 
of  the  forfeiture  of  a  forthcoming  bond,  to  which  this  is  exactly 
similar. 

Second.  The  alias  execution  was  returnable  by  law  to  the  first 
day  of  this  term,  and  the  petition  for  a  supercedeas  was  not  made 
until  the  third  day,  two  days  after  the  return  day,  and  after  the 
sheriff  Xvas  bound  by  law  to  have  brought  the  money  into  court, 
and  the  execution  with  the  return  of  "satisfied."  The  execution 
expired  on  the  first  day  of  the  term,  and  the  order  presents  the 
singular  incongruity  or  impossibility  of  superceding  an  execution 
after  it  was  folly  functus  officio.  The  order  commands  the  sheriff 
not  to  do  that  which,  by  his  duty,  he  was  bound  to  have  done  al- 
ready, and  which,  in  contemplation  of  law,  he  had  already  done. 
The  order  is  therefore  given  to  arrest  the  completion  of  an  act 
already  completed.  It  is  therefore,  ipso  facto,  null  and  void;  or, 
if  it  have  any  effect  at  all,  it  is  to  give  the  sanction  and  protection 
of  the  court  to  its  own  ministerial  officer  for  a  plain  and  deliberate 
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violation  of  the  precept  of  the  court,  and  of  his  sworn  official  duty. 

Third.  Even  if  the  petition  was  not  barred  by  the  judgment 
of  the  court,  and  by  its  ex  post  facto  'operation,  it  shows  no 
ground  for  a  supercedeas.  It  makes  no  charge  against  the  validity 
of  the  sale,  or  of  any  injury  sustained  by  the  errors  complained 
of  in  the  sheriff's  bill  of  sale  of  the  negroes.  It  shows  no  cause, 
and  makes  no  prayer  to  set  aside  the  sale,  and  therefore  the  tender 
of  the  negroes  into  court  is  nugatory.  On  the  contrary,  the  pe- 
titioner swears  that  he  has  possession,  and  shows  that  he  has  un- 
disturbed possession,  of  all  the  negroes  which  he  claims,  and  only 
requires  that  a  perfect  title  to  them  should  be  made  to  him.  Be- 
fore such  a  prayer  can  be  entertained  by  the  court,  he  must  bring 
into  court  the  purchase  money,  and  show  that  he  is  claiming  only 
his  rights  and  is  willing  to  perform  his  duties;  and  that  he  is  not 
merely  setting  up  a  sham  complaint  and  availing  himself  of  the 
leniency  of  the  court  to  vex,  delay  and  defraud  an  innocent  party 
of  his  rights,  acquired  under  and  sanctioned  by  the  decree  of  this 
court  There  is  no  fraud,  collusion  or  improper  conduct  whatever 
charged  upon  the  complainant;  there  is  no  injury  or  damage  what- 
ever charged  to  have  been  received;  there  is  not  even  a  suggestion 
of  any  probable  or  threatened  injury  or  disturbance.  On  the  con- 
trary, the  whole  petition  bears  on  the  face  of  it  conclusive  evidence 
of  its  real  design,  which  is  merely  to  evade  the  just  process  of  this 
court  to  compel  the  payment  of  a  debt  for  which  the  petitioner 
himself  shows  that  he  received  a  full  consideration.  He  throws 
no  shadow  of  impeachment  upon  the  contract  by  which. he  is 
bound;  and  appears  before  a  court  of  equity  in  the  unenviable  at- 
titude of  a  man  seeking  to  protract  the  payment  of  a  bona  fide 
debt,  and  asking  the  interference  of  the  court  to  protect  him  against 
a  remote  contingency  of  disturbance,  without  first  doing  that  jus- 
tice without  which  he  soils  the  portals  of  a  court  of  chancery,  by 
paying  what  he  admits  he  is  bound  to  pay,  and  ought  long  since 
to  have  paid. 

Fourth.  The  sheriff's  bill  of  sale  is  conclusive  after  acceptance 
upon  the  purchaser.  The  sheriff  who  acted  as  commissioner  is  a 
sworn  officer  of  this  court  in  performance  of  the  duties  imposed 
upon  him  by  it;  and  his  acts  in  pursuance  of  his  duty  are  conclu- 
sive evidence  of  the  facts,  until  they  are  avoided  on  the  ground  of 
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fraud.  No  fraud  is  charged  upon  the  sheriff;  but  the  petitioner 
comes  before  the  court  to  impugn  and  invalidate  his  official 
act,  upon  his  simple  and  interested  affidavit  that  he  bought 
more  slaves  than  the  sheriff's  bill  of  sale  gives  him  title  to. 
In  this  state  of  the  case  the  bill  of  sale  is  conclusive,  and 
therefore  the  allegation  in  the  petition,  that  the  petitioner  bought 
more  slaves  than  the  bill  of  sale  conveys  title  to,  affords  no  ground 
for  a  supercedeas.  The  complainant  is  entitled  to  his  money  at 
all  events;  and  the  petitioner  has  his  remedy  by  impeaching  the 
bill  of  sale,  and  requiring  a  title  to  be  made  according  to  the  truth 
of  the  case. 

If  the  purchaser,  through  gross  neglect,  fails  to  obtain  a  perfect 
title — if  with  his  eyes  open  he  takes  a  defective  title,  when  he  had 
a  right  to  demand  a  good  one,  before  complying  with  his  part  of 
the  contract — the  damage  must  be  his  own,  and  not  that  of  an  in- 
nocent party,  whose  property  he  thereby  gets  into  his  possession, 
and  then  refuses  to  give  him  the  stipulated  consideration  for  it 
The  purchaser  has  acted  in  his  own  wrong;  and  no  man  is 
allowed  by  law,  and  least  of  all  in  equity,  to  take  advantage  of 
his  own  wrong,  to  the  prejudice  of  an  innocent  party. 

Fifth.  Besides,  even  if  the  simple  allegation  of  the  petitioner 
could  nullify  fie  official  act  of  the  sheriff,  and  enable  him  to  avail 
himself,  to  th  •  prejudice  of  the  complainant,  of  his  own  neglect 
and  wrong,  the  facts  (taking  them  to  be  true  as  they  appear  before 
the  court,  show  that  the  obtaining  of  a  good  title  is  not  the  real 
object  of  the  petitioner;  but  that  his  main  object  is  to  obtain  de- 
lay. If  a  good  title  were  his  real  object,  he  would  have  brought 
the  money  into  court,  and  prayed  that  the  court  would  keep  it  un- 
til he  had  obtained  a  good  title,  and  for  the  court  to  direct  a  title 
to  be  made  to  him  according  to  the  truth  of  the  case;  and  this  he 
was  bound  to  do,  so  soon  as  he  discovered  his  title  to  be  defective. 
But  he  does  the  very  reverse.  He  forfeits  his  bond;  he  suffers  two 
executions  to  run  their  whole  length  against  him;  and  when  he 
discovers  that  he  can  no  longer  evade  or  protract  the  process  of 
the  law,  he  then  sets  up  his  defective  title  as  a  ground  for  still  fur- 
ther delay.  The  petition  alleges  that  some  time  after  the  purchase 
he  discovered  the  defect;  and  yet  he  slumbers  over  it  till  he  has 
exhausted  all  the  indulgencies  of  the  law,  and  again  makes  his 
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own  neglect  a  still  further  pretence  for  indulgence  and  delay.  But 
however  unfavorable  the  attitude  of  the  petitioner,  and  how- 
ever palpable  his  design  to  procrastinate  the  payment  for  the 
slaves,  without  these  palpable  indict  animi,  the  point  can  not  be 
escaped,  that  his  defective  title,  even  if  true,  is  no  ground  for  a 
supercedeas,  but  merely  for  an  order  to  perfect  his  title. 

Quitman  and  McMurran  contra. 

The  petition  shows  in  this  case  that  the  purchaser  has  not  re- 
ceived a  title  to  the  property  purchased  by  him  under  a  decree  of 
this  court.  By  the  decree,  and  by  general  principles,  he  is  entitled 
to  the  evidence  of  his  title,  and  surely  he  will  not  be  required  to 
pay  his  bond  until  such  title  shall  be  made. 

He  offers  to  return  the  property  purchased,  or  to  pay  the  money 
on  receiving  a  title;  and  has  moved  the  court  for  a  rule  on  the 
commissioner  to  make  a  full  report  of  his  proceedings  under  the 
decree,  and  to  perfect  his  title  according  to  said  decree. 

An  execution  was  out  against  him  for  the  full  amount  of  his 
bond.  It  appears  that  this  bond  was  given  on  the  purchase  of 
some  slaves  not  named  in  the  decree,  and  that  others  named  in  the 
decree  have  not  been  conveyed  by  the  commissioner  as  directed. 

The  petitioners  have  no  remedy  but  to  ask  the  aid  of  the  court 
to  protect  them  from  the  summary  execution  until  their  title  can 
be  perfected.  It  is  the  duty  of  the  plaintiffs  to  see  that  the  report 
be  corrected  and  the  title  completed,  if  they  desire  to  hold  on  to 
this  sale,  or  if  not,  to  set  aside  the  report  and  take  back  the  slaves, 
or  re-sell  them.  The  commissioner  was  their  officer,  not  ours.  It 
was  their  duty  to  see  to  the  correctness  of  his  proceedings,  in  re- 
turning his  report 

The  conduct  of  the  sheriff  of  Claiborne  county  is  not  a  matter 
of  inquiry  here. 

It  is  too  common  for  inferences  of  fraud,  &c.  to  be  drawn 
^wherever  a  delay,  however  produced  by  the  error  of  parties  or 
officers,  occurs  in  the  way  of  a  creditor.  The  circumstances  of 
this  petition  and  record  do  not  justify  it.. 

Has  Conger  the  title  to  the  slaves  purchased,  which  this  court 
has  guaranteed  him  by  the  decree?  If  not,  he  should  not  be 
compelled  to  pay  in  this  summary  way  without  being  heard. 

23* 


270  SUPERIOR  COURT 

Robertson  *.  Havn,  and  Conger  v.  Robertson. 

Dismiss  the  supercedeas  and  make  the  money  on  the  bond,  and 
the  complainants  may  again  seize  on  these  slaves  under  the  further 
sales  of  their  decree. 
The  petition  should  be  answered  before  it  is  disputed. 

The  Chancellor. 

The  case  is  briefly  this.  In  December,  1838,  Robertson  obtained 
a  decree  in  this  court  against  William  G.  Haun,  foreclosing  a 
mortgage,  and  ordering  a  sale  of  a  number  of  negro  slaves,  em- 
braced in  the  mortgage.  At  the  sale  made  by  the  commissioner 
appointed  to  execute  the  decree,  Conger  became  the  purchaser  of 
seventeen  of  the  slaves  sold,  and  gave  bond,  with  security,  accord- 
ing to  the  statute  upon  that  subject,  for  the  payment  of  the  pur- 
chase money,  which  bond  was  forfeited,  and  an  execution  issued 
thereon,  against  which  Conger  filed  his  petition  and  obtained  a 
supercedeas,  alledging  certain  errors  and  defects  in  the  proceeding 
which  are  supposed  to  affect  his  title  to  the  slaves  which  he  so 
bought.  A  motion  is  now  made  to  discharge  that  supercedeas. 
The  counsel  for  the  motion  has  thought  proper  in  his  written 
argument  to  designate  the  order  granting  the  supercedeas  as  un- 
precedented. To  this  it  may  be  remarked,  that  it  does  not  follow, 
as  a  very  logical  conclusion,  that  a  case  without  an  exact  prece- 
dent is  therefore  without  the  pale  of  remedial  justice.  Some 
reference  to  the  practice  of  courts  of  chancery  in  regard  to 
judicial  sales,  both  in  England  and  the  United  States,  would 
doubtless  have  saved  counsel  from  falling  into  this  error.  The 
theory  of  sales  of  this  character  is,  that  the  court  is  itself  the  ven- 
dor, and  the  commissioner  or  master  its  mere  agent  in  executing 
its  will.  The  whole  proceeding,  from  its  incipient  stage  up  to  the 
final  ratification  of  the  reported  sale  and  the  passing  of  the  title  to 
the  vendee  and  the  money  to  the  person  entitled  to  it,  is  under 
the  supervision  and  control  of  the  court.  The  court  will  confirm 
or  reject  the  reported  sale,  or  suspend  its  completion,  or  even  set 
aside  the  confirmation  of  the  report,  according  as  the  law  and 
justice  of  the  case  may  require.  Even  after  the  confirmation  of 
a  reported  sale  if  it  appears  that  any  fraud,  error  or  mistake  has 
intervened,  injuriously  affecting  the  interest  of  the  parties  con- 
cerned, the  court  will  set  aside  the  order  of  confirmation  and  rec- 
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tify  the  evil,  or  order  a  re-sale  upon  petition  for  that  purpose.  In 
such  case  the  purchaser  is  not  required  to  file  a  bill,  but  may  at- 
tain his  ends  by  mere  petition.  Laight  v.  Pell,  1  Edw.  Ch.  R.  577; 
2  Mollay  385;  2  M'Cord's  Ch,  R.  159;  2  Har.  and  John.  346. 

The  practice  in  this  state  in  relation  to  such  sales,  has  not  been 
very  regular  or  uniform.  By  the  English  practice  the  whole  pro* 
ceeding  is  considered  in  fieri  until  the  report  is  confirmed,  the 
purchase  money  paid,  and  the  conveyances  executed  and  de- 
livered. After  a  confirmation  of  the  report  of  sale,  a  rule  is  then 
made  upon  the  purchaser  to  pay  the  purchase  money  into  court; 
this  done,  a  reference  is  made  to  the  master  to  report  whether  a 
good  title  can  be  made;  and  upon  his  reporting  in  the  affirmative 
the  money  is  ordered  to  be  paid  over  and  the  titles  delivered. 
Blake's  Ch.  312.  This  practice  has  not  been  strictly  adhered  to 
in  this  state.  Heretofore,  as  far  as  my  knowledge  of  the  practice 
goes,  it  has  been  the  habit  of  the  commissioners  to  give  titles  as 
soon  as  the  purchaser  paid  the  purchase  money,  or  if  sold  on 
credit,  as  soon  as  the  bonds  were  executed  and  delivered.  Although 
we  may  not  have  adopted  the  English  practice  in  form,  yet  its 
leading  principles  have  doubtless  been  preserved.  I  entertain  no 
doubt  then  that  the  petitioner,  so  far  as  form  is  concerned,  is 
rightly  before  the  court  The  only  question  then  is,  whether  he 
has  shown  sufficient  to  entitle  him  to  the  relief  asked  for. 

There  are  two  grounds  taken  in  the  petition.  First  That  the 
names  of  a  portion  of  the  slaves  purchased  by  him,  as  designated 
by  his  bill  of  sale  from  the  commissioner,  are  not  embraced  and 
described  in  the  decree  under  which  he  purchased.  I  think  it  is 
obvious  that  the  names  of  the  slaves  which  the  petitioner  says  are 
not  mentioned  in  the  decree,  are  in  fact  there  sufficiently  described 
to  leave  no  doubt  that  they  are  identically  the  same  with  those 
mentioned  in  the  bill  of  sale.  Although  there  is  some  variance 
between  the  description  in  the  bill  of  sale  and  in  the  decree,  yet  I 
think  it  will  be  found  to  consist  rather  in  the  difference  of  spelling, 
and  the  addition  or  omission  of  surnames,  than  in  fact  The 
slaves  are  described  in  the  decree  as  Bob  Chesser,  Cooper,  Merritt 
Prudence,  George  Ray,  and  Bill  Gage.  In  the  bill  of  sale  as  Bob 
Ghism,  Francis  Cooper,  Merritt,  Ray,  and  Bill  Gage.  It  will  thus 
be  seen  that  the  names  correspond,  except  that  in  one  instrument 
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they  are  described  by  two  names,  and  in  the  other  by  one  of  those 
names  only.  The  decree  orders  the  sale  generally  of  all  the  slaves 
mentioned  in  the  mortgage,  and  then  makes  an  attempt  at  describ- 
ing them.  The  slaves  bought  by  the  defendant,  as  named  in  his 
bill  of  sale,  are  found  to  correspond  with  those  named  in  the  mort- 
gage. If,  therefore,  there  was  even  a  total  omission  of  the  names 
in  the  descriptive  part  of  the  decree,  I  do  not  think  that  it  would 
at  all  affect  the  petitioner's  title;  id  cerium  est  quod  cerium  potest 
reddi.  The  omission  in  the  descriptive  part  of  the  decree  amounts 
at  most  to  a  mere  clerical  misprison,  which  could  be  corrected  at 
any  time  upon  proper  application.  Tomlins  v.  Polke,  1  Russell  475. 

The  second  ground  taken  in  the  petition  is,  that  four  of  the 
slaves  bought  by  him  are  not  included  in  the  bill  of  sale.  I  can- 
not admit  that  this  renders  his  title  defective,  although  the  decree 
directs  the  commissioner  to  make  a  bill  of  sale.  This  is  intended 
for  the  mere  convenience  of  the  purchaser,  and  is  not  an  essential 
ingredient  in  his  title.  The  commissioner  acts  as  the  mere  agent 
of  the  court  in  selling.  It  would  not  be  pretended  that  in  a  case 
between  private  parties  where  an  agent  was  authorized  to  sell  per- 
sonal property  and  gave  a  bill  of  sale,  that  such  bill  of  sale  was 
indispensible  to  the  purchaser's  title.  In  the  sale  of  personal  pro- 
perty the  title  passes  by  delivery ;  it  is  not  necessary  that  it  should 
be  evidenced  by  writing.  It  would  be  perfectly  competent  for 
the  petitioner  to  establish  his  title  to  these  slaves  by  parol  evidence 
connected  with  the  decree  and  mortgage  in  the  case.  Although 
the  court  will  always  protect  its  purchaser  in  a  fair  exercise  of  his 
rights,  yet  it  will  not  permit  him  to  avoid  the  sale  by  formal  or 
technical  objections  to  the  title.  The  objections  here,  as  I  under- 
stand them,  are  not  that  the  petitioner  did  not  obtain  a  title  to  the 
slaves  by  his  purchase,  but  that  the  evidence  of  that  title  is  irreg- 
ular and  defective.  A  purchaser  at  a  judicial  sale  as  in  all  others, 
claiming  to  be  relieved,  should  make  out  a  fair  and  plain  case  for 
relief;  it  is  not  every  small  defect  or  variation  from  the  descrip- 
tion of  the  property  sold,  that  will  avail  him.  If  he  gets  substan- 
tially what  he  contracted  for,  he  must  be  satisfied.  2  Harris  and 
Gill,  390. 

I  am  accordingly  of  opinion  that  thesupercedeas  granted  in  this 
case  be  discharged. 
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A  eoartaf  equity  will  not  permit  a  plaintiff  at  law  to  enforce  against  the  defendant  the 
collection  of  a  debt,  when  the  defendant  stands  ai  surety  for  the  plaintiff  to  an 
amount  greater  than  that  roed  for,  nntess  the  plaintiff  will  fully  indemnify  the  defend- 
ant against  his  liability  as  hie  rarely,  more  especially  if  the  plaintiff  is  shown  to  be 
insolvent. 

A  surety  has,  in  respect  of  his  liability,  the  right  of  a  creditor  as  against  his  principal* 
and  upon  the  insolvency  of  the  principal  debtor  he  may  retain  any  funds  belonging 
to  such  debtor  by  way  of  indemnity  against  his  liability. 

Some  time  in  the  year  1837,  Richard  Abbey  indorsed -several 
promissory  notes  for  J.  N.  Dickinson,  which  were  discounted  in 
bank  for  the  benefit  of  Dickinson,  who  loaned  Abbey  $1000  of  the 
amount,  for  which  Abbey  gave  Dickinson  his  promissory  note, 
with  the  understanding  that  Abbey  was  not  to  repay  the  $1000  so 
long  as  the  notes  on  which  he  was  liable  as  indorser  for  Dickin- 
son were  unpaid.  Soon  after  this  agreement  was  made,  Dickin- 
son died,  and  William  Van  Campen,  his  administrator,  sued  Abbey 
on  the  note  given  by  him  to  Dickinson  for  the  $1000,  while  the 
notes  on  which  Abbey  was  surety  for  Dickinson  remained  unpaid. 
Abbey  informed  Van  Campen  of  the  agreement  with  Dickinson 
in  his  lifetime,  whereupon  Van  Campen  assured  Abbey  that  the 
estate  of  Dickinson  was  abundantly  able  to  pay  all  its  liability, 
and  would  do  so ;  and  upon  this  assurance  Abbey  suffered  Van 
Campen  to  obtain  a  judgment  at  law  for  the  $1000,  without  set- 
ting up  the  said  agreement  as  a  defence  to  the  action.  Execution 
issued  on  the  judgment  against  Abbey,  and  he  gave  a  forthcoming' 
bond,  which  was  forfeited  in  October,  1838.  About  this  time  Van 
Campen  represented  the  estate  of  Dickinson  to  the  probate  court 
as  insolvent,  and  had  commissioners  of  insolvency  appointed  by 
the  court.  Up  to  this  time  none  of  the  notes  on  which  Abbey  was 
surety  for  Dickinson  had  been  paid. 

Abbey  filed  his  bill  in  chancery  to  restrain  the  collection  of  the 
judgment  at  law  against  him,  until  the  said  notes  on  which  he  was 
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surety  were  paid.  The  injunction  prayed  for  was  granted,  where- 
upon Van  Campen,  as  administrator,  filed  his  answer  to  the  bill, 
denying  all  knowledge  of  the  indorsement  by  Abbey  of  Dickin- 
son's notes,  and  also  of  the  agreement  set  forth  in  Abbey's  bill,  ex- 
cept that  he  had  seen  Abbey's  name  indorsed  on  the  notes  referred 
to ;  and  charges  that  Abbey  made  a  vigorous  defence  of  the  action 
at  law  now  sought  to  be  enjoined. 

The  defendant  then  moved  the  court  to  dissolve  the  injunction 
on  bill  and  answer. 

Montgomery  and  Boyd  for  complainant. 

Hewitt  and  Carson  for  defendant. 

The  Chancellor. 

This  case  was  submitted  on  a  motion  to  dissolve  the  injunction 
therein.  The  answer  does  not  deny  the  agreement  upon  which 
I  conceive  the  equity  of  the  bill  rests. 

Here,  then,  is  an  express  agreement,  by  which  Abbey  was  at 
liberty  to  withhold  the  payment  of  the  note  for  one  thousand  dol- 
lars, upon  which  he  is  sued,  until  Dickinson  should  release  him 
from  his  liability  as  surety  on  notes  made  by  Dickinson  and  in- 
dorsed for  his  accommodation  by  Abbey.  This  is  certainly  such 
an  agreement  between  principal  and  surety  as  a  court  of  equity 
would  enforce  for  the  protection  of  the  latter.  The  allegation  of 
the  bill  on  this  subject  is  not  denied,  and  therefore  stands  admit- 
ted, on  a  mere  motion  to  dissolve. 

I  entertain  no  doubt,  however,  that  Abbey  would,  upon  well 
considered  principles  of  equity,  have  been  entitled  to  the  relief 
which  he  asks,  even  independent  of  the  agreement  set  up  by  the 
bill,  if  the  suit  had  been  brought  by  Dickinson,  in  his  life  time, 
against  him.  A  court  of  equity  would  not  permit  a  plaintiff  at 
law  to  enforce  against  the  defendant  the  collection  of  a  debt,  when 
the  defendant  stood  as  surety  for  the  plaintiff  to  an  amount  greater 
than  that  sued  for,  unless  the  plaintiff  would  fully  indemnify  the 
defendant  against  his  liability  as  his  surety,  and  especially  if  the 
plaintiff  were  shown  to  be  insolvent  It  would  be  rank  injustice 
to  permit  a  principal  to  collect  a  debt  from  his  surety,  and  at  the 
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same  time  leave  his  surety  to  pay  a  debt  for  him,  without  the 
most  distant  hope  of  reimbursement 

A  surety  has,  in  respect  of  his  liability,  thd  rights  of  a  creditor, 
as  against  his  principal;  and,  upon  the  insolvency  of  the  prin- 
cipal debtor,  he  may  retain  any  funds  belonging  to  such  debtor,  by 
way  of  indemnity  against  his  liability;  otherwise  a  surety  in  such 
a  case  would  be  wholly  without  remedy,  when  the  plainest  prin- 
ciples of  justice  are  in  his  favor.  The  cases  of  Williams,  Adm'r. 
».  Helm  et  ah  1  Dev.  Eq.  R.  151,  and  Battle  v.  Hart,  2  Dev.  Eq. 
&  31,  are  fully  in  support  of  this  view  of  the  case. 

The  motion  to  dissolve  the  injunction  must  be  overruled. 
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A  ptrty  purchasing  a  defective  tide,  with  full  knowledge  of  the  defects,  cannot  tfter- 
wards  avail  himself  of  such  defects  as  a  ground  for  relief  against  the  payment  of 
the  purchase  money. 

Fraud  is  equally  cognizable  at  law  as  in  equity.  The  only  reason  for  coming  into  a 
court  of  chancery  in  such  cases  is  for  discovery,  which  is  not  asked  in  this  case. 

Where  a  judgment  had  been  obtained  at  law,  and  the  defendant  sought  to  avoid  that 
judgment  by  a  bill  in  chancery,  charging  fraud  and  illegality  in  the  original  con- 
tract; held  by  the  court,  that  this  defence  might  have  been  made  at  law,  and  (that 
the  judgment  of  the  court  of  law  precluded  the  complainant  from  coming  into  a 
court  of  chancery. 

Courts  of  equity  will  decree  void  contracts  to  be  delivered  up;  but  where  they  are 
sought  to  be  enforced,  courts  of  law  may  equally  declare  them  void. 

This  bill  states  that  in  December,  1835,  David  B.  Allen,  the 
complainant,  purchased  of  Samuel  Hopson  a  tract  of  land,  lying 
in  the  county  of  Coahoma,  and  agreed  to  pay  for  said  land  forty- 
seven  hundred  dollars;  twenty-two  hundred  of  which  was  to  be 
paid  to  "Wiley  Davis,  John  B.  Davis  and  A.  A.  Halsey,  of  whom 
Hopson  bought  the  land,  and  to  whom  he  owed  that  sum  of  the 
original  purchase  money,  and  twenty-five  hundred  dollars  to  said 
Hopson.  Allen  executed  an  obligation,  binding  himself  to  take 
up  Hopson's  obligation  to  the  Davises  and  Halsey,  and  also  an 
obligation  to  Hopson  to  pay  him  the  sum  of  twenty-five  hundred 
dollars,  one  half  on  the  first  of  July,  1837,  and  the  residue  on  the 
first  of  July,  1838.  This  latter  part  of  the  agreement  will  ap- 
pear more  fully  by  the  following  bond: 

"Know  all  men  by  these  presents,  that  I,  David  B.  Allen,  am 
held  and  firmly  bound  unto  Samuel  Hopson,  his  heirs  and  assigns, 
in  the  just  and  full  sum  of  twenty-five  hundred  dollars,  to  be  paid 
in  two  several  equal  payments,  viz:  one  thousand  two  hundred 
and  fifty  dollars  on  the  first  day  of  July,  1837,  and  the  second 
payment  of  one  thousand  two  hundred  and  fifty  dollars  to  be 
made  on  the  first  day  of  July,  eighteen  hundred  and  thirty-eighty 
well  and  truly  to  be  paid,  I  bind  myself,  my  heirs,  execu- 
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tors  and  administrators  firmly  by  these  presents.  In  witness 
whereof  I  have  hereunto  set  my  hand  and  seal,  this  12th  day  of 
December,  1835. 

"The  condition  of  the  above  obligation  is  such,  that  if  Wiley 
Davis,  John  B.  Davis  and  A.  A.  Halsey,  of  the  state  of  Missis- 
sippi, do  not  make  a  bona  fide  right  and  title  to  David  B.  Allen 
to  a  certain  tract  of  land,  which  Samuel  Hopson  cleared,  cultiva- 
ted] and  lived  on,  on  the  river  Sunflower,  in  the  state  of  Missis- 
sippi, by  the  first  day  of  July,  1836,  then  the  said  David  B.  Allen 
is  to  return  the  said  land  to  the  said  Samuel  Hopson  on  the  first 
day  of  January,  1837,  or  otherwise  pay  the  above  sum  of  twen- 
ty-five hundred  dollars,  according  to  the  specification  of  the  above 
obligation,  and  which  obligation  is  to  remain  in  full  force  and 
virtue. 

"And  it  is  further  distinctly  understood,  that  if  said  Wiley 
Davis,  John  B.  Davis  and  A.  A.  Halsey  fail  to  make  a  title  to  said 
land,  and  the  said  David  B.  Allen  chooses  to  take  the  chances  of 
the  government  and  others  for  a  right  and  title  to  said  land,  at  the 
time  aforesaid  to  return  said  land,  then  this  obligation  to  be  in  full 
force.  (Signed)        David  B.  Allen.  [Seal.] 

«J.  P  McDonald,  )  mtM$n9n 

Geo.  B.  Hopson,    ) 

Hopson  represented  the  title  to  the  land  to  have  been  secured 
by  an  Indian  reservation  claim  called  a  "float,"  and  referred 
Allen  to  one  J.  P.  McDonald,  who  assured  Allen  that  the  state- 
ment of  Hopson  was  correct;  said  there  was  scarcely  any  doubt 
about  the  title,  and  advised  Allen  to  complete  the  contract. 
Under  this  advice,  in  February,  1837,  Allen,  at  the  request  of 
Hopson,  executed  his  two  obligations  for  twelve  hundred  and  fifty 
dollars  each,  payable  respectively  on  the  first  day  of  July,  1837, 
and  1838,  and  took  in  the  bond  above  set  forth.  Hopson,  at  the 
time  of  said  sale,  was  settled  on  the  land,  and  had  made  improve- 
ments thereon,  which  were  included  in  the  purchase.  Suits  were 
brought  on  the  said  notes  of  Allen  to  Hopson,  and  judgment 
obtained  thereon  in  October,  1839,  for  two  thousand  and  twelve 
dollars  thirty-one  cents,  some  payment  having  been  made  before 
suit  was  brought. 

The  bill  charges  that  Hopson  never  had  any  title  to  the  land; 
Vol.1— 24 
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that  the  title  is  still  in  the  government  of  the  United  States;  that 
Hopson  was  a  mere  trespasser  on  the  same ;  that  the  representa- 
tions of  Hopson  and  McDonald  were  false  and  fraudulent;  that 
the  sale  is  void,  contrary  to  the  laws  of  the  United  States,  and  in 
opposition  to  the  settled  policy  of  the  government;  that  complain- 
ant has  not  yet  obtained  a  title  to  the  land,  and  is  willing  to  sur- 
render all  claim  thereto,  upon  being  placed  in  his  original  situa- 
tion, and  having  the  money  paid  by  him  returned.  The  bill 
prays  a  perpetual  injunction  against  the  collection  of  Hopson's 
judgments  against  Allen;  a  rescission  of  the  contract,  and  a  return 
of  the  money  paid  by  Allen  on  the  notes  to  Hopson. 

The  answer  of  Hopson  states,  that  on  the  12th  day  of  Decem- 
ber, 1835,  Allen  came  to  his  house  and  said  he  was  pleased  with 
his  land,  on  which  he  had  built  good  and  comfortable  cabins,  and 
cleared  about  twenty  acres  of  land,  on  which  was  a  fine  crop  of 
corn;  the  land  was  fine  cotton  land,  and  exceedingly  fertile  and 
valuable.  Previous  to  that  time  Hopson  had  bargained  with  the 
Davises  and  Halsey  to  secure  a  title  by  "float"  to  said  land,  being 
four  hundred  and  forty  acres.  They  agreed  to  float  the  land  by 
the  first  day  of  July,  1S36,  for  which  Hopson  bound  himself  to  pay 
them  the  sum  of  twenty-two  hundred  dollars.  At  the  strong  soli- 
citation of  Allen,  Hopson  agreed  to  sell  his  possessory  interest  in 
said  land,  his  buildings  and  improvements,  crop  thereon  and  the 
obligation  of  Davises  and  Halsey  to  float  the  land  for  the  sum  of 
forty-seven  hundred  dollars,  as  stated  by  Allen,  the  latter  agreeing 
to  rely  on  the  Davises  and  Halsey,  or  on  the  government  of  the 
United  States  for  his  title,  and  not  on  any  guaranty  of  Hopson. 
Under  this  agreement  Allen  took  possession  of  the  land,  and  still 
has  it.  In  two  or  three  weeks  after  this  contract  was  made,  Allen 
took  up  the  obligation  of  Hopson  to  the  Davises  and  Halsey,  for 
floating  the  land,  and  the  same  was  cancelled  and  Allen's  obliga- 
tion substituted  therefor.  In  the  month  of  November,  1836,  Allen 
notified  Hopson  that  he  would  keep  the  land,  and  pay  the  twenty- 
five  hundred  dollars,  according  to  the  terms  of  the  agreement. 
Hopson  denies  the  other  material  allegations  of  the  bill,  and  says 
Allen  made  his  full  defence  at  law,  and  cannot  now  be  heard  in 
chancery. 
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A.  M.  Clayton  for  complainants. 

By  the  decisions  of  this  state,  the  sale  of  said  land  and  of  the 
improvements  was  void,  being  contrary  to  the  settled  policy  of  the 
government  of  the  United  States.     1  How.  150. 

The  contract  being  void,  and  founded  on  fraud,  and  contrary  to 
public  policy,  equity  will  still  take  jurisdiction  and  give  relief. 
Apart  from  the  judgment,  there  is  no  doubt  equity  would  give  re- 
lief. In  cases  of  gaming  and  usury,  and  of  other  acts  against  sta- 
tutory provisions,  chancery  often  relieves  against  judgments  found- 
ed upon  instruments  contravening  those  statutes.  See  Rex  v.  Duke 
of  Beaufort,  2  Atk.  190;  Rich  v.  Sydenham,  1  Ch.  Cas.  202;  Ch. 
Dig.  193-94;  2  Rob.  Prac.  220. 

The  application  of  this  rule,  and  of  the  principle  of  the  case 
in  1  How.  150,  seems  to  me  to  authorize  the  interposition  of  the 
court  in  this  instance.  The  charge  of  fraud,  too,  against  the  de- 
fendant and  his  agent,  which  is  admitted  by  the  demurrer,  forms 
an  indisputable  ground  for  the  interposition  of  the  court  All 
which  is  respectfully  submitted. 

Bradford  and  Gholson  for  respondent 

Defendant  insists,  first,  that,  upon  complainant's  own  showing 
in  the  bill  and  exhibits,  there  was  no  fraud  practised  on  him,  or 
intended  to  be  practised  on  him,  by  defendant,  either  directly  or 
indirectly,  by  any  act  of  Hopson,  or  by  any  one  at  his  instance  or 
procurement;  but  that  complainant  is  only  endeavoring  to  avoid 
what  has  turned  out  a  bad  speculation,  brought  upon  him  by  his 
own  avarice. 

Second.  It  is  clearly  shown  by  the  exhibit  A,  and  complainant's 
manner  of  stating  his  case,  that  nothing  was  ever  sold  by  Hopson 
to  him  but  his  improvements  and  labor,  which  appears  to  have 
been  enjoyed  by  complainant  to  this  day,  without  molestation  or 
hindrance,  and  which  he  seeks  to  make  perpetual. 

Third.  The  complainant  is  estopped  from  being  heard  in  this 
court,  having  defended  the  case  at  law,  or  at  least  having  had 
every  opportunity  to  have  done  so,  successfully,  if  the  facts  set 
forth  in  his  bill  are  true.  He  had  a  clear,  unembarrassed  defence 
at  law,  and,  having  assigned  no  reason  for  not  making  it,  his  pal- 
pable negligence  will  not  be  excused.  , 
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Where  a  court  of  law  and  a  court  of  equity  have  concurrent 
jurisdiction  of  the  matter  in  dispute,  the  court  which  takes  the  ju- 
risdiction settles  the  matter  conclusively.  Thompson  v.  Hill,  3 
Yerg.  Tenn.  R.  167. 

A  court  of  equity  will  not  entertain  jurisdiction  of  a  cause  which 
has  undergone  a  full  and  fair  investigation  at  law,  unless  the  party- 
has  been  prevented,  by  fraud  or  accident,  or  the  act  of  the  oppo- 
site party,  without  any  negligence  on  his  own  part,  from  making 
his  own  defence.  3  Yerg.  99,  Thurmond  v.  Durham  and  White; 
Kearney  and  Moore  v.  Smith  and  Jackson,  same  book,  127. 

A  court  of  equity  will  not  entertain  jurisdiction  where  there  has 
been  a  defence  at  law.  Stone  v.  Moody  and  Perry,  6  Yerg.  Tenn. 
R.  31;  see  Lewis's  Ex'ors  v.  Brooks,  ibid.  167. 

Fourth.  The  defendant  should  have  some  reason  why  he  did 
not  defend  at  law,  otherwise,  in  every  case,  a  court  of  equity 
would  entertain  jurisdiction  when  its  powers  were  concurrent 
with  a  court  of  law,  notwithstanding  there  had  been  a  trial  at 
law.  Complainant  should  have  made  an  exhibit  of  the  record  of 
the  suit  at  law,  in  order  to  inform  the  court  that  injustice  had 
been  done  him  by  the  judgment  he  seeks  to  avoid. 

The  Chancellor. 

This  case  was  submitted  on  a  motion  to  dissolve  the  injunction 
on  the  face  of  the  bill. 

That  the  complainant  understood  that  the  title  which  he  was 
purchasing  was  of  a  doubtful  and  embarrassed  character,  is  obvi- 
ous from  the  condition  of  his  bond.  In  the  first  place,  he  seems 
to  have  agreed  to  accept  such  title  as  Davis  and  others  could  make 
him  by  the  1st  of  July,  1836,  with  the  liberty  of  returning  the 
land  to  Hopson  if  they  failed  to  make  him  a  title,  or  of  keeping 
the  land,  and,  in  the  language  of  the  bond,  "take  the  chances  of 
the  government  for  a  right  and  title  to  said  land,"  in  which  latter 
event  his  bond  to  Hopson  for  the  payment  of  the  money  was  still 
to  be  valid.  This  proves,  demonstrably,  that  Allen  knew  that  he 
was  purchasing  a  matter  of  doubtful  and  hazardous  speculation. 

No  principle  can  be  better  settled,  or  more  consonant  to  sound 
morals,  than  that  a  party  purchasing  a  defective  title,  with  ftdl 
knowledge  on  that  subject,  cannot  afterwards  avail  himself  of  such 
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1  defects,  as  a  ground  for  relief  against  the  payment  of  the  purchase 
money.  But  apart  from  this  view  of  the  case,  I  am  clearly  of 
opinion  that  the  judgment  at  law  precludes  the  complainant  from 
coming  into  this  court  The  two  grounds  upon  which  the  bill 
rests,  are — 

First  The  charge  of  fraud  in  the  vendor,  and, 

Second.  The  allegation  that  the  contract  is  void,  being  a  sale 
made  by  a  mere  trespasser  on  the  land  of  the  United  States. 

Fraud  is  equally  cognizable  at  law  as  in  equity.  The  only  rea- 
son for  coming  into  a  court  of  chancery  in  such  cases,  is  for  dis- 
covery, which  is  not  asked  in  this  case. 

The  other  ground,  to  wit*  the  alleged  illegality  of  the  contract, 
was  equally  available  at  law.  Courts  of  equity  will  decree  void 
contracts  to  be  delivered  up,  but,  where  they  are  sought  to  be 
enforced,  courts  of  law  may  equally  declare  them  void.  This 
latter  question  was  settled  by  this  court,  and  afterwards  by  the 
High  Court  of  Errors  and  Appeals,  in  the  case  of  Green  v.  Ro- 
binson. 

There  is  no  reason  whatever  assigned  why  defence  was  not 
made  at  law. 

The  injunction  must  be  dissolved  without  damages. 

24# 
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F.  S.  Hunt  v.  John  L.  Johnson. 

To  give  the  court  of  chancery  jurisdiction  against  a  tingle  defendant  he  moat  be  found 
and  sorted  with  proceia  within  the  limits  of  this  state,  or  some  property  or  chose  in 
action  most  be  found  here  upon  which  the  court  can  proceed  in  rem. 

The  bill  in  this  case  was  filed  to  compel  the  defendant  to  rescind 
a  contract  entered  into  by  him  with  Hunt,  relative  to  an  exchange 
of  real  estate,  and  for  the  performance  of  which  they  had  mutual- 
ly executed  bonds.  Johnson  failed  to  perform  his  contract,  left 
the  state,  and  at  the  time  this  bill  was  fUed  was  a  resident  of  the 
Republic  of  Texas.  An  order  of  publication  was  obtained  and 
publication  made  and  a  pro  confesso  taken. 

The  Chancellor. 

This  case  was  submitted  on  a  pro  confesso.  The  bill  states  the 
non  residence  of  the  only  defendant.  The  object  of  the  suit  is  to 
rescind  a  contract  for  real  estate.  This  is  a  transitory  action,  not 
local. 

To  give  this  court  jurisdiction  against  a  single  defendant,  he 
must  be  found,  and  served  with  process,  within  the  limits  of  the 
state,  or  some  property,  or  chose  in  action  of  his,  must  be  found 
here,  upon  which  the  court  can  proceed  in  rem.  All  courts  pro- 
ceeding according  to  the  course  of  the  common  law,  act  either 
upon  the  person  of  the  defendant,  or  upon  the  thing  proceeded 
against.  The  court  must  therefore  have  either  jurisdiction  over  the 
person  of  the  defendant  by  a  service  of  its  process,  or  of  the  thing 
proceeded  against,  or  its  proceeding  will  be  coram  nonjudiceyand 
void.  Neither  of  these  elements  of  jurisdiction  are  found  to  exist 
in  this  case.  The  statutes  of  this  state  prescribing  a  mode  of  con- 
structive service  by  publication  against  absent  defendants,  relates 
as  I  conceive  only  to  cases  in  rem,  where  the  thing  gives  jurisdic- 
tion, or  to  suits  against  a  resident  party  in  which  it  may  be  necea- 
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aary  to  the  purposes  of  justice,  that  a  non  resident  should  be  as- 
sociated. 

This  is  the  view  which  the  supreme  court  of  Kentucky  took  of 
their  statute,  on  this  subject,  which  is  similar  in  its  provisions  to 
our  own.    Maude  v.  Rhodes,  4th  Dana's  Rep.  144. 

I  am  then  of  opinion  that  the  court  has  not  jurisdiction  over  this 
case.    The  complainant's  bill  is  accordingly  dismissed. 
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A  forth-coming  bond,  signed,  sealed,  and  delivered  to  the  sheriff  in  blank,  to  be 
qnentlj  filled  up  by  him  in  ita  essential  parts,  is  ▼oid.* 

The  facts  of  this  case  sufficiently  appear  from  the  argument  of 
counsel  and  the  opinion  of  the  chancellor. 

Rucks  and  Yerger  for  the  motion. 

This  bill  was  filed  to  injoin  two  judgments  on  forth-coming 
bonds,  upon  the  grounds  that  the  bonds  were  signed  in  blank,  and 
afterwards  filled  up  without  authority,  and  in  cases  to  which  they 
were  not  intended  to  apply. 

The  chancellor,  at  the  March  term,  1840,  directed  an  issue  to 
inquire, 

First  Whether  the  forth-coming  bonds  were  signed  and  de- 
livered in  blank? 

Second.  What  were  those  blanks? 

Third.  Whether  the  obligors  at  the  time  of  delivery  of  said 
bonds  gave  any  special  authority  to  any  one  to  fill  them  up? 

Fourth.  If  any  such  special  authority  was  given,  whether  it 
was  exercised  by  the  person  to  whom  it  was  given,  and  in  con- 
formity thereto? 

The  issue  was  tried  at  the  May  term  of  the  circuit  court  for 
Yazoo  county,  1841,  when  the  jury  found, 

First  That  the  bonds  were  signed  and  delivered  in  blank. 

Second.  When  so  signed  and  delivered  they  were  mere  blank 
printed  forms,  containing  neither  the  names,  descriptions  of  either 
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of  the  parties,  the  writs  of  fi.  fa.,  nor  the  sums  mentioned  in  the 
penalty  of  said  bond,  nor  any  description  of  the  writs  on  which 
said  bonds  were  taken,  nor  the  sums  of  money  commanded  to  be 
made  by  said  writs.  The  said  bonds  were  also  blank  as  to  the 
property  levied  on,  to  whom  it  belonged,  and  also  as  to  the  time 
it  should  be  forth-coming. 

Third.  That1  the  obligors  did  give  authority  to  fill  up  the 
bonds. 

Fourth.  That  the  authority  was  properly  exercised  in  filling 
up  said  bonds,  and  in  conformity  thereto. 

The  judge  certifies  that  he  has  sent  up  all  the  evidence  which 
was  given  to  the  jury  on  the  trial  of  said  issues.  Upon  referring 
to  that  evidence  it  will  be  seen  that  the  jury  decided  the  third  and 
fourth  issues  contrary  to  the  evidence.  There  was,  in  fact,  no 
evidence  to  support  that  finding,  but  the  evidence  was  directly 
against  it. 

Thomas  Hall  was  deputy  sheriff  under  Parham  Buford;  knows 
the  bonds  were  blank;  filled  up  one  of  them  himself  for  $6082  26; 
says  he  obtained  the  signatures  of  the  obligors  to  said  bonds  and 
to  two  other  bonds  at  the  same  time;  that  they  were  not  filled  up 
by  any  directions  from  the  obligors,  but  from  the  authority  sup- 
posed to  be  derived  from  the  signatures. 

A.  O.  Harris  was  present  at  the  time  said  bonds  were  executed 
by  Hugh  Dickson;  there  were  four  of  them;  Dickson  said  nothing 
about  bonding  executions  against  him  as  executor  or  administra- 
tor, the  bonds  were  all  blank;  no  particular  case  was  mentioned 
but  that  of  Rawlings  &  Co. 

A.  H.  Murphy  was  present  when  Hugh  Dickson  was  called 
upon  to  give  forth-coming  bonds.  It  was  done  in  haste.  Witness 
did  not  see  the  obligors  sign  the  bonds,  though  he  filled  up  one 
of  them,  and  made  the  return  on  the  execution. 

Parham  Buford  says  the  bonds  were  blank  when  signed  by  the 
obligors,  except  the  printed  part  He  is  asked  if  the  obligors  gave 
any  special  authority  to  any  one  to  fill  them  up,  and  answers, 
"they  did."  He  was  then  asked  if  that  special  authority  was  ex- 
ercised by  the  person  to  whom  it  was  given.  To  this  question  he 
answers  by  describing  the  manner  in  which  said  bonds  came  to 
be  signed  in  blank  by  Hugh  Dickson,  who,  he  says,  "told  me  to 
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fill  them  up;"  and  he  says  said  bonds  were  filled  up  according  to 
the  authority  given  by  Hugh  Dickson  to  fill  them  up,  according 
to  his  understanding  of  that  authority,  but  that  he  did  not  himself 
fill  up  either  of  said  bonds. 

Thomas  Hall  filled  up  one  of  the  bonds;  tells  us  himself  that 
he  had  no  authority  for  doing  so,  but  that  which  he  supposed  to 
be  derived  from  the  signatures  themselves.  A.  H.  Murphy  filled 
up  the  other.  There  is  no  pretence  that  he  had  any  more  author- 
ity for  doing  so  than  Mr.  Hall  had. 

Parham  Buford  proves  a  special  authority  from  Hugh  Dickson 
to  himself  to  fill  them,  to  wit:  that  Hugh  Dickson  told  him  to  do 
so;  but  he  did  not  fill  up  either  of  them. 

How  then  could  the  jury  say  that  the  obligors  gave  authority 
to  fill  up  the  bonds,  and  that  the  bonds  were  properly  filled  up  in 
conformity  to  the  authority? 

First.  This  is  no  response  to  the  issue,  which  inquires  for  a 
special  authority.  The  jury  take  a  distinction  between  a  general 
authority  and  a  special  authority.  They  agree  with  Hall  and 
Murphy  that  the  signatures  themselves  gave  a  general  authority 
to  fill  them  up.  If  the  jury  had  answered  as  to  a  special  authori- 
ty, they  would  have  said  Parham  Buford  was  specially  authorized 
by  Hugh  Dickson  to  fill  them  up,  but  that  they  were  not  filled 
in  conformity  to  that  authority,  but  were  filled  up,  the  one  by 
Hall,  the  other  by  Murphy.  I  therefore  insist  that  the  verdict  is 
no  response  as  to  the  third  or  fourth  issues.  If  the  verdict  should 
be  construed  as  deciding  that  the  obligors  gave  authority  to  Hall 
and  Murphy  to  fill  up  the  respective  bonds,  then  we  insist  that  the 
verdict  has  no  evidence  to  support  it,  but  is  directly  against  the 
whole  evidence  upon  that  subject.  A  verdict  without  evidence 
cannot  stand  at  law,  much  less  a  verdict  contrary  to  the  whole 
evidence. 

The  court  of  law  which  tried  these  issues  had  no  supervisory 
power  over  this  verdict.  That  court  did  right  in  sending  the 
whole  evidence  to  this  court,  to  be  acted  upon  by  the  chancellor. 
There  is  a  distinction  between  a  case  where  this  court  thinks 
proper  to  take  the  opinion  of  a  court  of  law  upon  a  mere  legal 
question,  and  a  case  in  which  this  court  directs  an  issue  of  fact 
.In  the  former  case  the  opinion  of  the  court  of  law  is  regarded  as 
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conclusive,  whether  obtained  by  verdict  or  otherwise;  but  in  the 
latter  case  this  court  reserves  to  itself  the  right  to  review  what 
passes  at  law,  and  regards  the  judge's  report  with  a  view  to  collect 
information  to  enable  it  to  proceed  satisfactorily.  Bootle  v.  Blun- 
deli,  19  Ves.  499. 

Taking  the  evidence  and  the  verdict  together,  it  is  clear  beyond 
doubt,  that  these  bonds  were  signed  in  blank;  that  complainants 
did  not  know  to  what  cases  the  respective  bonds  were  intended 
to  be  applied;  that  if  any  authority  was  given  to  fill  them  up, 
(which  is  doubtful,)  it  was  a  mere  parol  authority,  and  the  bonds 
were  not  filled  up  under  it,  nor  in  pursuance  of  it.  The  High 
Court  of  Errors  and  Appeals,  in  the  case  of  Williams  v.  Crutcher, 
5  How.  71,  have  put  this  question  entirely  at  rest.  They  decide 
that  all  such  bonds  as  these  are  absolutely  null  and  void.  They 
would  have  been  equally  void  if  they  had  been  filled  up  by  Buford 
himself,  in  pursuance  of  a  parol  authority  or  direction.  This 
issue  would  not  have  been  directed,  if  this  question  of  law  had 
been  settled  by  the  High  Court  before  that  time. 

The  Chancellor. 

At  the  time  I  directed  an  issue  in  this  case,  the  decision  of  the 
High  Court  of  Errors,  in  the  case  of  Williams  v.  Crutcher,  5  How. 
Rep.  71,  had  not  been  made.  When  first  looking  into  the  papers 
of  the  case,  although  it  appeared  clear  beyond  doubt  that  the  forth- 
coming bond  which  the  complainants  seek  to  have  declared  void, 
was  blank  in  its  most  essential  parts,  when  it  was  signed,  yet  as  I 
had  some  doubt,  from  the  testimony,  whether  verbal  authority  was 
not  given  to  the  officer  taking  the  bond  to  fill  it  up,  in  conformity 
with  the  purpose  for  which  it  was  intended,  I  directed  an  issue 
mainly  to  ascertain  that  fact.  Some  examination  of  the  authori- 
ties upon  the  question,  had  led  me  to  the  conclusion  that  the  bond 
although  signed  in  blank  would  be  good,  if  it  should  turn  out 
that  an  express  authority  was  given  at  the  time,  to  fill  it  up  for  a 
specified  purpose,  even  though  that  authority  rested  in  mere  parol. 
I  had  repeatedly  decided,  after  full  examination,  that  mere  implied 
authority  in  such  cases  was  not  sufficient  to  give  validity  to  a  bond 
so  filled  up.  But  examining  the  question  as  one  of  principle,  no 
reason  occurred  to  me  why  parties  signing  and  sealing  a  bond,  with 
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blanks  left  in  it,  might  not  at  the  time  give  express  verbal  authori- 
ty to  another  person  to  fill  those  blanks  so  as  to  make  the  bond 
obligatory. 

That  an  agent  cannot  bind  his  principal  by  signing  and  sealing 
an  instrument  in  the  name  of  his  principal,  unless  his  authority  to 
do  so  was  created  by  an  instrument  of  equal  dignity,  is  universal- 
ly admitted.  The  authority  in  such  case  must  be  under  seal,  and 
the  reason  given  is,  that  it  would  be  unreasonable  that  the  power 
to  make  so  solemn  an  instrument  should  be  transferred  by  any  me- 
dium less  solemn  than  the  act  to  be  done  under  it.  It  is  the  seal, 
then,  which  no  one  may  make  for  another,  without  authority  to  do 
so  derived  through  the  medium  of  a  seal.  And  this  occurred  to  me 
to  be  the  extent  and  limit  of  the  rule.  It  is  quite  certain  that  acts, 
other  than  the  sealing  of  a  deed,  but  which  are  still  necessary  to 
its  validity,  may  be  performed  by  a  mere  verbal  agent  For  ex- 
ample :  it  is  essential  to  the  validity  of  a  deed,  that  it  should  be 
delivered ;  but  this  may  be  done  by  a  third  person,  acting  under 
parol  authority  from  the  grantor,  Chadwick  et  al.  v.  Webber  et  al 
3  Greenleaf  s  Rep.  141.    Verplank  v.  Sterry,  12  John  536. 

In  the  case  before  me  it  appears  that  the  bonds  were  signed,  seal- 
ed and  delivered.  These  were  deliberate  acts,  done  in  part  com- 
pletion of  the  bonds ;  and  nothing  remained  but  to  fill  out  the 
blanks  left  in  them.  The  filling  these  blanks  was  an  act  of  less 
solemnity  than  the  signing  and  sealing,  and  it  appeared  to  me, 
reasoning  from  the  analogies  of  the  law,  that  this  might  be  done 
without  at  all  violating  the  rule  which  requires  an  agent,  when  he 
attempts  to  bind  his  principal  by  a  seal,  to  have  the  authority  of  a 
seal  for  so  doing.  Here  no  signing  or  sealing  was  to  be  done;  that 
ceremony  had  been  already  performed  by  the  obligors  of  the  bond. 
I  thought,  therefore,  that  there  was  no  act  to  be  done  in  the  case 
by  an  agent,  requiring  the  authority  of  a  seal.  In  this  view  of  the 
case  I  found  myself  sustained  by  the  reported  opinion  of  Lord 
Mansfield  as  cited  in  1  Aust.  22S,  and  by  the  opinions  of  the  su- 
preme courts  of  New- York  and  Pennsylvania,  as  reported  in  8th 
Cowan,  118,  and  in  17th  Serg.  and  Rawle,  438.  I  was  aware 
that  the  question  had  been  decided  differently  in  several  of  the 
states.  A  different  rule  has  been  at  least  laid  down  by  the  courts 
of  Tennessee  andNorth  Carolina,  and  Judge  Trotter  in  delivering 
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the  opinion  of  the  supreme  court  of  this  state,  in  the  case  before 
referred  to,  sustains  that  view  of  the  law.  Nothing^remains  for  me 
but  to  follow  that  decision ;  in  doing  which  it  becomes  unneces- 
sary for  me  to  enquire  whether  the  finding  of  the  jury  under  the 
issue  directed  is  sustained  by  the  testimony  or  not,  as  according  to 
that  decision,  the  enquiry  which  was  made  is  wholly  immaterial  to 
the  case.  I  shall  accordingly  direct  that  the  finding  of  the  jury, 
and  the  order  directing  an  issue  to  be  tried,  be  set  aside,  and  that 
a  decree  be  prepared,  declaring  the  forth-coming  bonds  made  by 
the  complainants,  void,  and  perpetually  enjoining  any  execution 
thereon.  The  costs  of  the  case  must  be  paid  by  the  complainant 
Vol.1— 25 
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An  infant  U  entitled,  under  a  general  answer,  to  avail  himself  of  any  defence  against 
a  bill  which  he  might  have  specially  insisted  on.  The  court  will  not  permit  the 
lights  of  infants  to  be  prejudiced  by  any  omission  of  their  guardian  ad  litem. 

Proof  of  admissions  made  by  a  deceased  Tender,  at  a  remote  period,  should  be 
received  with  due  caution,  especially  when  it  is  sought  by  such  admissions  to  take 
a  case  without  the  operation  of  an  existing  statute.  The  admission  of  such  testi- 
mony would  invite  the  commission  of  the  very  perjuries  which  it  was  the  object 
of  the  statute  to  guard  against 

Where  possession  is  insisted  on  as  a  part  performance  of  a  parol  contract  for  the  sale 
of  land,  a  direct  connection  between  the  contract  and  the  possession  most  bo  estab- 
lished. 

A  payment  of  a  part  of  the  purchase  money  does  not  constitute  such  part  performance 
as  to  give  validity  to  a  parol  contract  for  the  sale  of  land. 

This  bill  states  that  about  the  year  1830  Resin  Hood  purchased 
of  Richardson  Bowman  a  tract  of  land  in  the  county  of  Yazoo, 
for  the  sum  of  three  hundred  dollars;  that  Hood  immediately 
went  into  possession  of  the  land,  and  commenced  improving  the 
same,  upon  the  faith  and  in  virtue  of  said  purchase;  that  Hood 
remained  in  possession  of  the  land  until  his  death,  in  the  year 
1835;  that  Hood,  previous  to  his  death  paid  the  whole  amount  of 
the  purchase  money,  but  did  not  procure  a  deed  of  conveyance  to 
the  same.  Bowman  died  in  the  year  1834,  leaving  his  widow 
and  several  minor  heirs.  The  contract  of  sale  was  not  in  writing. 
The  heirs  of  Hood  filed  a  bill  against  the  heirs  of  Bowman,  to 
compel  a  specific  performance  of  the  parol  contract,  by  the  exe- 
cution of  a  deed  of  conveyance  to  the  land  in  question. 

Nancy  Bowman,  widow  of  Richardson  Bowman,  deceased,  in 
her  answer  admitted  die  parol  contract  for  the  land,  but  says  that 
the  terms  of  the  contract  were,  that  Hood  was  to  pay  Bowman 
one  hundred  dollars  in  hand  at  the  time  of  the  contract  of  sale , 
and  execute  his  note  to  Bowman  for  the  sum  of  two  hundred  dol- 
lars, payable  on  the  first  of  January,  1831,  with  interest  from  the 
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first  day  of  January,  in  the  year  1830.  Upon  the  payment  of  this 
note,  together  with  the  one  hundred  dollars  in  hand,  Bowman 
was  to  make  a  deed  of  the  land  to  Hood.  At  the  time  of  the  sale 
Hood  paid  only  sixty  dollars,  and  did  not  execute  the  note  for 
two  hundred  dollars,  as  agreed  upon,  nor  has  any  portion  of  the 
purchase  money,  except  said  sixty  dollars,  ever  been  paid.  The 
answer  admits  that  Hood  was  in  possession  of  the  land,  and  had 
been  for  some  time  previous  to  the  contract  of  sale,  but  only  as 
the  tenant  at  will  of  Bowman. 

A  guardian  ad  litem  was  appointed  for  the  minor  heirs  of  Bow- 
man, who  answered  that  he  knew  nothing  of  the  matter  in  con- 
troversy, and  called  on  the  court  to  protect  the  interests  of  the 
infants,  who  were  of  tender  years. 

The  depositions  show  that  Bowman,  previous  to  his  death, 
admitted  the  sale  of  the  land,  and  that  Hood  had  paid  all  or  nearly 
all  of  the  purchase  money;  that  there  could  not  be  more  than 
thirty  dollars  due  at  most,  and  perhaps  not  that,  and  that  Bowman 
said  he  had  promised  to  make  Hood  a  title  to  the  land  on  that 
day,  and  was  then  expecting  a  justice  of  the  peace  at  his  house  to 
take  the  acknowledgement  of  the  deed.  There  were  unsettled 
accounts  between  Hood  and  Bowman  at  that  time,  and  the  pre- 
cise amount  of  the  payments  could  not  then  be  ascertained,  for 
the  want  of  an  account  of  sales  of  cotton  which  Bowman  ha4 
shipped  to  market  for  Hood,  and  received  the  proceeds  thereof. 

Thompson  for  complainants. 

It  is  evident  that  Bowman  had  been  paid,  or  had  the  money 
in  his  own  hands  or  subject  to  his  control,  which  Hood's  cotton 
was  sold  for.  He  promised  on  the  day  the  witness  conversed  with 
him  to  make  the  deed,  and  to  have  omitted  to  make  it  was  a  fraud 
or  an  accident  which  the  chancellor,  by  his  decree,  we  contend, 
will  remedy. 

Hughes  for  respondents. 

We  insist  that  the  agreement  cannot  be  executed,  because,  by 
complainant's  own  showing,  it  is  an  agreement  about  lands  by 
parol,  and  the  purchase  money  has  not  all  been  paid,  nor  lasting 
and  valuable  improvements  made  on  the  land.    If  these  two 
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things  had  been  done  under  the  agreement  alleged,  they  would 
have  been  a  part  performance,  and  would  have  taken  the  case  out 
of  the  statute.  See  Wetmore  t>.  White,  2  Cain's  Ca.  E.  87.  The 
payment  of  the  money,  or  possession  taken,  or  any  other  single 
act  will  not  be  sufficient  to  take  the  case  out  of  the  statute,  and 
the  act  or  acts  done  must  be  of  that  character  that  to  refuse  execu- 
tion of  the  agreement  would  be  a  fraud.  See  Parkhurst  v.  Van 
Courtland,  15  John.  R.  15;  S.  C.  1  John.  Ch.  R.  273;  Harris  v. 
Keckerbocker,  5  Wendall,  638;  Gunn  v.  Calder,  2  Dess.  171. 

But  it  may  be  insisted  that  the  answers  do  not  set  up  the  stat- 
ute of  frauds,  ary  therefore'that  the  defendants  cannot  claim  its 
benefit  Nancy  Bowman,  who  has  answered,  is  the  widow,  hav- 
ing only  a  life  estate.  She  never  agreed  to  give  up  that  life  estate, 
having  never  relinquished  by  deed,  as  required  by  law,  and  her 
interest  extends  to  one  third  only.  After  her  death  the  fee 
remains  vfitfi.  the  other  defendants,  who  are  infants.  They  have 
answered  %  their  guardian  ad  litem%  and  although  they  have  not 
plead  thj£#tatute,  it  is  the  duty  of  the  court  to  give  them  the  ben- 
efit of  j$  1 1  Bibb.  204,  Grant's  heirs  v.  Craigmiles. 

TheCHANCELLOR, 

This  is  a  bill  for  the  specific  performance  of  a  parol  contract  for 
the  purchase  of  land,  upon  the  ground  that  there  has  been  such 
part  performance  as  takes  it  without  the  operation  of  the  statute 
of  frauds.  The  principal  defendants,  who  are  the  minor  heirs  of 
the  vendor,  have  answered  through  their  guardian  ad  litem,  with- 
out insisting  upon  the  statute,  but  have  simply  denied  any  know- 
ledge of  the  alleged  contract,  and  call  on  the  court  to  protect 
their  interest.  Even  if  the  contract  is  fully  proven,  unless  the 
case  is  otherwise  made  out,  a  decree  would  not  necessarily  follow 
for  the  complainants  because  of  this  omission. 

An  infant  is  entitled,  under  a  general  answer,  to  avail  himself 
of  any  defence  against  the  bill  which  he  might  have  specially  in- 
sisted on.  The  court  will  not  permit  the  rights  of  infants  to  be 
prejudiced  by  any  omission  of  their  guardian  ad  litem.  Sto.  Eq. 
PI.  667;  Stephens  v.  Vanburen,  1  Paige,  479. 

In  the  case  of  Grant's  heirs  v.  Craigmiles,  1  Bibb's  R.  203,  this 
question  of  practice  was  directly  decided.    The  court  held,  in 
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thaft&se,  that  a  bill  for  a  specific  performance  of  a  parol  contract 
for  lahd,  against  the  minor  heirs  of  the  vendor,  could  not  be  en- 
forced, although  the  statute  against  frauds  was  not  insisted  upon 
in  the  answer  of  their  guardian  ad  litem. 

In  this  case,  the  existence  of  the  contract,  as  set  out  in  the  bill, 
is  fully  made  out  by  the  testimony.  The  principal  question  to  be 
decided  is,  whether  the  testimony  establishes  such  part  perform- 
ance  of  this  parol  contract  as  entitles  the  complainants  to  a  specific 
execution.  The  whole  evidence  upon  this  subject  is  directed  to 
prove  admissions  made  by  the  vendor,  in  his  life  time,  with  refer- 
ence to  the  payment  of  the  purchase  money.  No  receipt  or  other 
written  voucher  is  adduced  upon  the  subject.  Proof  of  admis- 
sions made  at  a  remote  period,  should  be  received  with  due  cau- 
tion, especially  where  it  is  sought,  through  them,  to  take  a  case 
without  the  operation  of  an  existing  statute.  It  seems  to  me  that 
the  admission  of  such  testimony  would  invite  the  commission  of 
the  perjuries  which  it  was  the  object  of  the  statute  to  guard 
against.  However,  even  giving  to  the  testimony  its  broadest  ef- 
fect, it  proves  nothing  more  than  that  &part  of  the  purchase  mo- 
ney was  paid.  No  other  act  of  part  performance  of  the  contract 
is  shown.  It  is  true,  the  widow  of  the  vendor  (who  is  supposed 
to  have  been  made  a  party  on  account  of  her  dower  right)  states, 
that  the  vendee  was  in  possession  at  the  time  of  the  contract,  but 
denies  that  that  possession  had  any  reference  to  the  terms  of  that 
contract  Suppose  this  admission,  with  its  qualification,  to  have 
any  effect,  still  it  is  not  evidence  against  the  other  defendants,  who 
are  principally  interested.  There  is  no  evidence  going  to  show 
that  the  vendor  recognized  the  continuing  possession  of  the  pur- 
chaser as  being  held  by  virtue  of  the  contract,  or  that  the  latter 
proceeded  to  make  lasting  improvements  upon  the  land  upon  the 
faith  of  that  contract,  with  the  knowledge  and  approbation  of  the 
vendor. 

There  is,  then,  no  testimony  showing  any  other  act  of  part  per- 
formance of  his  contract,  than  that  of  the  payment  of  a  part  of 
the  purchase  money.  The  proof  fails  altogether  to  establish  any 
direct  connection  between  the  contract  and  the  possession  of  the 
vendee.  This  is  indispensable  where  possession  is  insisted  on  as 
part  performance.    1  John.  C.  R.  131, 146,  Phillips  v.  Thompson. 

25* 
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Although  courts  of  equity,  for  the  purpose  of  preventing  fraud, 
have  gone  very  far  in  executing  parol  contracts,  where  there  was 
evidence  of  acts  done  in  part  performance,  yet  it  is  now  generally 
admitted  that  the  exceptions  thus  created  to  the  statute  have  in- 
troduced nearly  all  the  evils  which  it  was  the  purpose  of  the  legis- 
lature to  avoid;  and  it  is  said  that  the  rule  is  not  to  be  extended 
further.    2  Sch.  &  Let  5;  Grant  v.  Naylor,  4  Cranch,  235. 

What  acts  will  constitute  such  part  performance  as  to  give  va- 
lidity to  the  contract,  is  a  question  about  which  the  authorities  are 
not  altogether  uniform.  I  have  found  no  case  which  goes  the 
length  of  saying  that  a  payment  of  a  part  of  the  purchase  money 
is  sufficient;  the  rule  is  otherwise  laid  down  in  1  Fonb.  Eq.  175. 
Nor  have  I  found  any  case,  except  that  of  Lacon  v.  Mertins,  3  Atk. 
4,  where  the  mere  act  of  paying  the  purchase  money,  unconnected 
with  other  acts,  has  been  deemed  sufficient  The  cases  of  Clinan 
v.  Cook,  1  Sch.  &  Lef.  40;  Frame  v.  Dawson,  14  Yes.  388;  and 
Jackson  v.  Cartright,  5  Munf.  308,  seem  to  recognize  a  different 
rule.  Applying  the  principles  of  these  cases  to  the  one  before 
me,  I  am  of  opinion  that  the  complainants  have  not  made  such  a 
case  as  entitles  them  to  the  relief  asked. 

The  bill  must  accordingly  be  dismissed,  each  party  paying 
their  own  costs. 
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and  Wife  and  Hughes. 

Hughes,  under  an  execution  in  favor  of  himself;  bought  a  lot  of  land  which  had  been 
pieviooaly  mortgaged  to  secure  the  payment  of  two  promissory  notes,  which  re- 
mained unpaid.  The  mortgage,  by  mistake,  described  the  notes  as  faffing  due  on 
die  first  days  of  January,  1837  and  1838;  whereas  the  notes  were  actually  payable 
on  the  first  days  of  May,  1887  and  1838.  This  mortgage  was  duly  recorded,  but 
Hughes  chimed  to  be  a  bona  fide  purchaser  for  a  valuable  consideration  without 
notice  of  the  mistake  in  the  mortgage.  Held  by  the  court,  that  the  mortgage  was 
iwmaent  notice  to  put  Hughes  upon  his  inquiry,  which  would  have  readily  led  to  a 
knowledge  of  the  mistake  in  the  description  of  the  notes,  Whatever  has  a  reason- 
able certainty  as  to  time,  circumstances  and  persons,  is  sufficient  to  put  a  party  upon 
inquiry,  and  amounts  to  evidence  of  notice  to  him. 

To  constitute  a  bona  fide  purchaser,  there  must  be  a  parting  with  money  or  proper- 
ty, or  the  doing  of  some  act  upon  the  faith  of  the  purchase  itself  which  could  not 

[  he  retracted;  such  as  executing  a  release  for  a  pre-existing  debt.  Hughes  purchased 
at  the  sheriff's  sale  nothing  more  than  the  mortgagor's  equity  of  redemption,  and 
holds  that,  subject  to  the  complainant's  right  of  foreclosure. 

Joseph  Callender,  for  a  good  consideration,  executed  to  Amariah 
Rollins  his  two  promissory  notes,  the  first  dated  the  20th  of  April, 
1835,  for  the  sum  of  $950,  payable  on  the  1st  day  of  May,  1837; 
the  second  of  the  same  tenor,  amount  and  date,  payable  on  the 
1st  day  of  May,  1838.  To  secure  the  payment  of  these  notes, 
and  another  note  for  the  sum  of  $895,  made  by  said  Rollins,  dated 
Jane  7th,  1838,  and  payable  to  H.  M.  Posey  on  the  1st  day  of 
May,  1839,  which  Callender  had  agreed  to  pay,  Callender  and  his 
wife  executed  a  mortgage  on  lot  No.  2,  in  square  No.  3,  in  the 
town  of  Port  Gibson.  The  attorney  who  drew  the  mortgage  de- 
scribed the  two  notes  for  $950  each  as  payable  on  the  first  dap 
of  January,  1837  and  1838,  whereas  they  were  due  and  payable 
on  the  first  days  of  May,  1837  and  1838.  The  original  notes  are 
filed  as  exhibits,  and  charged  to  be  same  notes  secured  by  the 
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mortgage,  and  that  the  misdescription  as  to  the  time  of  payment 
was  a  mistake  of  the  attorney  who  drew  the  mortgage,  which 
was  not  discovered  at  the  time  the  same  was  executed.  This 
mortgage  was  duly  acknowledged  and  recorded.  The  note  for 
$895  was  paid  at  maturity.  At  the  maturity  of  the  next  note, 
$560  was  paid  and  credited  on  the  same,  leaving  a  balance  due 
of  $400.    The  last  note  was  wholly  unpaid. 

In  November,  1836,  B.  Hughes  obtained  two  judgments  against 
Callender,  on  which  executions  subsequently  emanated,  and  were 
levied  on  the  lot  mortgaged  to  secure  the  payment  of  these  notes. 
Under  these  executions  the  lot  was  sold  by  the  sheriff,  and  R 
Hughes,  the  owner  of  the  executions,  purchased  the  lot,  and  took 
possession  of  the  same. 

In  the  year  1837,  Rollins  transferred  the  note  on  which  $500 
had  been  paid  to  William  Molder;  and  the  note  for  $950,  entirely 
unpaid,  to  James  P.  Parker,  together  with  the  mortgage,  to  secure 
the  payment  of  said  notes.  Molder  and  Parker  obtained  judg- 
ments at  law  on  these  notes  in  May,  1839,  and  the  executions 
thereon  were  returned  nulla  bona.  Rollins  then  filed  his  bill  for 
the  use  of  Molder  and  Parker,  to  foreclose  the  mortgage  on  the 
lot  bought  by  B.  Hughes  at  sheriff's  sale.  Callender  in  his  answer 
admits  all  the  allegations  of  the  bill.  Hughes  in  his  answer  ad- 
mits the  allegations  of  the  bill,  except  as  to  the  mistake  and  mis- 
description of  the  notes  in  the  mortgage;  of  this  he  denies  all 
knowledge  or  notice,  and  claims  to  be  a  bona  fide  purchaser  of 
said  lot  for  a  valuable  consideration,  without  notice  of  the  exist- 
ence of  said  note. 

Thrasher  and  Sellers  for  complainant 

James  A.  Maxwell  for  defendants. 

The  Chancellor. 

The  complainants  seek  to  foreclose  a  mortgage  given  by  the 
defendants,  Callender  and  wife,  upon  a  town  lot  in  Port  Gibson, 
to  secure  the  payment  of  several  promissory  notes,  payable  to  A. 
Rollins,  and  subsequently  transferred  to  Molder  and  Parker.  The 
notes  are  described  in  the  mortgage  as  payable  on  the  first  of  May, 
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1837,  and  on  the  first  of  May,  1838.  The  notes  produced  are 
payable  on  the  first  of  January,  1837,  and  the  first  of  January, 

1838.  This  misdescription  is  alleged  to  be  the  result  of  a  mere 
oversight  or  mistake  of  the  draftsman  of  the  mortgage;  and  this 
allegation  is  fully  sustained  by  the  proof  in  the  case.  Subsequent 
to  the  date  and  registration  of  the  mortgage,  the  defendant,  Hughes, 
being  a  creditor  of  Callender,  brought  suit  against  him  and  reco- 
vered a  judgment;  upon  which  he  caused  an  execution  to  issue, 
and  had  the  same  levied  upon  the  mortgaged  premises,  and  at  the 
sale  became  himself  the  purchaser  thereof,  and  now  claims  to  hold 
the  same  discharged  from  the  mortgage  of  the  complainants,  al- 
leging that  he  is  a  bona  fide  purchaser,  without  notice  of  the  al- 
leged mistake  in  the  mortgage  in  describing  the  notes. 

The  validity  of  this  defence  is  the  only  question  presented  for 
my  consideration,  which  raises  at  once  the  inquiry  as  to  what 
facts  constitute  notice?  as  also  what  constitutes  a  bona  fide  purcha- 
ser in  the  legal  sense  of  that  phrase?  The  answer  of  Hughes  ad- 
mits that  he  knew  of  the  existence  of  the  mortgage,  the  same 
having  been  spread  upon  the  public  records;  but  denies  that  he 
had  notice  of  the  misdescription  of  the  notes  as  to  the  time  of 
their  maturity.  This  mistake  is,  I  think,  unimportant  in  its  bear- 
ing as  to  subsequent  purchasers.  Reference  to  the  condition  of 
the  mortgage  shows  that  the  notes  are  accurately  described  as  to 
dates,  sums,  and  the  names  of  the  parties  thereto.  This  I  think 
was  sufficient  to  communicate  notice  to  the  defendant  of  the  sub- 
stance of  the  whole  transaction.  He  is  there  advised  of  the  facts, 
that  a  mortgage  existed  upon  the  town  lot,  and  that  it  was  made 
to  secure  the  payment  of  a  specified  sum  of  money,  due  from  the 
mortgagor  to  the  mortgagee,  as  evidenced  by  promissory  notes  of 
a  specified  date.  A  knowledge  of  these  facts  was  at  least  suf- 
ficient to  have  superinduced  some  diligence  and  inquiry,  which 
would  have  readily  led  to  a  knowledge  of  the  mistake  in  the  de- 
scription of  the  notes. 

It  is  now  the  settled  doctrine  in  equity,  that  whatever  has  a 
reasonable  certainty,  as  to  time,  circumstances  and  persons,  is  suf- 
ficient to  put  a  party  upon  inquiry,  and  amounts  to  evidence  of 
notice  to  him.    Green  v.  Slater,  4  John.  C.  R.  38;  Daniels  v.  Da- 
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vidson,  16  Yes.  250;  Smith  v.  Low,  1  Atk.  489;  2  SogcL  on  Ten- 
don, 290. 

But  whether  the  facts  disclosed  in  the  case  amount  to  notice  or 
not,  they  at  least  show  that  Hughes  is  not  a  bona  fide  purchaser, 
in  the  sense  which  entitles  him  to  protection  in  a  court  of  equity. 
He  bought  in  the  lot  named  in  the  mortgage,  under  his  own  judg- 
ment, for  an  antecedent  debt,  without  paying  any  new  considera- 
tion therefor.  This  did  not  constitute  him  a  bona  fide  purchaser, 
within  the  legal  acceptation  of  that  phrase.  Arnold  v.  Patrick,  6 
Paige's  C.  R.  316.  To  constitute  such  a  purchaser,  there  must  be 
a  parting  with  money  or  property,  or  the  doing  of  some  act  upon 
the  faith  of  the  purchase  itself,  which  could  not  be  retracted,  such 
as  executing  a  release  for  a  pre-existing  debt  Jackson  v.  Gamp- 
bell,  19  John.  R.  282,  283. 

I  therefore  conclude  that  Hughes  purchased,  at  the  sheriffs  sale, 
nothing  more  than  the  mortgagor's  equity  of  redemption,  and  that 
he  holds  that  subject  to  the  plaintiff's  right  of  foreclosure. 

Let  the  mortgage  accordingly  be  reformed,  as  prayed  for,  and  a 
reference  be  made  to  the  clerk  of  the  court  to  compute  the  princi- 
pal and  interest  due  thereon. 
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In  older  to  reach  cqu^able  assets  or  other  things  not  subject  to  an  execution  at  law, 
the  remedies  at]  law  must  be  exhausted  by  the  return  of  an  execution  unsat- 
satisfied  ;  and  no  state  of  facte  will  excuse  the  omission  of  such  a  return. 

Where  there  are  several  joint  debtors,  the  creditor  must  exhaust  his  remedy  by  execu- 
tion against  all,  before  he  can  come  into  equity,  unless  one  of  them  should  stand  in 
tne  situation  of  a  surety  to  the  others. 

As  a  general  rale,  the  creditors  of  a  partnership  cannot  enforce  a  claim  purely  legal 
in  its  nature,  against  the  partnership  property,  except  by  an  action  at  law.  An 
exception  to  this  rale  is,  where  the  partnership  is  dissolved  by  the  death  of  one  of 
the  partners;  there  the  remedy  of  the  joint  creditors  at  law  is  against  the  survivors 
alone,  bat  in  equity  they  may  proceed  jointly  against  the  survivors  and  the  represen- 
tatives of  the  deceased  partner. 

The  right  to  apply  partnership  property  to  the  payment  of  joint  debts,  only  exists 
as  between  partners  themselves.  They  have  a  right  to  say  that  this  equity  shall 
no  longer  exist.  A  sale  of  the  stock  in  trade  by  one  paitner  to  another  puts  an  end 
to  that  equity,  and  the  joint  property  thereafter  becomes  the  separate  property  of 
the  purchasing  partner,  and  is  not  liable  in  his  hands  to  the  claims  of  the  joint 


This  bill  was  filed  for  the  purpose  of  subjecting  firm  assets  to 
the  payment  of  firm  debts,  upon  the  following  state  of  facts: 

In  the  year  1837  Joseph  C.  Lewis,  Joseph  W.  Dobbs  and  Sam- 
uel B.  Cusack,  who  is  now  dead,  were  transacting  a  mercantile 
business  in  Manchester,  as  partners  under  the  firm  and  denomina- 
tion of  "Cusack,  Lewis  <fc  Dobbs/'  They  purchased  on  credit 
a  large  stock  of  goods,  for  which  promissory  notes  executed  in  the 
firm  name  of  Cusack,  Lewis  <fc  Dobbs  were  given,  nearly  ail  of 
which  remain  unpaid.  Some  short  time  thereafter  the  defendant 
Lewis  sold  out  his  interest  in  the  concern  to  his  co-partners, 
Dobbs  and  Samuel  B.  Cusack.  Some  six  months  thereafter,  they 
sold  the  same  stock  of  goods  to  E.  C.  Wilkinson,  on  a  credit  of 
one,  two  and  three  years,  who  executed  his  notes  therefor  payable 
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to  S.  B.  Cusack  and  Dobbs,  by  their  firm  name  of  Cusack  & 
Dobbs.  The  note  first  due  is  paid  The  note  secondly  due  was 
deposited  with  the  Commercial  Bank  of  Manchester,  as  collateral 
security  for  a  cotton  bond  held  by  the  bank  against  the  defendant, 
James  W.  Cusack,  and  Dobbs.  It  was  so  deposited  by  James  W. 
Cusack,  without  the  knowledge  or  consent  of  either  of  the  parties 
to  whom  it  belonged.  Said  note  is  still  unpaid.  The  note  falling 
due  thirdly,  has  been  in  part  paid;  it  was  divided  into  two  notes, 
one  for  about  two  thousand  dollars,  which  has  been  paid  except 
seven  hundred  and  fifty  dollars,  and  is  now  held  by  defendant, 
Turner;  the  other  for  about  three  thousand  four  hundred  and 
forty  dollars,  now  held  by  the  Commercial  Bank  of  Manches- 
ter, and  was  also  placed  with  the  Bank,  as  collateral  security 
for  a  note  which  has  since  been  paid.  Defendant  Wilkinson 
holds  sets-off  against  the  last  mentioned  note  and  prays  for  a  dis- 
closure of  their  amount.  All  the  different  assignments  of  these 
notes  were  made  without  the  knowledge  or  consent  of  defendant 
Lewis,  and  in  fraud  of  his  and  the  complainants'  rights.  James 
W.  Cusack  and  Dobbs  are  both  insolvent,  as  also  the  estate  of  S. 
B.  Cusack.  The  firm  of  Cusack,  Lewis  <fc  Dobbs  is  indebted  to 
complainants  for  merchandise  sold  them  by  complainants,  and 
which  was  part  of  the  lot  of  goods  sold  by  them  to  Wilkinson. 

The  answer  of  Lewis  &  Dobbs  admits  all  the  allegations  of  the 
bill,  and  makes  the  case  in  some  few  particulars  stronger  than  the 
bill  itself. 

The  answer  of  Wilkinson  admits  all  the  material  facts  of  the 
cause  as  alleged  in  the  bill,  and  claims  sets-off  to  the  amount  ol 
two  thousand  five  hundred  and  twenty-eight  dollars. 

The  answer  of  Turner  denies  all  notice  or  knowledge  of  the 
condition  of  the  note  in  his  possession  when  he  took  it;  knows 
nothing  of  the  facts  set  up  by  the  bill,  and  calls  for  proof. 

James  W.  Cusack  has  not  answered,  and  the  bill  is  taken  for 
confessed,  as  to  him. 

The  answer  of  the  Commercial  Bank  of  Manchester  admits 
that  the  note  for  four  thousand  four  hundred  and  eighty-seven 
dollars  and  ten  cents,  executed  by  Wilkinson  for  the  goods  bought 
from  S.  B.  Cusack  and  J.  W.  Dobbs,  was  deposited  by  James  "W. 
Cusack  and  J.  W.  Dobbs,  as  collateral  security  for  a  cotton  bond 
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executed  by  the  last  named  persons;  and  that  in  point  of  fact  it 
has  never  been  paid,  and  has  undergone  no  alteration  since  it  was 
so  deposited|  except  by  having  been  included  in  one  large  note  for 
about  thirty  thousand  dollars,  made  by  Wilkinson  in  renewal  of 
all  his  separate  liabilities  to  the  bank.  The  entire  residue  of  the 
answer  is  not  responsive  to  the  bill,  except  the  admission  that 
the  note  for  three  thousand  four  hundred  and  forty  dollars  depos- 
ited with  her  as  collateral  security,  is  not  now  claimed  by  the 
bank,  the  debt  it  was  intended  to  secure  having  been  paid. 

James  W.  Cusack  proves  that  he  received  the  note  now  held  by 
Turner  for  seven  hundred  and  fifty  dollars  from  S.  B.  Cusack  and 
James  W.  Dobbs,  in  payment  of  a  debt  due  to  him  by  them,  and 
that  he  transferred  the  same  to  Turner,  without  imparting  to  him 
the  true  character  of  the  papers  thus  transferred. 

W.  R.  Miles  for  complainant 

From  the  facts  presented  in  this  case  we  have  now  to  inquire 
first,  whether  as  between  the  Commercial  Bank  of  Manchester 
and  the  complainants  in  this  cause,  equity  will  not  deem  the  two 
notes  now  held  by  her,  for  the  sums  of  four  thousand  four  hun- 
dred and  eighty-seven  dollars  and  ten  cents,  and  three  thousand 
four  hundred  and  forty  dollars,  originally  deposited  as  collateral 
security,  to  be  delivered  up  by  her  to  the  complainants,  and  direct 
their  proceeds  to  be  appropriated  in  payment  of  the  firm  debts  of 
Cusack,  Lewis  &  Dobbs;  and  secondly,  whether  Turner  is  enti- 
tled to  hold  the  note  of  seven  hundred  and  fifty  dollars  now  in 
his  possession,  against  the  equitable  claim  of  complainants. 

In  regard  to  the  note  of  three  thousand  four  hundred  and  forty 
dollars  held  by  the  bank,  there  is  no  controversy.  It  is  admitted 
by  the  bank  that  she  has  no  claim  upon  it,  and  is  ready  at  any 
time  to  deliver  it  up  to  the  proper  owner.  This  court  cannot  hes- 
itate to  say  who  the  proper  owner  is.  It  is  a  rule  admitting  of  no 
qualification,  that  the  firm  assets  are  first  liable  to  the  payment  of 
firm  debts,  to  the  exclusion  of  all  other  demands.  2  Swanst  576; 
1  Vesey,  239,  455;  6  Vesey,  126-7-8;  3  Mason,  312;  5  John.  Ch. 
Bep.  60;  4  Vesey,  396;  15  Vesey,  657 ;  Wightwick's  Rep.  50;  6 
Exchequer  Rep.  445 ;  Gow on  Part  223  to  228;  2  Story's  Eq. 
Vol.  L— 26 
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500,  3  P.  Wins.  Rep.  24;  2  ib.  500;   1  Atk.  Rep.  67;  do.  138;  3 
P.  Wms.  405;  3  Bro.  Cha.  Rep.  457. 

The  same  doctrine  has  been  twice  recognized  by  this  court 
Adams  v.  Burford  et  a/:,  decided  December  term,  1840;  and 
Pinckard  and  Arnold  v.  M.  B.  Hamer  et  a/.,  decided  January  term, 
1842. 

There  is  no  controversy  about  the  identity  of  these  two  notes 
held  by  the  bank.  The  fact  is  alleged  by  the  bill,  distinctly 
admitted  by  the  answers  of  Lewis,  Dobbs  and  Wilkinson,  by  the 
pro  con/esso  decree  against  James  W.  Cusack,  and  is  not  denied 
by  the  answer  of  the  bank. 

Nothing  is  shown  by  the  pleadings  and  proof  why  the  rule  just 
laid  down  should  not  apply  as  to  the  note  for  four  thousand  four 
hundred  and  eighty-seven  dollars  and  ten  cents.  It  is  one  of  the 
three  notes  originally  executed  by  Wilkinson  for  the  purchase 
money  of  the  lot  of  goods.  It  never  has  been  absolutely  trans- 
ferred. It  was  deposited  as  a  collateral  security  by  a  man  who 
had  not  the  shadow  of  legal  or  equitable  title  to  it,  for  a  cotton 
bond  due  to  the  bank,  and  has  never  been  paid  otherwise  than  by 
renewal  at  the  bank. 

But  it  is  contended  that  the  note  for  $4,487  10,  having  been  de- 
posited as  collateral  security  with  the  bank  by  James  W.  Cusack 
and  Joseph  W.  Dobbs,  for  a  debt  due  by  them,  does  not  divert  the 
legal  title  to  the  note  out  of  S.  B.  Cusack  and  Joseph  W.  Dobbs, 
who  were  members  of  the  firm  of  Cusack,  Lewis  &  Dobbs,  5 
John.  Ch.  Rep.  54 ;  20,  John.  Rep.  650  and  Holmes  v.  Carman, 
et  al.  decided  at  this  term  of  the  court.  Ergo,  it  does  not  impair 
the  equitable  lien  held  on  it  by  complainant;  see  the  cases  first  cited. 
Complainants  have  their  lien  by  virtue  of  the  equities  existing 
between  the  partners ;  and  their  rights  are  worked  out  through  the 
equities  of  the  partners,  3  Des.  Rep.  203 ;  1  Not  &  McCofd's 
Rep.  556 ;  4  Han.  <fc  McHen.  Rep.  167;  2  Paige  Rep. 400  ;  3  lb. 
167—518. 

It  may  not  be  insisted  with  success  that  the  maxim  "  in  eqali 
jure  malior  est  conditio  possidentis*  applies  in  this  case.  For 
the  equities  are  not  equal  between  the  bank  and  complainants. 
The  bank  paid  nothing  for  this  note,  but  took  it  merely  as  collator- 
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al  security  for  a  pre-existing  debt,  due  by  James  W.  Cusack  and 
another.  The  goods  sold  to  S.  B.  Cusack,  Lewis  &  Dobbs,  by 
complainants,  constituted  a  part  of  the  lot  of  goods  sold  to  Wil- 
kinson, for  which  the  note  in  question  was  executed.  Complain- 
ants sold  to  S.  B.  Cusack,  Lewis  &  Dobbs,  their  merchandise  on 
credit,  and  have  thus  parted  with  their  property.  The  bank  never 
advanced  a  dollar  or  parted  with  a  cent's  worth  of  property  on  the 
iaith  of  this  note. 

Again,  if  the  bank  is  permitted  to  retain  this  note,  it  results  in  a 
total  loss  to  complainants  without  benefitting  the  bank  in  the  least. 
For  it  being  deposited  with  the  bank  as  collateral  security,  for  a 
cotton  bond,  in  fraud  of  the  rights  of  Cusack,  Lewis  &  Dobbs,  of 
complainants,  and  all  others  of  their  firm  creditors,  he  loses  noth- 
ing by  its  surrender ;  being  permitted  to  collect  the  amount  of 
the  cotton  bond  from  the  makers,  which  may  be  done  without 
difficulty ;  Johnson  and  Hope,  two  of  the  signers,  being  perfectly 
solvent. 

Now  if  the  bank  loses  nothing  by  the  surrender  of  the  note,  and 
complainants  lose  its  entire  amount  by  the  failure  of  the  bank 
to  do  so,  it  is  clear  upon  the  most  equitable  principles  that  the  note 
should  be  decreed  to  be  delivered  up  to  complainants. 

As  to  the  note  of  $760,  held  by  Turner,  we  do  not  propose 
making  an  argument.  If  the  court  thinks  from  the  facts  of  the 
case  we  are  entitled  to  a  decree,  it  can  so  order.  . 

R.  S.  Holt  for  defendant  Turner. 

Turner  in  his  answer  states  that  "  Cusack  and  Dobbs"  were 
indebted  to  James  W.  Cusack  in  about  the  sum  of  two  thousand 
dollars,  and  that  said  two  thousand  dollar  note  was  at  their  in- 
stance made  payable  to  said  James  W.  Cusack,  and  that  was  ac- 
cepted by  him  in  payment  or  liquidation  of  the  debt  due  him  from 
said  firm  of  Cusack  &  Dobbs.  He  does  not  admit  that  said  two 
thousand  dollar  note  was  made  by  said  Wilkinson  for  a  debt  due 
to  the  firm  of  Cusack,  Lewis  &  Dobbs,  and  requires  proof,  and 
alleges  that  said  note  was  accepted  by  James  W.  Cusack,  without 
notice  that  it  was  given  for  a  debt  due  from  said  Wilkinson  to  said 
firm  of  Cusack,  Lewis  &  Dobbs,  or  that  said  firm  had  any  right? 
claim,  or  title  to  it 
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He  farther  states  that  said  two  thousand  dollar  note  was  trans- 
ferred to  him  by  James  W.  Cusack,  in  liquidation  of  a  debt  due 
him  from  said  Cusack,  and  that  he  took  said  note  without  any  no- 
tice whatever  of  any  claim  or  title  of  said  firm  of  Cusack,  Lewis 
&  Dobbs,  to  it 

He  alleges  that  after  said  note  had  been  transferred  to  him,  said 
Wilkinson  insisted  on  being  credited  thereon  with  the  sum  of  one 
thousand  dollars,  the  amount  of  certain  claims  which  he  held 
against  said  James  W.  Cusack.  That  he  allowed  this  claim,  and 
that  Wilkinson  then  made  his  note  payable  to  him,  Turner,  for 
the  balance  due  on  said  note,  and  that  he  now  holds  this  last  note 
of  Wilkinson,  on  which  there  is  due  and  unpaid  about  seven  hun- 
dred and  forty-five  dollars. 

The  deposition  of  James  W.  Cusack,  taken  by  Turner,  proves 
distinctly  that  said  two  thousand  dollar  note  was  taken  by  him 
for  a  debt  due  to  him  from  Cusack  &  Dobbs;  that  he  received  it 
under  the  full  conviction  that  it  was  the  property  of  the  firm  of 
Cusack  &  Dobbs;  that  he  transferred  said  note  to  Turner,  in  pay- 
ment of  a  debt  due  from  him  to  Turner,  and  informed  Turner 
that  it  had  been  given  for  a  debt  due  from  Wilkinson  to  the  firm 
of  Cusack  <fc  Dobbs. 

It  is  a  familiar  principle  of  chancery  jurisprudence,  that  firm 
property  constitutes  a  trust  fund,  in  favor  of  each  member  of  the 
firm,  to  be  applied,  in  the  first  place,  to  the  extinguishment  of  the 
firm  liabilities.    2  Sto.  Eq.  500,  i  1263;  3  Paige,  607. 

It  is,  further,  a  well  settled  and  familiar  principle,  that  if  one 
member  of  a  firm  sells  and  conveys  his  interest  in  the  joint  pro- 
perty to  his  co-partners,  the  firm  is  dissolved.  From  that  time 
the  assets  of  the  firm  are  divested  of  the  character  of  a  trust  fund, 
and  become  the  separate  property  of  the  partners  to  whom  the 
outgoing  partner  assigns.  Cary  on  Part  3  Law  Lib.  83;  6  Yes. 
119;  11  Yes.  3, 6;  10  Yes.  347;  Story  on  Part  609  to  516. 

The  bill  shows  that  long  before  the  sale  made  by  Cusack  and 
Dobbs  to  Wilkinson,  out  of  which  the  note  held  by  Turner  ori- 
ginated, Lewis  had  transferred  his  entire  interest  in  the  property 
of  the  firm  to  his  co  partners.  The  goods  sold  to  Wilkinson,  as 
part  of  that  property,  if  my  proposition  of  law  be  correct,  became 
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thus  the  separate  property  of  Cusack  &  Dobbs,  whose  right  to 
dispose  of  it  and  its  proceeds  was  complete  and  unquestionable. 
But,  should  we  be  wrong  in  this  position,  and  should  the  chancel- 
lor be  of  opinion  that  the  notes  of  Wilkinson  were  held  by  Cusack 
and  Dobbs  in  trust,  then  we  insist  that  Turner,  being  a  purchaser, 
as  the  testimony  shows,  without  notice  from  the  trustees  in  pos- 
session, holds  the  note,  now  in  his  possession,  discharged  from  the 
trust  2  Sto.  Eq.  452;  1  Mad.  Gh.  454;  1  Peer Wms.  128, 272;  2 
ibid.  68a 

Upon  each  of  these  grounds  it  is  urged  that  the  bill  should  be 
dismissed  as  to  Turner. 

George  S.  Yerger  for  the  bank. 

There  is  no  evidence  in  the  cause  but  the  deposition  of  J.  W. 
Cusack. 

First  Possession  of  the  note  by  J.  W.  Cusack,  with  the  indorse- 
ment of  the  firm  of  Cusack  &  Dobbs,  is  evidence  that  the  latter 
parted  with  all  property  in  the  note.  Their  indorsement  is  suffi- 
cient, and  this  note  could  not  be  recovered  from  either  J.  W.  Cusack 
or  the  bank,  unless  it  was  proved  that,  notwithstanding  the  in- 
dorsement, the  property  of  the  note  was  in  them. 

A  party  in  possession  of  a  note,  indorsed,  is  prima  facie  the 
owner. 

Second.  Of  course,  the  answers  of  Dobbs  or  Lewis  are  no  evi- 
dence against  the  bank  or  against  J.  W.  Cusack.  Their  deposi- 
tions would  not  be  evidence,  as  they  would  be  proving,  by  their 
own  oaths,  the  note  belonged  to  them* 

The  Chancellor. 

The  complainants  are  the  joint  judgment  creditors  of  a  late 
partnership  concern,  consisting  of  Samuel  B.  Cusack,  Joseph  C. 
Lewis  and  Joseph  Dobbs.  It  appears  that,  shortly  after  the  form- 
ation of  the  partnership,  Lewis  retired  from  the  concern,  and  that 
the  business  was  subsequently  carried  on  by  Cusack  &  Dobbs, 
who  ultimately  sold  out  the  stock  of  goods  to  E.  C.  Wilkinson, 
taking  from  him,  in  payment  therefor,  his  several  promissory 
notes,  payable  at  different  periods  thereafter.    One  of  these  notes 
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waB  transferred  into  the  hands  of  the  Commercial  Bank  of  Man- 
chester, as  collateral  security  for  a  debt  owing  to  the  bank  by  said 
Dobbs  and  James  Cusack,  a  brother  of  the  other  partner,  Joseph 
Gusack.  Another  of  said  notes  was  passed  into  the  hands  of  die 
defendant,  Turner,  as  it  appears,  in  the  discharge  of  a  debt  owing 
to  him  from  Cusack  &  Dobbs. 

The  complainants  insist  that  these  notes  are  still  to  be  regarded 
as  partnership  effects  of  Cusack,  Lewis  &  Dobbs;  that  they  were 
transferred  without  the  consent  of  all  the  partners,  and  that  they,  as 
judgment  creditors  of  said  partners,  have  a  right  to  pursue  them  in- 
to the  hands  of  the  present  holders,  and  to  subject  them  to  the  satis- 
faction of  their  judgment;  and  especially,  as  they  allege,  that  two 
of  the  firm  (Cusack  and  Dobbs)  are  insolvent 

The  answers  of  the  bank  and  of  Turner  set  out  the  manner  in 
which  they  obtained  the  notes  in  question,  and  insist  upon  hold- 
ing them  discharged  of  any  claim  on  the  part  of  the  complainants. 
It  is  not  necessary,  from  the  view  which  I  have  taken  of  the  case, 
to  notice  the  facts  more  in  detail.  It  is  with  reluctance  that  I  find 
myself  compelled  to  decide  the  case,  in  part,  upon  a  question  not 
made  at  the  hearing;  and  I  should  have  directed  an  aigument  up- 
on it,  if  there  could  be  any  doubt  respecting  it.  That  question  is: 
Can  the  complainants  maintain  their  suit  as  mere  judgment  credi- 
tors, without  showing  the  return  of  an  execution  unsatisfied? 

The  partnership  effects,  which  they  seek  to  subject  to  their 
judgment  claim,  are  in  the  hands  of  third  persons,  claiming  them 
as  their  own,  and  consist  in  mere  choses  in  action,  not  liable  to 
seizure  and  sale  under  an  execution  at  law. 

Now,  I  understand  the  rule  to  be  this :  If  you  wish  to  reach 
legal  assets  of  your  debtor,  and  to  remove  obstacles  which  obstruct 
your  course  at  law,  it  is  sufficient  that  you  show  a  judgment,  cre- 
ating a  lien  upon  those  assets;  but  if  you  wish  to  reach  equitable 
assets,  or  other  things  not  subject  to  execution  at  law,  you  must 
show  that  you  have  exhausted  your  remedies  at  law,  by  a  return 
of  an  execution  unsatisfied,  as  the  foundation  of  your  right  to 
come  into  this  court.  In  such  case,  the  complainant's  right  to 
relief  in  this  court  depends  upon  his  having  run  his  execution  at 
law  without  being  able  to  satisfy  his  judgment.    It  is  not  a  mere 
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technical  objection,  but  goes  to  the  very  foundation  of  the  suit, 
and  is  not  waived  even  by  a  general  answer.  The  complainant 
must  show  an  execution  returned  unsatisfied,  and  no  state  of  facts 
will  excuse  such  a  return.  Brinkerhof  v.  Brown,  4  John.  Ch.  R. 
671,  687;  McElwain  v.  Willis  et  aL  9  Wendall  548;  Scriven  v. 
Bostwick,  2  McCord's  C.  R.  416;  Haddpn  v.  Spader,  20  John.  R. 
554;  Moore  v.  Young,  1  Dana's  R.  516. 

It  is  true  that  the  complainants  in  this  case  allege  that  two  of 
the  debtors,  Cusack  and  Dobbs,  are  insolvent;  but  there  is  no  alle- 
gation that  the  other  partner  (Lewis,)  is  insolvent;  and  if  there 
were,  it  would  not  be  sufficient  according  to  the  authorities  to 
which  I  have  referred.  Where  there  are  several  joint  debtors,  the 
creditor  must  exhaust  his  remedy  by  execution  against  all,  before 
he  can  come  into  this  court,  unless  one  should  stand  in  the  situa- 
tion of  a  surety  to  the  others.  Child  v.  Brace  et  al.  4  Paige  Ch. 
309.  I  think  then,  that  the  complainants'  bill  cannot  be  sustained, 
unless  there  is  something  in  the  fact,  that  they  claim  as  partner- 
ship creditors,  which  exempts  it  from  the  application  of  the  rule 
to  which  I  have  adverted. 

I  know  of  no  case  which  holds  that  the  creditors  of  a  partner- 
ship, having  a  purely  legal  claim,  can  come  into  equity  for  its  in- 
forcemeat  upon  any  other  terms  than  those  which  govern  what  is 
usually  called  a  creditor's  bill.  There  is  to  be  sure  a  dictum  of 
the  vice  chancellor  of  New  York,  in  Lawton  v.  Levy,  (2  Ed w.  Rep. 
201,)  in  favor  of  supporting  a  bill  by  the  simple  contract  creditors 
of  a  partnership  which  had  been  dissolved,  and  where  the  partners 
were  making  a  fraudulent  disposition  of  the  effects ;  but  this  dic- 
tum is  wholly  unsustained  either  by  principle  or  authority.  The 
case  of  Child  v.  Brace,  (4  Paige,  309,)  is  an  authority  directly  the 
other  way,  and  is  strikingly  analogous  to  the  one  before  me.  In 
that  case,  as  in  this,  the  complainant  had  obtained  his  judgment  at 
law  against  partners,  and  filed  his  bill  for  the  purpose  of  reaching 
choses  in  action;  no  execution  had  been  sued  out;  the  insolvency 
of  the  partnership  was  alleged,  but  there  was  no  proof  upon  that 
point;  and  the  .bill  was  dismissed  at  the  hearing,  upon  the  ground 
that  the  complainant  had  not  exhausted  his  remedy  at  law.  If  the 
complainants  may  maintain  this  bill,  it  must  be  because  they  have 
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some  equity  in  or  quasi  lieu  upon  the  effects  which  they  seek  to 
reach.  I  think  a  reference  to  the  authorities  will  show  that  no 
suph  pretentions  can  be  sustained.  In  the  case  ex  parte  Williams, 
11  Yes.  5,  Lord  Eldon  says,  that  after  a  dissolution  of  a  partner- 
ship, the  partnership  property  still  retains  its  character  for  the  pur- 
pose of  distribution,  not  as  the  rights  of  creditors,  but  as  the  rights 
of  the  partners  themselves  require.  And  he  adds,  that  it  is  through 
the  operation  of  administering  the  equities  as  between  the  part- 
ners themselves  that  the  creditors  have  that  opportunity.  As  a 
general  rule  the  creditors  of  a  partnership  cannot  enforce  a  claim 
purely  legal  in  its  nature  against  the  partnership  property,  except 
by  an  action  at  law.  One  exception  to  this  rule  i3  where  the 
partnership  is  dissolved  by  the  death  of  one  of  the  partners;  there 
the  remedy  of  the  joint  creditors  at  law  is  against  the  survivors 
alone,  but  in  equity  they  may  proceed  jointly  against  the  survivois 
and  the  representatives  of  the  deceased  partner.  The  right  of 
creditors  to  have  the  partnership  property  applied  in  satisfaction 
of  their  claims,  depends  upon  the  right  of  each  partner  so  to  apply 
it  in  exoneration  of  his  private  estate.  In  ex  parte  Kendall,  17 
Yes.  526,  Lord  Eldon  said,  in  all  these  cases  of  distribution  of 
joint  effects,  it  is  by  force  of  the  equity  among  the  partners  them- 
selves that  the  creditors  are  paid,  not  by  force  of  their  own  claim 
upon  the  assets,  for  they  have  none.  So  in  the  case  ex  parte 
Ruffin,  6,Ves.  119, 126,  the  Lord  Chancellor  said,  "It  is  the  case 
of  two  partners,  who  owed  joint  debts  and  had  joint  effects.  Un- 
der these  circumstances  their  creditors,  who  had  demands  upon 
them  in  respect  to  those  debts,  had  clearly  no  lien  whatsoever 
upon  the  partnership  effects.  They  had  the  power  of  sueing  and  by 
process  of  creating  a  demand  that  would  directly  attach  upon  the 
partnership  effects;  but  they  had  no  lien  upon  or  interest  in  them 
in  point  of  law  or  equity." 

But  even  if  the  complainants  were  rightly  before  the  court  in 
this  particular,  I  can  perceive  no  ground  for  sustaining  their  hill 
as  against  the  defendants,  Turner  and  the  Manchester  Bank.  The 
complainants  claim  as  the  creditors  of  Cusack,  Lewis  &  Dobbs; 
they  are  not  the  creditors  of  the  firm  of  Cusack  &  Dobbs,  to 
whom  the  notes  in  question  were  made  payable,  and  from  one  of 
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whom  the  present  holders  obtained  them.  After  Lewis  sold  out 
his  interest  in  the  goods  to  his  partners,  Cusack  &  Dobbs,  they 
constituted  from  that  time  a  new  and  separate  firm,  and  were  the 
debtors  of  the  complainants,  only  on  account  of  their  former  con- 
nection with  the  firm  of  Cusack,  Lewis  &  Dobbs;  and  even  sup- 
posing the  complainants  to  have  had  a  quasi  lien  upon  the  stock 
of  goods  when  they  passed  into  the  hands  of  Cusack  &  Dobbs, 
that  lien  doubtless  ceased  when  the  goods  were  converted  into 
negotiable  notes.  But  I  apprehend  no  such  lien  attached  or  fol- 
lowed the  goods  into  the  hands  of  Cusack  &  Dobbs.  After  Lewis 
retired  from  the  firm  by  selling  out  to  his  co-partners,  the  partner- 
ship property  thus  transferred  became  from  that  time  the  separate 
property  of  the  firm  of  Cusack  &  Dobbs,  discharged  from  all 
claim  on  the  part  of  the  creditors  of  Cusack,  Lewis  &  Dobbs. 

In  the  case  ex  parte  Ruffin,  6  Yes.  119,  where  a  partnership 
was  dissolved  by  one  selling  out  to  the  other,  and  the  continuing 
partners  afterwards  became  bankrupt,  the  joint  creditors  petitioned 
to  have  their  claims  paid  out  of  the  effects  in  his  hands  which  had 
belonged  to  him  and  his  former  partner;  but  the  court  decided  that 
the  joint  creditors  had  no  equity  attaching  upon  the  partnership 
effects  remaining  in  specie  in  his  hands.  The  same  question  again 
arose  in  ex  parte  Williams,  11  Yes.  3.  In  which  it  was  held  that 
the  right  to  apply  partnership  property  to  the  payment  of  joint 
debts,  only  existed  as  between  the  partners  themselves,  and  that  it 
was  competent  for  the  partners  to  say  that  this  equity  should  no 
longer  exist,  that  a  sale  of  the  stock  in  trade,  by  one  partner  to 
another,  put  an  end  to  that  equity;  and  that  the  joint  property, 
thereafter,  became  the  separate  property  of  the  purchasing  part- 
ner, and  was  not  liable  in  his  hands  to  the  claims  of  the  joint  cre- 
ditors. The  court  said,  "if  creditors  do  not  like  the  arrangement 
they  may  go  to  each  of  the  partners  and  desire  payment/'  It  was 
admitted  that  a  mere  dissolution  would  not  be  considered  as  pro- 
ducing that  effect,  for  there  the  partner  holding  possession  would 
hold  it  in  trust  for  the  payment  of  the  joint  debts.  I  think  that 
these  decisions  are  sustained  by  the  strongest  considerations  of 
policy,  and  sanctioned  by  the  general  rules  of  law  in  relation  to 
private  property.  It  would  open  a  wide  door  for  imposition,  if 
property  which  a  man  holds  as  his  own,  and  upon  the  faith  of 


312  SUPERIOR  COURT 

Sanh  Annfidd  ♦.  hue  Armfield  d  al 

made  no  other  settlement  upon  her,  and  that  he  has  no  other  pro- 
perty sufficient  to  pay  her  the  said  sum  of  $2000. 

The  bill  alleges  that,  in  1839,  the  said  Isaac  became  security 
for  John  Gustavus,  upon  two  forthcoming  bonds,  one  in  favor  of 
B.  W.  Rice,  and  the  other  in  favor  of  Pearson  &  Taylor,  which 
bonds  were  forfeited  at  the  November  term,  1839,  of  the  Copiah 
circuit  court;  that  executions  issued  upon  said  bonds,  and  were 
levied  upon  the  two  negro  girls,  and  that  they  will  be  sold  unless 
enjoined,  <fcc. 

The  bill  concludes  with  the  usual  prayer  for  injunction,  sub- 
poena, due.  and  that  said  negroes  may  be  decreed  to  be  the  separate 
property  of  complainant,  to  be  taken  by  her  at  their  reasonable 
value,  in  part  payment  of  said  sum  of  two  thousand  dollars;  and, 
for  the  residue  of  said  sum,  prays  a  decree  against  said  Isaac,  <fcc. 

On  this  bill  an  injunction  was  granted  by  the  circuit  judge,  and 
a  motion  was  made  before  the  chancellor  to  dissolve  the  injunction 
for  want  of  equity  on  the  face  of  the  bill. 

John  B.  Coleman  for  the  motion. 

Defendants,  Pearson  &  Taylor,  on  whose  behalf  the  motion  to 
dissolve  is  made,  are  judgment  creditors  of  Isaac  Armfield,  the 
husband  of  complainant,  he  having  become  security  for  one  John 
Gustavus,  upon  a  forthcoming  bond  in  their  favor,  which  was  re- 
turned forfeited  to  the  November  term,  1839,  of  the  Copiah  circuit 
court.  An  execution  issued  upon  said  forfeited  bond,  and  was 
levied  upon  two  negro  women,  as  the  property  of  Isaac  Armfield. 
These  negroes  are  claimed  by  Mrs.  Armfield  to  be  her  separate 
property,  and  she  rests  her  title  to  them  upon  a  marriage  contract, 
by  which,  in  consideration  of  their  approaching  marriage,  Arm- 
field  settled  upon  her  two  thousand  dollars  in  cash  or  good  pro- 
perty; and  alleges  that,  Armfield  having,  in  1834,  purchased  the 
two  negroes  in  question,  and  not  having  paid  her  the  two  thou- 
sand dollars,  she  elected  to  take  them  in  part  satisfaction  of  her 
claim  under  the  marriage  contract,  to  which  Armfield  assented. 
She  admits  that  she  took  no  steps  to  give  any  kind  of  publicity  to 
this  private  arrangement,  by  which  the  property  in  the  negroes 
was  thus  attempted  to  be  transferred  from  her  husband  to  herself. 

It  is  submitted,  that,  upon  complainant's  own  showing,  the 
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course  she  pursued  was  clearly  insufficient  to  divest  the  title  of 
her  husband  to  the  negroes,  and  to  vest  it  in  her;  and  that  some- 
thing more  than  a  mere  private  understanding,  by  which  she 
elected  to  take  them,  and  he  assented  to  that  election,  was  neces- 
sary to  work  a  change  of  title. 

Although,  where  a  marriage  contract  is  executory,  the  wife  is 
held  in  equity  to  be  a  creditor  of  the  husband  pro  tanto,  yet, 
whenever  he  undertakes,  after  marriage,  to  execute  the  contract, 
by  making  a  settlement  upon  the  wife,  he  must  clearly  indicate 
the  precise  property  which  he  intends  she  shall  take,  and  either 
settle  it  upon  a  trustee  for  her  use,  (which  is  as  well  the  safest  as 
the  fairest  course,)  or  distinctly  separate  it  from  the  mass  of  his 
own  property,  and  hold  it  himself  as  trustee  for  her  benefit.  This 
position  is  ftdly  sustained  in  Wallingsford  v.  Allen,  10  Pet.  583. 
The  court  there  say  that  the  husband  may,  during  coverture,  make 
a  settlement  upon  the  wife  without  the  intervention  of  a  trustee; 
but  if  he  does,  that  he  must  distinctly  separate  the  property  settled 
upon  her  from  the  mass  of  his  own. 

In  Clancy  on  Husband  and  Wife,  260,  the  doctrine  is  distinctly 
laid  down,  that  the  act  by  which  the  husband  divests  himself  of 
his  property  must  be  clear  and  unequivocal — such  as  the  transfer 
of  annuities  into  his  wife's  name. 

Again:  on  the  same  page,  the  author  says,  a  gift  from  the  hus- 
band to  the  wife  by  parol,  without  the  intervention  of  a  third  per- 
son, will  be  received  in  a  court  of  equity  with  great  suspicion; 
and  the  court  will  expect  satisfactory  evidence  of  an  act  constitut- 
ing a  transfer  of  the  property,  and  sufficient  transmutation  of  pos- 
session. A  mere  delivery  to  the  wife  (says  the  author)  would  not 
be  a  sufficient  change  of  the  possession  to  satisfy  the  court  of  the 
intention  of  the  husband  to  divest  himself  of  the  property,  because 
the  possession  of  the  wife  is  the  possession  of  the  husband. 

In  the  present  case,  the  act  by  which  Armfield  divested  himself 
of  his  property  in  the  negroes,  (if,  indeed,  he  can  be  said  to  have 
made  any  attempt  to  divest  himself,)  was  neither  clear  nor  une- 
quivocal; and  the  court  has  certainly  been  furnished  with  no  sat- 
isfactory evidence  of  any  act  of  his  constituting  a  transfer  of  the 
property,  and  sufficient  (or  indeed  any)  transmutation  of  posses- 
sion. He  did  not  even  go  through  the  formality  of  delivering  the 
Vol.  L— 27 
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negroes  to  complainant,  though  this,  according  to  the  doctrine  in 
Clancy,  would  have  been  insufficient,  except  in  so  far  as  it  might 
have  shown  some  disposition  on  his  part  to  do  something  in  the 
matter,  of  a  more  positive  character  than  merely  giving  a  passing 
assent  to  his  wife's  expression  of  her  election. 

The  whole  proceeding,  then,  as  presented  upon  complainant's 
own  showing,  by  which  this  change  of  title  has  been  attempted 
to  be  brought  about,  resolves  itself  into  a  simple  annunciation 
made  by  complainant  to  her  husband  in  private,  that  she  would 
take  the  two  negroes  in  part  satisfaction  of  her  claim,  and  his 
equally  private  assent  thereto;  and  whether  that  assent  was  given 
by  a  positive  answer,  a  nod,  or  sub  silentio,  the  court  is  not  in- 
formed. 

The  facts,  and  the  law  as  it  is  supposed  to  apply  to  these  facts, 
which  have  been  thus  presented  to  the  court,  are  conceived  to  be 
sufficient  to  sustain  the  motion  to  dissolve.  There  is,  however, 
another  aspect  in  which  the  case  maybe  viewed,  that  is  considered 
to  be  equally,  if  not  more  conclusive  against  the  claim  of  com- 
plainant. 

The  doctrine  is  now  well  settled,  that  the  possession  of  chattels 
continuing  in  the  vendor  after  an  absolute  sale,  raises  a  strong  pre- 
sumption of  fraud,  and  in  the  absence  of  a  satisfactory  explanation, 
becomes  conclusive.  5  Johns.  258 ;  2  Wend.  446 ;  17  Wend.  53; 
8  Johns.  446 ;  15  Wend.  628 ;  5  Rand.  211. 

The  object  of  the  law  in  requiring  a  change  of  possession  to 
accompany  an  absolute  sale  of  personal  property,  is  to  give  to  the 
world  the  same  notice  of  the  change  of  ownership,  which  upon  a 
sale  of  land  is  effected  by  putting  the  conveyance  upon  record ;  so 
that  persons  subsequently  dealing  with  the  vendor,  may  be  put 
upon  their  guard,  and  protected  from  any  attempt  on  his  part, 
either  to  sell  the  property  to  which  he  no  longer  has  a  title,  or  to 
obtain  a  fictitious  credit  upon  the  strength  of  his  supposed  owner- 
ship of  it. 

The  reason  of  this  rule  of  law  is  deemed  to  have  a  peculiarly 
apposite  application  to  the  present  case. 

Armfield  purchased  the  negroes  in  1834.  From  that  time 
until  the  levy  of  Pearson  and  Taylor's  execution,  he  had  remained 
in  undisturbed  possession  of  them.    Nothing  during  the  whole 
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space  of  time  that  elapsed  between  the  purchase  and  the  levy,  a 
period  of  more  than  eight  years,  was  ever  said  or  done,  either  by 
the  complainant  or  Armfield,  to  furnish  the  slightest  indication  that 
any  one  but  Armfield  himself  had  any  interest  in  or  claim  to  these 
negroes. 

Admitting,  that  in  consequence  of  their  relation  as  husband  and 
wife,  a  change  of  possession  was  not  necessary,  and  that  it  was 
competent  for  Armfield  to  settle  these  negroes  upon  complainant 
without  the  intervention  of  a  trustee,  as  held  by  the  court  in  10  Pet., 
the  very  fact  that  no  change  of  possession  was  to  follow  the  change 
of  title  rendered  it  more  than  ordinarily  imperative  upon  the  par- 
ties, either  to  have  put  some  evidence  of  the  transfer  of  title  upon 
record,  and  thus  connected  it  with  the  original  marriage  settlement, 
or  by  calling  around  them  their  neighbors  and  fhends  as  witnesses 
to  the  execution  by  Armfield  of  his  contract,  and  its  acceptance 
by  his  wife,  to  have  given  some  show  of  publicity  to  the  trans- 
action. 

Nothing  of  this  kind  was  done  or  attempted.  An  impenetrable 
veil  was  thrown  over  the  whole  proceeding,  and  would  doubtless 
have  shrouded  it  until  the  present  moment,  had  it  not  been  raised 
or  rent  by  the  levy  of  defendants'  executions. 

Neither  a  creditor  or  an  interested  purchaser,  by  the  most  rigid 
examination  he  could  have  made,  unless  Armfield  or  his  wife  had 
thought  proper  to  make  the  disclosure,  would  ever  have  been  able 
to  discover  the  slightest  evidence,  leading  even  to  a  suspicion,  that 
complainant  had  any  title  to  the  property  either  legal  or  equitable. 
The  marriage  contract  would  certainly  have  furnished  none.  That 
instrument  was  executed  in  1825 ;  and  in  1834,  nine  years  after- 
wards, by  a  private  understanding  with  her  husband,  without  a 
single  individual  being  called  upon  to  witness  it,  she  makes  her 
election  to  take  the  two  negroes  in  part  satisfaction  of  her  claim 
under  the  contract ;  he  assents  to  it,  and  the  whole  business  is 
settled,  without  their  ever  saying  a  word  about  the  price  at  which 
the  negroes  are  to  be  estimated. 

This  may  have  been  a  perfectly  fair  and  bona  fide  transaction; 
but  if  it  were,  it  was  about  as  well  calculated  to  deceive  purchasers 
and  creditors,  as  the  most  fraudulent  scheme  that  could  have  been 
devised.    That  it  did  deceive  creditors  is  evidenced  by  the  record 
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which  the  complainant  has  introduced.  The  property  of  Gusta- 
vus  had  been  taken  in  execution.  That  property  was  released 
upon  Armfield's  becoming  his  security  upon  a  delivery  bond.  Mrs. 
Armfield  in  her  bill  alleges  in  substance  that  the  two  negroes 
which  she  claims,  constitute  about  the  sum  total  of  Armfield's  pro- 
perty. Is  not  the  inference  then  irresistible  that  Armfield  was 
taken  as  security  for  Gustavus  upon  the  faith  alone  of  his  supposed 
ownership  of  these  very  negroes  ? 

Upon  these  views,  the  motion  is  respectfully  submitted  to  the 
court. 

B.  Harris  contra  filed  no  brief. 

The  Chancellor. 

Courts  of  Equity  go  very  far  to  sustain  marriage  settlements, 
where  they  are  just  and  free  from  the  imputation  of  fraud.  Mar- 
riage is  a  valuable  consideration  in  law,  and  the  wife  stands  in  the 
light  of  a  bona  fide  purchaser,  and  is  entitled  to  the  same  protec- 
tion. Here  the  husband  agreed  to  settle  on  the  wife  two  thousand 
dollars,  out  of  his  estate,  or  to  allow  her  to  select  property  of  that 
value  which  was  thereafter  to  be  held  for  her  separate  and  ex- 
clusive use.  Suppose  that  no  election  had  been  made  by  the  wife 
of  property  in  lieu  of  the  $2,000.  Do  not  the  articles  of  settle- 
ment give  her  an  equitable  lien,  upon  the  property  of  the  husband 
to  that  extent,  and  would  not  a  court  of  chancery  enforce  this 
equity  against  a  subsequent  judgment  creditor  of  the  husband? 
Mr.  Atherly  in  his  admirable  treatise  on  the  law  of  marriage  set- 
tlements, page  130,  says  the  claim  of  creditors  is  never  an  objec- 
tion to  the  execution  of  marriage  articles,  unless  they  were  credi- 
tors by  judgment,  or  other  matter  of  record,  before  the  articles 
were  entered  into. 

Here  the  complainant  relies  upon  an  ante  nuptial  agreement, 
regularly  proven  and  recorded  as  required  by  law,  and  it  is  appar- 
ent that  the  liability  of  the  husband  upon  which  his  creditors  ob- 
tained judgment,  arose  long  subsequent  to  the  marriage.  I  think 
no  casp  can  be  found,  sustaining  the  claim  of  a  subsequent  credi- 
tor against  a  settlement  made  before  marriage.  But  here  the  com- 
plainant alleges  that  she  elected  to  take  the  particular  property 
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upon  which  the  creditors  have  levied  their  execution,  in  part  satis- 
faction of  her  claim  under  the  articles  of  settlement,  and  that  that 
election  was  made  prior  to  the  recovery  of  the  judgment  She 
was  at  liberty  by  the  terms  of  the  articles  to  make  such  election, 
and  having  done  so,  her  right  to  the  slaves  so  elected,  attached,  and 
became  perfect  and  complete;  they  were  from  thenceforth  her 
separate  and  exclusive  property,  freed  from  all  claim  on  the  part  of 
the  husband,  or  those  who  might  thereafter  become  his  creditors. 
From  this  view  of  the  case  I  am  of  opinion  the  motion  to  dissolve 
the  injunction  must  be  overruled. 

2T 
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A  bill  of  review  can  only  be  filed  upon  error  in  the  decree  or  newly  discovered  evi- 
dence after  the  rendition  of  the  decree. 

Where  a  plaintiff  neglected  to  enforce  his  judgment  for  a  period  of  four  yean,  it  was 
held  to  be  fraudulent  aa  against  bona  fide  purchasers  of  the  judgment  debtor. 

The  original  bill  filed  20th  August,  1838,  states,  that  in  Janu- 
ary, 1837,  one  Crockett,  with  a  fraudulent  design,  sold  Ewing  a 
tract  of  land,  and  gave  him  a  deed  in  fee  simple  with  a  general 
warranty.  Ewing  executed  his  two  promissory  notes,  with  the 
complainant  as  surety  for  the  purchase  money.  One  of  the  notes 
for  $1040  fell  due  12th  January,  1838,  and  at  the  April  term, 
1838,  of  Leake  circuit  court,  L.  C.  Adams,  assignee,  &c.  recovered 
judgment  on  that  note  for  $1063  30;  upon  which  judgment  exe- 
cution issued,  &c.  Crockett  is  wholly  insolvent,  and  conveyed 
to  Ewing  no  title  to  the  property  nor  any  interest  therein,  or  if  any 
interest,  it  is  such  as  will  be  destroyed  by  causes  existing  at  the 
time  of  sale.  The  title  to  the  land  is  in  Pearl,  who  never  sold  to 
Crockett,  and  to  whom  Crockett  never  paid  any  thing,  and  Crock- 
ett's pretended  claim  is  invalid.  There  were  also  at  the  time  of  the 
sale^to  Ewing  judgments  in  Leake  circuit  court  against  Crockett, 
which  were  a  lien  on  the  land,  which  judgments  have  not  been 
paid,  and  executions  upon  which  have  been  levied  upon  the  land, 
and  under  which  the  land  was  advertised  for  sale. 

The  answer  of  Adams,  filed  29th  January,  1839,  admits  the 
sale  of  land  by  Crockett  to  Ewing,  the  execution  of  the  note,  the 
rendition  of  the  judgment,  and  the  deed  to  Ewing,  as  charged  in 
the  bill;  but  requires  proof  that  the  note  sued  on  was  for  the  land 
named  in  the  deed  and  bill.  It  denies  all  fraud;  states  that  the 
note  sued  on  was  for  land  sold  by  Crockett  to  Ewing;  that  Crock- 
ett had  a  good  title  to  it.    That  the  land  was  entered  by  Sylvester 
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Pearl;  that  Pearl  transferred  the  receiver's  certificate  to  McDaniel; 
that  McDaniel  transferred  to  Crockett,  who  sold  lo  Ewing.  De- 
nies knowledge  of  any  judgments  against  Crockett  which  would 
destroy  the  validity  of  the  sale  to  Ewing,  and  alleges  ignorance  of 
Crockett's  pecuniary  affairs. 

Upon  this  state  of  the  case  the  chancellor  dismissed  the  bill  on 
final  hearing.  A  bill  of  review  was  filed  in  January,  1841,  which 
after  stating  the  filing  of  the  original  bills  and  answers,  states  that 
in  the  spring  of  1839  he  applied  to  the  clerk  of  Leake  circuit 
court  for  a  copy  of  the  record  in  the  suit  of  Hill  v.  Crockett;  that 
the  clerk  made  out  what  he  alleged  to  be  a  copy  of  the  record;  that 
complainant  handed  it  to  his  solicitor,  who  informed  him  that  it 
was  too  defective  to  be  used;  that  he  applied  to  the  clerk  for  a 
complete  transcript,  which  he  believes  he  obtained;  that  his  coun- 
sel again  informed  him  that  the  record  was  defective;  that  com- 
plainant, who  can  neither  read  or  write,  again  called  for  a  better 
record,  and  was  informed  that  most  of  the  papers  were  lost.  That 
under  the  judgment  aforesaid  the  land  was  sold  as  the  property  of 
Crockett  That  he  had  repeatedly  applied  for  a  copy  of  this  re- 
cord, but  could  not  get  it  in  time  for  the  final  hearing  of  this  cause; 
and  that  he  used  every  exertion  to  get  it;  that  he  now  has  it,  and 
that  it  shows  an  entire  failure  of  consideration  of  the  notes  sued 
on.    The  bill  of  review  is  taken  for  confessed. 

Wm.  Yergeb  for  complainant. 

The  bill  of  review  being  taken  pro  confesso,  no  question  can 
arise  as  to  the  propriety  of  filing  it  If  it  could,  however,  the 
matters  in  the  bill  are  sufficient  It  appears  that  the  party  made 
several  efforts  to  get  the  record,  which  was  defectively  made  out, 
and  that  finally  the  clerk  informed  him  the  papers  were  lost,  and 
he  could  not  make  it  out;  he  was  therefore  unable  to  have  it  on 
the  former  trial,  since  which  time  the  papers  have  been  found  and 
the  record  made  out    Story's  Eq.  Plead.  326. 

As  to  the  sufficiency  of  the  proof  to  injoin  the  judgment  per- 
petually, there  is  no  question.  The  land  has  been  sold  by  virtue 
of  a  judgment  against  Crockett,  rendered  before  the  sale  to  Ewing, 
and  the  law  is  settled,  that  where  a  note  is  given  for  land  convey- 
ed by  deed  with  warranty,  it  is  a  good  defence  to  it,  if  the  land 
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have  been  sold  under  a  judgment  against  the  grantor,  rendered  be- 
fore the  conveyance;  because,  by  such  sale  there  has  been  a  total 
failure  of  consideration,  although  the  defendant  was  not  evicted, 
for  he  is  liable  to  be  evicted,  and  is  liable  for  mesne  profits.  11 
John.  R.  60. 

Hughes  for  defendant  Adams. 

To  the  bill  of  review  there  is  no  answer,  because  there  is  noth- 
ing in  it  to  be  answered,  and  the  same  is  taken  for  confessed.  It 
is  the  well  settled  practice  that  a  bill  of  review  can  only  be  filed 
on  one  of  two  grounds :  first,  upon  error  in  the  decree ;  or,  sec- 
ondly, upon  newly  discovered  matter  after  the  rendition  of  the 
decree.    See  Maddock's  Chancery,  535  to  540. 

This  bill  is  filed  upon  newly  discovered  matter,  which  is — since 
the  rendition  of  the  decree  the  complainants  have  ascertained  a 
transcript  from  the  circuit  court  of  Leake  can  now  be  obtained, 
which  could  not  be  done  before  the  decree. 

What  is  the  object  of  this  transcript?  It  is  to  prove  that  a  sale 
under  execution  took  place  of  the  property  which  is  the  consider- 
ation of  the  judgment  enjoined.  Was  it  necessary  to  prove  this 
by  the  transcript?  The  complainants  have  shown  that  there  was 
a  judgment  and  an  execution  in  existence  showing  the  levy  at 
the  time  of  the  decree,  but  a  complete  transcript  of  the  record 
and  proceedings  could  not  be  had.  But  could  not  the  complain- 
ant have  shown  the  judgment  and  execution  thereon,  on  which  a 
levy  was  made,  and  prove  the  loss  of  the  other  papers;  or  with- 
out proof  of  the  loss,  prove  by  the  sheriff  a  sale  under  execution 
on  the  judgment,  and  produce  the  sheriff's  deed,  or  copy  of  it, 
from  the  records  in  Leake.  This  could  have  all  been  done  at  the 
first  hearing,  as  the  land  was  not  sold,  and  of  course  the  com- 
plainants would  have  nothing  to  complain  of.  If  the  sheriff  made 
no  tf eed,  the  execution  could  be  no  evidence  of  a  sale,  and  if  the 
deed  was  made  and  not  put  upon  record  within  three  months 
from  the  making  the  same,  it  would  be  void  as  to  creditors  and 
purchasers.  We  must  presume,  however,  that  no  deed  was  made, 
because  none  is  averred.  And  the  transcript  now  produced,  and 
which  is  made  the  foundation  of  a  review,  shows  a  sale  under 
execution,  it  is  true,  but  subject  to  two  observations. 
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1.  The  return  on  the  execution  does  not  state  who  was  the 
purchaser. 

2.  The  said  transcript,  taken  in  connection  with  the  dates  men- 
tioned in  the  original  bill,  shews  that  no  sale  under  execution 
could  be  made  at  the  time  that  a  sale  is  said  to  have  been  made, 
which  would  divest  the  title  of  Ewing  to  the  land  sold,  because 
the  sale  and  deed  were  made  to  him  in  January,  1837;  at  that 
time  the  lien  of  the  judgment  was  subsisting,  and  Ewing  pur- 
chased subject  to  that  lien,  and  he  had  a  title  against  the  whole 
world  except  the  judgment  creditor.  The  judgment  creditor 
chose  not  to  enforce  his  lien  within  a  year  and  a  day,  and  his 
right  to  execution  was  at  an  end,  and  the  lien  was  dormant  and 
could*not  be  enforced,  and  the  purchase  by  Ewing  was  good.  See 
Michie  t/.  Planters'  Bank,  4  Howard,  140. 

Set  re  facias  afterwards  issued,  and  at  the  April  Term,  1838,  by 
the  judgment  of  the  court,  the  plaintiff  had  execution.  This, 
however,  guve  no  right  to  have  execution  of  property  aliened 
before  award  of  execution. 

But  it  no  where  appears  in  the  original  bill,  in  the  bill  of  review, 
in  the  answer  or  in  the  proof,  that  complainants  are  in  a  situation 
to  claim  the  benefit  of  the  relief  asked  by  them.  They  are  sure- 
ties for  Ewing,  against  whom,  with  them,  there  is  a  judgment;  and, 
for  any  thing  we  know,  Ewing  is  satisfied  with  the  title  of  Crock- 
ett, and  if  he  is,  the  complainants  have  no  right  to  be  raising  a 
dust  about  it  They  do  not  come  into  this  court  to  ask  the  court 
to  give  them  the  benefit  of  the  equitable  lien  which  Crockett  has 
for  the  payment  of  the  purchase  money.  And  they  do  not  allege 
that  the  money  can  not  be  made  from  the  property  of  Ewing,  or 
that  he  is  insolvent,  or  will  not  pay  the  money.  The  case  is  pre- 
sented in  none  of  these  aspects,  and  upon  what  ground  the  relief 
is  prayed  which  is  asked  for,  counsel  do  not  know. 

But  suppose  the  complainants  are  the  persons  who  have  a  right 
to  come  into  this  court  and  ask  the  relief  they  pray,  are  they  enti- 
tled to  any?  It  is  submitted  that  they  are  not.  There  was  no 
failure  of  consideration,  if  a  failure  at  all,  until  after  the  filing  of 
the  bill.  The  land  had  not  been  sold  until  after  the  bill  had  been 
filed.  This  appears  from  the  bill,  and  the  exhibit  filed  with  the 
bill  of  review.    The  complainants,  therefore,  had  no  failure  of 
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consideration  to  complain  of,  which  could  not  occur  until  by 
law  the  legal  right  to  the  note  sued  on  had  been  vested  in  the 
defendant  Adams.  After  the  title  at  law  in  him  had  been  com- 
plete, by  reason  of  the  insolvency  of  Crockett,  a  recovery  on  his 
covenant  could  not  be  made  effectual  which  would  vest  in  E  wing 
an  equity  against  Crockett  but  not  against  defendant  Adams. 
Adams  has  the  legal  title,  and  no  equity  existing  at  the  time  he 
acquired  that  legal  title  attaches  to  divest  it.  And  if  the  court 
were  to  review  and  revise  the  decree  formerly  pronounced,  the 
same  decree  would  again  be  rendered. 

The  Chancellor. 

The  bill  of  review  must  be  dismissed — 

1.  Because  the  matter  of  the  bill  is  not  newly  discovered  mat- 
ter, but  matter  of  which  the  complainant  shows  he  was  fully  ad- 
vised pending  the  original  bill,  but  which  he  says  he  could  not 
procure.  He  should  have  applied  for  a  continuance  or  a  re-hear- 
ing.   2  Yerger,  140;  6  John.  Ch.  Rep.  255. 

2.  The  matter  alleged  is  not  sufficent  to  sustain  the  bill,  when 
taken  in  connection  with  other  matters  shown  in  the  case,  to  wit: 
that  Ewing  must  have  sold  the  land — he  could  not,  therefore, 
resist  the  payment  of  the  purchase  money,  or  call  for  a  rescission, 
because  the  parties  could  not  be  placed  in  statu  quo;  and  this 
objection  must  prevail  equally  against  the  surety.  Collier  v. 
Thompson,  4  Monroe,  85. 

3.  I  am  strongly  inclined  to  the  opinion  that  the  delay  of  the 
plaintiff  in  enforcing  his  judgment  for  nearly  four  years,  is  to  be 
regarded  as  fraudulent  as  to  bona  fide  purchasers  from  the  judg- 
ment debtor.  Here  the  judgment  was  obtained  in  1836.  No  exe- 
cution issued  for  more  than  a  year,  and  a  set.  fa.  to  revive  was  not 
sued  out  until  March,  1838,  when  the  judgment  was  revived,  but 
no  fi.  fa.  was  taken  on  this  revivor  of  the  judgment  until  Novem- 
ber, 1839,  and  the  execution  was  levied  in  January,  1840. 

Let  the  bill  of  review  be  dismissed. 


OP  CHANCERY.  323 


Henry  Harper  v.  Lewis  Reno  et  ah 

A  purchaser  in  possession  is  not  permitted,  except  under  peculiar  circumstances,  to 
buy  in  an  out-standing  incumbrance  or  title,  and  oppose  it  to  the  title  of  his  vendor 
under  whom  he  entered.  A  court  of  equity  will  reimburse  a  purchaser  in  money 
adranced  in  the  extinguishment  of  incumbrances  by  way  of  perfecting  his  title;  but 
will  not  permit  him  to  array  such  incumbrance  in  hostility  to  the  title  of  his 
Tendon 

No  principle  is  better  founded  in  equity  than  that  a  purchaser  who  buys  up  or  dis- 
charges an  incumbrance  can  only  claim  against  his  vendor  the  amount  actually 
paid,  because  that  would  be  the  measure  of  damages  in  an  action  upon  the  covenants 
in  his  deed. 

A  deed  unduly  registered  for  the  want  of  a  valid  acknowledgement,  is  not  notice;  but 
such  a  deed  creates  an  equity,  which  will  be  inforced,  unless  notice  of  that  equity 
is  fairy  and  positively  denied. 

A  purchaser  who  rests  his  defence  in  equity  upon  the  fact  of  being  a  bona  fide  pur- 
chaser without  notice,  must  deny  notice  fully,  positively  and  precisely,  although  no- 
tice be  not  charged  on  the  other  side,  and  must  also  deny  all  knowledge  of  the  facts 
charged  from  which  notice  may  be  inferred. 

When  a  subsequent  purchaser  stated  that  he  "had  no  actual  knowledge,"  nor  any  "de- 
tailed information,"  relative  to  a  prior  lien,  this  denial  of  notice  was  held  insufficient. 

It  is  not  necessary  that  a  subsequent  purchaser  should  have  actual  knowledge  or  de- 
tailed information  in  order  to  charge  him  with  notice.  If  he  has  such  information 
as  gave  notice  of  the  substance  of  the  transaction,  or  as  would  have  led  him  to  ac- 
tual knowledge  or  detailed  information  on  the  subject,  it  was  quite  sufficient 

Whatever  is  sufficient  to  put  a  party  upon  inquiry  amounts  to  notice. 

If  a  purchaser,  without  notice  at  the  time  of  purchase,  receive  notice  before  he  makers 
payment  of  the  purchase  money,  the  land  in  his  hands  becomes  bound  from  that 
time  by  the  prior  equitable  lien,  to  the  extent  at  Jeast  of  the  purchase  money  that 
then/amains  unpaid. 

This  bill  charges  that  about  vthe  13th  of  August,  1835,  one 
Lewis  Reno  sold  lot  No.  8  in  the  city  of  Jackson,  to  E.  B.  and  S. 
F.  Noble;  that  to  secure  the  payment  of  part  of  the  purchase 
money,  Reno  took  two  bills  single  on  the  purchasers,  dated  Jack- 
son, June  24, 1835,  the  one  for  three  thousand  five  hundred  dol- 
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lars,  payable  on  or  before  the  first  day  of  January,  1837,  the  other 
for  three  thousand  six  hundred  and  forty  dollars,  payable  on  or 
before  the  first  day  of  July,  1837,  and  at  the  same  time  further  to 
secure  the  payment  of  the  bills  single,  said  Reno  took  a  deed  of 
trust  on  the  same  lot  sold  by  him  to  the  Nobles,  which  deed  was 
made  by  said  Nobles  to  one  Thomas  Rainey  as  trustee  to  secure 
the  payment  of  said  bills  single.    This  deed  was  duly  registered 
on  the  tenth  day  of  November,  A.  D.  1835.    After  the  registration 
of  the  deed,  and  during  the  month  of  November,  1835,  Reno,  for  a 
valuable  consideration,  sold  and  delivered  said  bills  single  and  deed 
of  trust  to  one  Henry  Harper,  who  is  the  complainant  in  this  bill. 
The  terms  of  the  deed  of  trust  were,  that  on  the  failure  of  the  pay- 
ment of  either  of  the  bills  single  at  maturity,  the  trustee,  within  six- 
ty days  thereafter,  at  the  request  of  said  Reno,  should  proceed  to  ad- 
vertise said  property  for  sale,  by  giving  forty  days'  notice,  in  such 
newspaper  as  might  then  be  printed  in  Jackson,  of  the  time  and  place 
of  sale,  and  sell  so  much  of  said  lot  as  might  be  necessary  to  discharge 
such  sum  as  might  be  due  at  the  time  of  such  sale.    The  first  of 
said  bills  single  is  due;  more  than  sixty  days  have  transpired  since 
it  became  due,  the  same  remains  unpaid,  and  Rainey  the  trustee 
refuses  to  execute  the  deed  of  trust,  and  Reno  refuses  to  request 
or  compel  him  to  do  so.    The  pretence  for  this  refusal  is,  that 
Harper  cannot  have  execution  of  the  deed  of  trust,  because  there 
are  judgments  against  the  Nobles  older  than  the  deed,  which 
are  liens  on  the  lot  covered  by  the  deed  of  trust     At  the  March 
term,  1835,  of  the  circuit  court  of  Hinds  county,  judgments  were 
rendered  against  Reno  for  the  aggregate  sum  of  nine  hundred  dol- 
lars, in  favor  of  different  parties.    On  these  judgments  executions 
were  issued,  and  on  the  first  Monday  in  October,  1836,  the  sheriff 
sold  said  lot  No.  8  to  one  Nathan  Ewing,  who  was  the  bar-keeper 
of  the  said  Nobles,  for  the  sum  of  seven  thousand  five  hundred 
and  twenty-five  dollars,  as  the  agent  of  the  Nobles,  who  furnished 
him  the  money  to  pay  the  sheriff,  and  the  benefit  of  this  purchase 
enured  to  them.    In  the  mean  time  one  John  L.  Johnson  bought 
the  lot  of  the  Nobles,  and  by  their  direction  the  sheriff  made  a  deed 
of  the  lot  to  Johnson  on  the  payment  by  the  Nobles  of  nine  hun- 
dred dollars  to  satisfy  the  executions  against  Reno.    The  bill 
charges,  that  although  the  sheriff's  deed  was  made  to  Johnson, 
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the  purchase  money  was  paid  by  the  Nobles  and  perfected  their 
title  from  Reno.  It  also  prays  that  the  trustee  be  compelled  to  ex- 
ecute the  deed  of  trust. 

The  Nobles,  in  their  joint  answer,  admit  all  the  material  allega- 
tions of  the  bill,  except  that  they  deny  that  Ewing  acted  as  their 
agent  in  the  purchase  of  the  lot  at  sheriff's  sale.  In  reply  to  this 
allegation  of  the  bill,  they  say  that  Ewing,  "though  not  from  any 
act,  suggestion  or  procurement  of  said  Reno  or  of  the  complain- 
ant, allowed  respondents  the  benefit  of  his  purchase,  on  the  con- 
dition that  they  should  refund  to  him  the  money  he  paid  to  the 
sheriff  on  said  execution  and  sale.  To  enable  that  offer  to  be 
effected,  the  sheriff  gave  a  short  time  upon  the  residue  of  Swing's 
bid,  (some  three  hundred  dollars  having  been  paid  down,)  and  re- 
spondents fortunately  succeeded  in  obtaining  the  fund  required  to 
reimburse  said  Ewing  and  to  redeem  the  said  lot.  The  deed  of 
the  sheriff  was  requested  to  be  made  to  the  defendant  Johnson,  to 
whom  respondents  sold  said  lot." 

The  defendant  Johnson,  in  his  answer,  says,  "that  in  regard  to 
the  sole  of  lot  eight  in  the  town  of  Jackson,  from  said  Reno  to 
said  E.  B.  and  S.  F.  Noble,  the  notes  given  for  the  price,  the  deed 
to  secure  the  notes,  the  subsequent  assignment  of  those  notes  to 
complainant,  and  the  delivery  to  him  of  said  deed,  as  also  any 
consideration  paid  and  secured  by  him  as  stated  in  said  bill,  this 
respondent  has  never  had  any  actual  knowledge,  nor  indeed  any 
information,  other  than  that  the  said  E.  B.  and  S.  F.  Noble,  or  one 
of  them,  informed  him  that  they  had  purchased  the  same  from  said 
Reno;  and  about  January,  1837,  he  heard  complainant  speak  of 
his  claim:  certain  he  is  he  never  had  earlier  or  more  specific  in- 
formation upon  those  matters,  nor  indeed  to  the  best  of  his  mem- 
ory and  belief  any  more  detailed  information,  until  seeing  a  copy 
of  said  bill.'9  Johnson  also  states  that  the  Nobles  procured  the 
sheriff  to  make  a  deed  to  him,  and  also  gave  him  their  own  deed. 
He  insists  that  his  title  is  good,  and  files,  as  exhibits,  the  judg- 
ments and  executions  under  which  said  sheriff's  sale  was  made.  | 

William  C.  Demoss,  the  sheriff,  who  made  the  sale,  who  was 

also  made  a  defendant  to  the  bill,  states  that  he  had  executions 

against  Reno  to  the  amount  of  nine  hundred  dollars;  that  he 

levied  said  executions  on  said  lot  No.  8,  mentioned  in  complain- 
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ant's  billy  and  sold  same  to  one  N.  Ewing,  who  bid  the  sum  of 
seven  thousand  five' hundred  dollars,  who  paid  about  three  hun- 
dred dollars  down;  that  afterwards  the  Nobles  paid  the  balance  of 
the  executions,  with  the  costs  of  sale,  &c.  and  being  in  all  about 
nine  hundred  dollars,  and  claimed  the  balance  of  the  bid  made  by 
Ewing  as  their  own.  At  the  request  of  Ewing  he  made  the  deed 
to  Johnson. 

The  acknowledgment  of  the  deed  of  trust  made  by  the  Nobles 
to  Rainey,  and  which  this  bill  seeks  to  enforce,  is  as  follows: 
"  State  of  Mississippi,  Hinds  county. 

"Jackson,  October,  28,  1836. 

"  This  day  personally  appeared  [before  the  subscriber,  a  jus- 
tice of  the  peace  for  Hinds  county,  the  above  signed  S.  F.  Noble, 
who  acknowledged  the  above  signature  of  his  name  to  the  fore- 
going deed  of  trust  to  be  his  free  act  and  deed. 

"  John  Widgery,  J.  P." 
"  State  of  Mississippi,  Hinds  county. 

"  Jackson,  October  2S,  1835. 

"  This  day  appeared  before  me,  Charles  W.  Webber,  one  of  the 
subscribing  witnesses  to  the  foregoing  deed  of  trust,  and  being 
duly  sworn,  says  that  he  saw  the  above  signature  of  E.  B.  Noble, 
and  also  saw  the  said  deed  of  trust  signed,  sealed  and  delivered. 

li  John  Widgery,  J.  P." 

William  Yerger  for  complainant. 

The  only  point  to  which  I  shall  call  the  attention  of  the  court 
in  my  brief,  is,  whether  or  not  Johnson  is  a  purchaser  for  value. 
If  so,  and  that  fact  is  established,  the  complainants  have  no  fur- 
ther equity  against  him.  If  not,  I  believe  it  is  admitted  that  the 
property  is  liable  to  the  trust. 

First.  It  is  necessary,  when  a  party  relies  upon  the  fact  that  he 
is  a  purchaser  for  value,  without  notice,  to  prove  it.  It  is  said 
that  the  answer  of  Johnson  is  proof  of  this  fact — because,  as  alle- 
ged, an  answer  in  reply  to  allegations  in  the  bill  is  to  be  taken  as 
true,  unless  controverted.  This  rule  we  do  not  deny;  but  we  say 
that  such  is  not  the  fact  in  this  case.  It  is  charged  in  the  bill 
that  Rainey,  to  avoid  performance  of  his  trust,  asserted  that  John- 
son had  purchased  of  the  Nobles,  &c.    It  does  not  charge  that 
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Johnson  did  or  did  not  so  purchase.  What,  then,  would  have 
constituted  a  reply  to  that  charge?  Most  certainly,  an  answer 
saying  that  Rainey  did  not  assert  these  things.  Instead  of  that, 
the  defendants  come  in  and  say  they  are  purchasers  for  value,  &c. 
a  statement  not  responsive  to  any  allegation  in  the  bill,  because 
the  bill  does  not  charge  that  they  are  not  purchasers  for  value. 
The  case  cited  in  4  Paige,  370,  was  of  this  kind.  The  bill  charg- 
ed that  the  defendants  were  not  purchasers  for  value.  The  an- 
swer said  they  were.  In  this  case  the  answer  was  directly  respon- 
sive, and  therefore  proof  The  difference  between  the  cases  will 
he  seen  by  reference  to  them.  The  rule  is  laid  down  in  Virginia, 
that  an  answer  which  asserts  a  right  affirmatively,  (though,  in 
form,  responsive  to  a  question  put  in  the  bill,)  in  opposition  to  the 
plaintiff's  demand,  is  not  evidence;  but  the  defendant  is  bound  to 
establish  his  assertion  by  independent  testimony.  1  Munf.  393, 
395;  1  Wash.  224. 

These  cases,  the  court  will  perceive,  are  directly  in  point,  and 
decisive  of  it.  The  answer,  then,  not  being  responsive  to  any 
allegation  in  the  bill,  but  setting  up  matter  in  avoidance,  must  be 
proved  to  entitle  the  party  to  any  benefit  under  it 

D.  Shelton,  Pryor  Lea  and  John  B.  Forester  for  com- 
plainants. 

On  the  13th  of  August,  1835,  Reno  sold  lot  No.  8  in  square  1 
south,  in  Jackson,  to  E.  B.  &  S.  F.  Noble,  who  gave  their  notes 
to  him  for  seven  thousand  one  hundred  dollars,  and,  to  secure  the 
payment  of  the  notes,  gave  a  deed  of  trust,  (Thomas  Rainey, 
trustee,)  dated  13th  August,  1835,  on  said  lot  This  deed  of  trust 
was  registered  10th  November,  1835. 

In  November,  1835,  Reno  sold  and  transferred,  for  a  valuable 
consideration,  the  said  notes  and  deed  of  trust  to  complainants. 
Since  that  time,  and  since  registration  of  the  deed  of  trust,  John 
L.  Johnson  has  purchased  said  lot,  and  has  possession  of  it,  and 
Rainey  fraudulently  refuses  to  execute  the  deed  of  trust 

Johnson  defends  the  case,  and  claims  title  to  the  property, 
against  the  deed  of  trust,  under  a  purchase  at  sheriff's  sale,  dated 
3d  October,  1836,  which  deed  was  registered  3d  July,  1837;  (filed.) 
The  facts  relative  to  said  deed  are  these:  the  lot  was  sold  by  the 
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sheriff  of  Hinds  county,  under  three  executions  against  Reno,  is- 
sued on  forthcoming  bonds  forfeited  and  liens,  commencing  as 
follows :  Planters'  Bank  v.  Reno  et  al.  forfeited  1st  Monday  of 
September,  1835,  judgment,  interest  and  costs,  $398.95;  Ahero  v. 
Reno  et  al.  forfeited  1st  Monday  of  July,  1835,  judgment,  interest 
and  costs,  $249.55;  Thomas  t\  Reno  et  al.  forfeited  1st  Monday 
of  July,  1835,  judgment,  interest  and  costs,  $263.61 — the  judg- 
ment, interest  and  costs  in  said  three  cases  being  $912.11.  See 
Demoss's  deposition  and  records  filed. 

The  lot  was  bid  off  by  Nathan  Ewing,  at  $7,525.  Ewing  paid 
on  the  bid  $200  or  $300,  and  afterwards  the  Nobles  paid  the  rem- 
nant of  the  $912.11,  due  on  said  executions,  which  is  all  that  ever 
was  paid  on  said  bid.  The  Nobles  gave  their  receipt  to  Demoss 
for  the  balance  of  the  bid.  At  the  time  of  that  purchase,  Ewing, 
who  was  barkeeper  for  the  Nobles,  told  Demoss  that  the  Nobles 
would  pay  the  remnant  of  the  $912.11,  and  requested  that  there- 
upon title  should  be  made  to  the  Nobles.  No  title  was,  however, 
made  until  a  long  time  thereafter,  and  then  at  request  of  Nobles 
made  to  Johnson.  See  Demoss's  deposition  and  Johnson's  answer. 
But  in  the  mean  time, to  wit:  on  the  7th  December,  1836,  Johnson 
purchased  from  Nobles  the  said  lot;  price  not  stated  or  proved; 
paid  about  $7000,  part  of  the  purchase  money,  and  received  from 
Noble  a  bond  to  make  title;  he  afterwards  increased  his  payments 
to  $10,000,  in  December,  1836.  The  Nobles  procured  the  deed 
from  the  sheriff  to  be  made  to  Johnson.  This  deed  is  dated  3d 
October,  1835,  the  day  of  the  sheriff's  sale;  both  Demoss's  depo- 
sition and  Johnson's  answer  show  that  deed  to  have  been  made  a 
long  time  after  the  day  of  said  sale,  and  after  Johnson  purchased 
of  Noble.  It  is  proved  for  registration  on  the  3d  July,  1837,  and 
on  that  day  registered,  nine  months  after  its  date,  and  six  months 
after  Nobles  sold  to  Johnson.    See  Johnson's  answer. 

In  April,  1837,  Johnson  gave  to  said  Nobles,  in  part  for  the  pur- 
chase money,  his  note  for  $11,200,  with  satisfactory  indorsers. 
That  note  was  unpaid  at  the  commencement  of  this  suit,  and  re- 
mains so  to  the  present  time.    See  Hall's  deposition  and  exhibit 

The  bill  was  filed  7th  June,  1837;  process  served  on  Johnson 
20th  June,  half  a  month  before  the  deed  from  Demoss  to  Johnson 
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is  proved  to  have  been  executed,  and  half  a  month  before  it  was 
registered. 

The  judgments  against  Reno,  under  which  the  property  was 
sold,  and  on  which  Nobles  paid  $900,  were  in  being  and  existing 
of  record  at  the  time  of  the  sale  from  Reno  to  Nobles.  Nobles, 
therefore,  purchased  with  notice  of  the  existence  of  these  incum- 
brances, yet  executed  the  contract.  He  will  not,  therefore,  be  now 
allowed  to  set  aside  the  original  purchase  and  claim  under  the 
sheriff's  sale.  It  would  be  tantamount  to  a  rescission  of  the  origi- 
nal contract  For,  an  incumbrance  existing  at  the  time  of  pur- 
chase, and  of  which  the  purchaser  has  constructive  notice,  or  of 
which,  on  reasonable  inquiry,  he  might  have  obtained  actual  no- 
tice, chancery  will  not  rescind.  Law  Lib.;  5  Ves.  508;  Fonb.  Eq. 
288,  note;  2  J.  C.  R.  522. 

This  purchase  by  Nobles  was  but  a  clearance  of  an  incum- 
brance to  which  the  lot  was  liable  at  the  time  of  their  purchase, 
and  if  any  thing,  they  are  only  entitled  to  the  deduction  of  the 
amount  actually  paid  by  them,  to  wit,  nine  hundred  and  twelve 
dollars  from  their  notes  to  Reno. 

But  Johnson  claims  to  be  a  purchaser  from  Noble  for  a  valuable 
consideration,  without  notice,  of  the  deed  of  trust.  This  raises 
die  question  of  the  correctness  of  the  probate  of  said  deed  of  trust. 
I  think  it  sufficient,  though  informal ;  but  leaving  that  for  other 
counsel  to  argue,  there  are  two  things  developed  by  the  answers 
and  proof  that  are  fatal  to  this  plea  of  the  defendant  Johnson. 

1.  To  entitle  him  to  the  benefit  of  it,  he  must  have  paid  the 
purchase  money  before  notice  of  our  claim,  otherwise  the  lot  will 
be  made  liable,  and  he  will  be  entitled  to  a  deduction  from  the 
amount  of  purchase  money  unpaid.  2  Rob.  Prac.  26,  27;  7  J.  C. 
R.  65;  10  Ves.  271;  3  Pierre  Will.  306;  1J.C.R  288,  300. 
Eleven  thousand  two  hundred  dollars  of  the  purchase  money  still 
remains  unpaid.  See  Johnson's  answer  and  W.  A.  Hall's  deposi- 
tion and  exhibit. 

2.  To  have  entitled  him  to  this  plea  he  must  have  completed 
his  title  before  notice  of  our  claim,  otherwise,  equities  being  equal, 
we  being  prior  in  time,  will  have  preference  in  law.  2  Rob.  Prac. 
26,  27;  3  Leigh  235,  365;  1  Munf.  38,  303. 

When  the  sheriff's  deed  to  Johnson  was  made  does  not  appear 

28* 
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by  the  record  or  testimony.  It  bears  date  3d  October,  1835,  the 
day  of  the  sheriff's  sale,  but  both  Johnson's  answer  and  Demoss* 
deposition  show  it  to  have  been  made  after  purchase  from  Noble, 
which  was  in  December,  1836,  more  than  a  year  after  it  beais 
date.  This  is  a  falsehood  in  a  material  point.  A  deed  false  in  a 
material  point  is  not  entitled  to  full  credit.  1  J.  C.  R  344.  The 
presumptions  are,  therefore,  in  all  things  against  said  deed.  But 
this  deed  is  not  proved  to  have  been  in  existence  until  3d  July, 
1837.  The  presumptions  are,  therefore,  that  it  was  not  made 
until  then.  That  was  after  this  suit  was  brought,  and  after  ser- 
vice of  process  on  the  defendant  Johnson.  Johnson,  therefore  had 
notice  of  our  claim  before  he  completed  his  title. 

Again,  we  gave  him  actual  notice  before  he  gave  us  construc- 
tive notice  of  his  purchase.  Independent  of  notice,  our  equity  is 
superior  because  our  deed  is  oldest.  Therefore  if  he  be  entitled 
to  preference  he  must  claim  it  because  his  notice  was  first;  for 
under  our  statutes,  see  H.  and  H.  p. — ,  neither  deed  had  effect 
against  third  persons  until  registration  or  actual  notice  proved. 
His,  therefore,  was  ineffectual  against  us  until  the  3d  July,  1837 ; 
but  ours  took  effect  against  him  on  the  20th  of  June,  1837,  when 
process  was  served  on  him,  and  his  registration  afterwards  gave 
him  no  preference,  for  priority  of  registry  is  of  no  avail  against 
actual  previous  notice  of  an  outstanding  but  unregistered  mort- 
gage or  deed  of  trust.    2  J.  C.  R.  603. 

The  decree  will,  of  course,  be  the  appointment  of  a  trustee  to 
sell  the  property  under  the  deed  of  trust,  and  the  proceeds  to 
apply  to  the  payment  of  the  two  notes  secured  thereby. 

J.  S.  and  G.  S.  Yerger  for  respondent  Johnson. 

Our  first  inquiry  will  be,  is  Johnson  a  purchaser  for  valuable 
consideration  without  notice  of  the  prior  deed  of  trust  made  by 
Nobles  to  Reno.  The  bill  admits  him  to  be  a  purchaser.  But 
this  is  not  the  case  of  a  man  purchasing  a  title  with  notice  of  a 
prior  right.  It  is  a  purchase  of  the  prior  right  itself,  the  legal 
evidence  of  which  is  the  sheriff's  deed  to  him.  The  whole  proof 
rests  on  the  complainant  We  do  not  set  up  the  defence  of  pur- 
chase for  consideration  with  notice  of  a  prior  equity,  but  we  say 
we  have  the  prior  legal  and  equitable  title  by  virtue  of  the  sher- 
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iff 's  deed,  provided  the  judgments  bound  the  interest  of  Reno. 
Being  purchaser  at  sheriff  sale,  we  stand  in  the  lieu  of  creditors. 

Neither  the  deed  of  trust  from  Noble,  nor  the  deed  from  Reno 
is  proved  as  required  by  law.  The  justice's  seal  is  not  to  the  cer- 
tificate, nor  does  the  certificate  state  that  Noble  sealed  and  deliv- 
ered the  deed;  it  only  says  he  signed  it. 

If  Ewing  purchased  for  the  benefit  of  the  Nobles  and  paid  the 
money  himself,  until  the  Nobles  repaid  him  he  would  have  the 
legal  title  under  the  judgments.  It  is  not  the  purchasing  of  prop- 
erty for  another,  but  the  payment  of  the  money  by  the  other 
which  constitutes  a  resulting  trust. 

Johnson  had  no  notice  of  any  arrangement  between  them,  or  of 
the  deed  of  trust.  If  he  had,  it  would  make  no  difference,  for  the 
doctrine  of  purchase  with  notice  applies  only  to  purchasers  from 
the  party  who  previously  sold  of  a  prior  right.  Here  the  purchase 
was  of  the  prior  right  itself.  1  Story,  386.  Notice  to  Ewing  is 
not  notice  to  Johnson.  1  Story,  396.  But  if  the  purchase  had 
been  from  Nobles,  actual  notice  is  denied.  It  must  be  clearly 
proved  4  Cruise  Dig.  499;  2  John.  Ch.  Rep.  130;  8  John.  Ch. 
Rep.  157.  If  the  registry  of  the  deed  of  trust  is  constructive 
notice,  the  acknowledgment  and  probate  of  the  same  must  be 
such  as  is  required  by  law.    4  Cruise  Dig.  488,  note. 

The  deed  of  trust  is  not  acknowledged  and  certified  as  required 
by  law.  Rev.  Code  p.  — ;  2  Watts  Rep.  31 ;  6  Munroe,  288 ; 
Litters  Select  Cases,  292 ;  4  Dana,  329.  A  purchaser  without 
notice  is  protected  as  to  all  payments  made  prior  to  notice.  1 
John.  Ch.  Rep.  298 ;  Story's  Pleading,  213-14-18,  653 ;  4  Paige, 
368. 

The  Chancellor. 

To  understand  and  properly  dispose  of  the  several  questions 
raised  in  this  case,  it  is  necessary  that  I  should  advert  to  the  lead- 
ing facts,  which  serve  to  develope  its  character. 

The  complainant  is  the  assignee  of  several  promissory  notes 
given  by  the  defendants,  E.  B.  &  S.  F.  Noble  to  Lewis  Reno,  for 
the  purchase  of  some  town  lots  in  the  City  of  Jackson.  A  deed 
of  trust  was  given  on  the  lots  to  secure  the  payment  of  the  notes 
so  made,  which  notes  and  deed  of  trust  were  afterwards  transfer- 
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red  by  Reno,  to  the  complainant,  who  now  alleges  that  the  trustee 
named  in  the  deed  refuses  to  execute  it,  and  prays  that  the  same 
may  be  carried  into  effect  by  a  decree  of  this  court.  The  answer 
of  the  Nobles  admits  the  sale  by  Reno  to  them,  and  the  execution 
of  the  notes  and  deed  of  trust  referred  to  in  the  bill,  but  states  by 
way  of  defence,  that  lot  No.  8  included  in  said  purchase,  was 
levied  on  and  sold,  by  virtue  of  executions  against  said  Reno  of 
older  date  than  their  deed  from  him.  That  one  Nathan  Ewing 
bid  off  said  lot  at  said  sale,  and  agreed  to  let  them  have  the  bene- 
fit of  his  bid,  upon  condition  that  they  refunded  the  amount  of 
money  paid  by  him.  It  appears  that  after  the  sheriff's  sale,  and  be- 
fore he  made  title  to  any  one,  the  Nobles  sold  the  lot  to  the  defen- 
dant Johnson,  and  procured  the  sheriff  to  make  a  deed  direct  to 
Johnson.  Johnson  states  in  his  answer,  that  he  had  no  actual 
knowledge  about  the  existence  of  the  deed  of  trust  in  favor  of  Re. 
no,  at  the  time  when  he  became  the  purchaser  of  the  lot  from  No- 
ble, and  insists  that  his  title  is  clear  and  complete.  The  deposition 
of  Dcmoss,  shows  that  Ewing  was  the  bar-keeper  of  the  Nobles 
at  the  time  of  the  sale  made  by  him  as  sheriff  of  said  town  lot  ; 
that  Ewing  paid  two  or  three  hundred  dollars  and  directed  him  to 
make  a  deed  to  the  Nobles;  that  they  paid  the  remainder  of  the 
money  due  on  the  executions,  amounting  to  upwards  of  nine  hun- 
dred dollars.  The  defence  of  Johnson  seems  to  me  to  depend  in 
part,  upon  the  question  whether  the  Nobles  are  to  be  regarded  as 
the  real  purchasers  under  the  sheriff's  sale,  and  if  so,  whether  the 
effect  of  that  purchase  was  to  cut  out  the  incumbrance  which  the 
complainant  seeks  to  make  available.  I  think  it  is  sufficiently  ap- 
parent that  Ewing  acted  as  the  mere  agent  of  the  Nobles  in  bid- 
ding at  the  sheriff's  sale ;  this  is  plainly  inferrable  as  well  from  the 
facts  referred  to,  as  from  the  circumstance  that  nearly  all  the  pur- 
chase money  was  paid  directly  by  them  to  the  sheriff,  and  that 
Ewing  at  no  time  claimed  any  title  under  his  bid,  but  directed  the 
sheriff  to  make  a  deed  direct  to  his  employers.  Indeed  the  Nobles 
distinctly  admit  in  their  answer  that  they  were  compelled  to 
raise  and  pay  the  amount  of  the  execution  against  the  lot.  In 
this  part  of  the  answer  there  is  a  strongly  implied,  if  not  direct 
admission  in  support  of  the  allegation  of  the  bill  that  Ewing  acted 
as  a  mere  agent  in  bidding  at  the  sheriff's  sale,  and  that  his  bid 
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was  paid  with  Noble's  money.  From  all  these  facts,  it  is  difficult 
to  resist  the  conclusion,  that  Ewing's  agency  in  the  matter,  was  a 
mere  contrivance  by  which  the  Nobles  intended  to  become  the  real 
purchasers  through  a  feigned  purchase  on  the  part  of  another,  and 
then  set  up  title  through  that  channel  against  their  immediate  ven- 
dor by  way  of  defeating  the  payment  of  the  purchase  money. 
This  the  law  will  not  tolerate. 

A  purchaser  in  possession  is  not  permitted,  except  under  pecu- 
liar circumstances,  to  buy  in  an  out  standing  incumbrance  or  title, 
and  oppose  it  to  the  title  of  his  vendor,  under  whom  he  entered. 

A  court  of  equity  will  re-imburse  a  purchaser  in  money  advan- 
ced in  the  extinguishment  of  incumbrances,  by  way  of  perfecting 
his  title,  but  will  not  permit  him  to  array  such  incumbrance  in 
hostility  to  the  title  of  his  vendor.  4  Munroe'sRep.  297-8;  2 
John.  Ch.  33. 

If  then  the  transaction  shows  that  the  Nobles  were  the  real  pur- 
chasers at  the  sheriff's  sale,  it  is  quite  clear  that  they  could  only 
claim  to  have  the  amount  of  money  paid  at  such  sale,  abated  from 
the  purchase  money  due  by  them,  under  the  deed  of  trust.  No 
principle  is  better  founded  in  equity,  than  that  a  purchaser  who 
buys  up  or  discharges  an  incumbrance  can  only  claim  against  his 
vendor  the  amount  actually  paid,  because  that  would  be  the  mea- 
sure of  damages  in  an  action  upon  the  covenants  in  his  deed. 
Sugden's  Tend.  1  pt  642.  But  it  is  insisted,  by  the  counsel  for 
Johnson,  that  the  fact  that  the  deed  under  the  sheriff's  sale  was 
made  direct  to  him,  clothes  him  with  all  the  rights  of  a  purchaser 
at  that  sale,  and  that  his  title  commences  with  the  date  of  the  judg- 
ment under  which  the  lot  was  sold,  which  is  older  than  that  of 
the  complainant's  deed  of  trust.  And  it  is  insisted  that  even  if 
Johnson  is  to  be  regarded  as  a  purchaser  from  the  Nobles,  he  is  a 
purchaser  without  notice  of  the  complainant's  deed  of  trust,  and  is 
entitled  to  protection  against  it  I  propose  to  examine  these  points 
in  the  order  in  which  they  are  made.  The  argument  that  John- 
son is  to  be  regarded  as  a  purchaser  at  the  sheriff's  sale,  has,  I  con- 
ceive, no  foundation  in  the  facts  of  the  case ;  the  contrary  is  fully 
established  by  every  feature  of  both  the  pleadings  and  proof.  John- 
son, himself,  most  distinctly  admits  in  his  answer  that  he  pur- 
chased directly  from  the  Nobles;  he  says  he  was  not  even  at  the 
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sheriff's  sale,  and  did  not  commence  a  treaty  for  the  purchase  from 
Noble  until  some  time  thereafter ;  and  he  shows  that  although  he 
received  a  deed  from  the  sheriff,  he  also  took  the  obligation  of  the 
Nobles  to  make  him  a  title.  Johnson  was  then  in  truth,  and  in 
fact,  a  purchaser  from  Noble,  and  the  mere  expedient  of  taking  a 
deed  from  the  sheriff,  under  the  direction  of  Noble,  did  not  change 
the  true  nature  and  character  of  the  transaction,  so  as  to  destroy 
the  prior  equity  of  third  persons  against  his  vendor.  A  Court  of 
Equity  looks  to  the  substance  of  things,  and  will  not  permit  the 
ends  of  justice  to  be  defeated  by  any  formal  contrivance  of  the 
parties.  There  is  much  reason  to  believe  that  this  expedient  was 
devised  in  anticipation  of  the  present  controversy.  The  feet  is 
clear  that  at  the  time  of  the  purchase  by  Johnson,  the  title  to  the 
lot  was  beneficially  and  substantially  in  the  Nobles  ;  the  interest 
which  they  acquired  by  their  purchase  at  sheriff's  sale  enured  to 
the  title  they  obtained  from  Reno,  under  which  latter  title  they 
could  alone  claim  as  against  Reno  or  his  assignees. 

Johnson,  then,  having  purchased  from  the  Nobles,  stands  in  their 
situation  with  reference  to  the  deed  of  trust,  unless  he  is  protec- 
ted, as  a  bona  fide  purchaser  without  notice  of  that  deed ;  and 
this  brings  me  to  his  second  ground  of  defence.  The  deed  of  trust 
appears  to  have  been  recorded  on  the  11th  day  of  November  1836; 
but  it  is  insisted  that  this  registration  did  not  amount  to  notice  be- 
cause of  the  defects  in  the  certificates  of  proof  and  acknowledg- 
ment. The  certificates  are  not  made  under  the  seal  of  the  certi- 
fying officer,  nor  is  it  stated  by  the  witness  who  was  called  to  prove 
the  deed,  that  he  saw  the  grantors  sign  the  same,  or  that  he  saw 
the  other  witness  sign  in  the  presence  of  the  grantor,  or  that  they 
signed  in  the  presence  of  each  other.  It  is  clear  that  these  certi- 
ficates fall  far  short  of  the  requirements  of  the  statute  of  the  state 
upon  that  subject ;  the  registration  of  the  deed  does  not  therefore^ 
according  to  the  authorities  upon  that  subject,  amount  to  construc- 
tive notice  to  subsequent  purchasers.  How.  &  Hutch.  Dig.  345-6; 
1  Sch.  &  Lefroy  157.  Heister  v.  Fortner,  2  Binney's  Rep.  40. 
James  v.  Morey,  2  Cow.  246-296. 

These  authorities  hold  that  a  deed  unduly  registered  from  the 
want  of  a  valid  acknowledgment,  is  not  notice.  It  may  be  well 
doubted,  however,  whether  upon  a  just  application  of  well  settled 
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principles  to  all  the  facts  of  this  case,  Johnson  can  assert  any  claim 
to  the  protection  of  the  court  as  a  purchaser  without  notice. 
Whether  the  deed  of  trust  was  fully  and  legally  executed  and  re- 
corded, so  as  to  amount  to  constructive  notice,  or  not,  it  at  least 
created  an  equity  in  favor  of  the  complainant,  which  he  is  entitled 
to  enforce,  unless  notice  of  that  equity  is  fully  and  positively  de- 
nied. 

A  purchaser  who  rests  his  defence  in  equity  upon  the  fact  of 
being  a  bona  fide  purchaser  without  notice,  must  deny  notice  ful- 
ly, positively,  and  precisely,  although  notice  be  not  charged  on 
the  other  side,  and  must  also  deny  all  knowledge  of  the  facts 
charged  from  which  notice  may  be  inferred.  Gallatian  v.  Cun- 
ningham, 8  Cow.  R.  361;  Woodruff  v.  Cook,  2  Edw.  Ch.  R.  259; 
Hopkins'  Ch.  R.  48. 

Is  Johnson's  answer  a  full,  positive  and  precise  denial  of  notice 
of  the  complainant's  equity?  I  think  not.  Referring  to  the  alle- 
gations of  the  bill  with  reference  to  the  sale  by  Reno  to  Noble, 
the  notes  given  for  the  purchase  money,  the  deed  of  trust  made  to 
secure  the  payment,  and  th£  assignment  thereof  to  the  complain- 
ant, he  says  of  these  matters  he  "never  had  any  actual  knowledge, 
or  indeed  any  information  other  than  that  the  said  E.  B.  and  S.  F. 
Noble,  or  one  of  them,  informed  him  about  the  time  of  the  sale  of 
said  lot  to  the  respondent  that  they  had  purchased  the  same  from 
said  Reno;  and  about  January,  1837,  he  heard  complainant  speak 
of  his  claim:  certain  he  is  he  never  had  earlier  or  more  specific 
information  on  these  matters,  nor  indeed,  to  the  best  of  his  memo- 
ry and  belief,  anymore  detailed  information  until  seeing  a  copy  of 
said  bill."  There  is  a  degree  of  circumlocution  about  all  this  that 
leaves  one  in  doubt  as  to  what  he  intended  to  admit  or  deny.  He 
has  chosen  to  group  a  number  of  important  facts,  and  then  pro- 
ceeds in  general  and  indefinite  language  to  answer  them  in  the 
aggregate.  Does  he  mean  to  affirm  that  he  had  no  "actual  know- 
ledge" or  "specific  or  detailed  information"  of  these  facts  taken  as 
a  whole?  or  that  he  had  no  information  of  these  facts  taken  sepa- 
rately? He  may  have  had  no  precise  knowledge  of  all  the  facts 
taken  collectively,  and  yet  be  well  advised  of  some  one  of  those 
facts  taken  separately.  The  phrases,  "actual  knowledge"  and  "de- 
tailed information,"  are  altogether  too  equivocal,  and  fall  far  short 
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of  that  fall,  direct,  and  positive  denial  which  a  purchaser  who 
claims  protection  against  the  equity  of  another  on  account  of  want 
of  notice,  is  required  to  make.  It  is  not  necessary  that  he  should 
have  had  actual  knowledge  or  detailed  information  in  order  to 
charge  him  with  notice.  If  he  had  such  information  as  gave  no- 
tice of  the  substance  of  the  transaction,  or  as  would  have  led  him 
to  actual  knowledge  or  detailed  information  on  the  subject,  it  was 
quite  sufficient.  It  is  a  well  recognized  principle,  that  whatever 
is  sufficient  to  put  a  party  upon  inquiry,  amounts  in  equity  to  no- 
tice. Johnson  admits  that  he  was  informed  at  the  time  of  the 
purchase  that  Noble  bought  the  same  town  lot  from  Reno.  The 
deed  from  Reno  to  Noble  recites  that  the  purchase  money  was 
"secured  to  be  ,paid."  Slight  diligence  on  the  part  of  Johnson 
would  have  informed  him  that  the  money  was  secured  to  be  paid 
by  the  deed  of  trust,  which  the  complainant  now  asks  to  enforce. 

But  whether  his  denial  of  notice  of  the  complainant's  claim  at 
the  time  of  his  purchase  be  sufficient  or  not,  there  are  facts  in  the 
case  which  charge  him  with  such  notice  before  he  had  paid  the 
purchase  money.  He  admits  that  the  complainant  informed  him 
of  his  claim  as  early  as  January,  1837;  and  it  appears  from  the 
deposition  and  the  exhibit  thereto  of  Hall,  that  eleven  thousand 
dollars  of  the  purchase  money  was  then  owing,  due,  and  unpaid — 
an  amount  greater  than  that  which  the  complainant  claims  to  en- 
force under  his  deed  of  trust.  He  also  had  notice  as  early  as  the 
20th  June,  of  the  same  year,  by  the  service  of  the  process  in  this 
case,  at  which  time  it  seems  the  purchase  money  still  remained 
unpaid.  It  was  his  duty  to  have  paused  at  the  first  notice,  and  to 
have  refused  to  go  further  with  his  contract;  and  if  he  afterwards 
made  any  payments,  they  were  made  in  his  own  wrong. 

Upon  this  ground,  if  no  other,  the  defence  of  Johnson  must  fail. 
A  purchaser,  although  he  may  have  no  notice  at  the  time  of  his 
purchase,  yet  if  he  receives  notice  before  he  makes  a  payment  of 
the  purchase  money,  the  land  in  his  hands  becomes  bound  from 
that  time  by  the  prior  equitable  lien,  to  the  extent  at  least  of  the 
purchase  money  that  then  remained  unpaid.  Hence  he  who 
would  protect  himself,  as  a  purchaser  without  notice,  must  not 
only  deny  that  he  had  notice,  but  it  must  also  appear  that  he  did 
not  receive  notice  before  payment  of  the  purchase  money.    Wigg 
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v.  Wigg,  1  Atkins  384;  Hardingham  v.  Nicholls,  3  Atkins  304; 
Tourville  v.  Nash,  3  Peere  Wms.  307;  Boswellv.  Buchanan's  Ex- 
ecutor, 3  Leigh's  Rep.  365. 

From  every  view  I  have  been  able  to  take  of  the  case,  I  think 
the  complainant  is  entitled  to  the  relief  which  he  asks.  I  shall 
accordingly  direct  that  the  deed  of  trust  be  credited  with  the 
amount  paid  by  the  Nobles  under  the  sheriff's  sale,  and  that  a 
new  trustee  be  appointed,  with  power  and  directions  to  sell  the 
lot  in  question  upon  the  terms  pointed  out  in  the  deed.  The  com- 
plainant must  pay  the  costs. 

Vol.1— 29 
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Although  it  is  the  policy  of  a  court  of  equity  to  distribute  the  assets  of  a  debtor 
equally  among  his  creditors,  yet  if  one  of  them,  has  obtained  a  legal  preference,  that 
preference  must  he  preserved. 

Although  a  conveyance  may  be  voidable  for  fraud  as  against  creditors,  yet  if  by  agree- 
ment between  a  creditor  and  the  fraudulent  grantee  a  portion  of  the  property  so  con- 
veyed is  applied  to  pay  the  debt  of  such  creditor,  the  conveyance  will  be  held  good 
to  that  extent,  because  the  property  would  then  have  received  the  same  direction 
and  application  which  the  law  would  give  to  it  upon  declaring  the  deed  void. 

A  conveyance  which  is  voidable  only,  as  being  contrary  to  the  statute  against  fraudu- 
lent conveyances,  may  be  confirmed  by  matter  ex  post  fado. 

A  bona  fide  purchaser  from  a  fraudulent  grantee  for  valuable  consideration,  and  with- 
out notice  of  the  fraud,  is  protected  against  the  general  creditors  of  the  grantor. 

A  purchaser  who  takes  a  conveyance  in  payment  of  a  pre-existing  debt  from  the  gran- 
tee, is  not  entitled  to  protection  against  the  prior  creditors  of  the  grantor,  the  latter 
having  the  stronger  equity. 

This  was  a  motion  by  a  part  of  the  defendants  to  dissolve  the 
injunction  previously  granted,  on  the  bill  answers  and  exhibits 
filed  in  the  case,  all  of  which  are  sufficiently  referred  to  in  the 
opinion  of  the  chancellor. 

H.  P.  Ellett  for  the  motion. 

The  case  is  submitted  on  motion,  by  Wright,  Blakey  &  Co.  and 
Catlett  Rhodes,  to  dissolve  the  injunction  restraining  them  from 
enforcing  decrees  of  foreclosure  obtained  in  Claiborne  circuit 
court. 

The  deed  of  Samuel  Dorsey  to  E.  H.  Dorsey,  and  the  mortgage 
by  E.  H.  Dorsey  to  Samuel,  dated  November  13,  1839,  are 
charged  by  the  bill  to  be  fraudulent  and  void,  and  are  prayed  to 
be  set  aside.  The  answer  of  the  Dorseys  admits  that  the  deed 
and  mortgage  were  made  for  the  purpose  of  excluding  the  cred- 
itors of  said  Samuel  Dorsey,  and  of  making  a  provision  for  him- 
self and  children.  The  sale,  therefore,  as  against  creditors,  is 
wholly  void,  and  the  mortgage  cannot  even  be  set  up  in  favor  of 
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the  creditors  attempted  to  be  preferred  by  it  2  Kent  Com.  532 
to  636,  and  cases  cited,  particularly  Mackee  v.  Cams ;  5  Cowen 
647. 

The  answers  of  Wright,  Blakey  &  Co.  and  Rhodes,  deny  all 
knowledge  or  notice  of  any  fraud  in  the  sale  by  S.  Dorsey,  and 
claim  that  by  virtue  of  their  several  mortgages  they  are  bona  fide 
purchasers  for  valuable  consideration.  They  deny  any  know- 
ledge of  the  existence  of  the  mortgage  of  November  13,  1839, 
until  long  after  the  execution  of  their  mortgages  of  February  12, 
1840. 

The  record  of  the  deed  and  mortgage  could  give  them  no  notice 
of  any  fraud,  for  these  instruments  are  perfectly  good  on  their 
face,  and  are  only  void  by  reason  of  extrinsic  facts;  and  that,  too, 
only  as  to  creditors  seeking  to  set  them  aside. 

While,  therefore,  the  deed  and  mortgage  of  November  13, 1839, 
are  fraudulent  and  void,  and  cannot  be  enforced  themselves,  still 
the  parties  making  this  motion  are  protected  under  their  subse- 
quent mortgages,  unless  notice  of  the  fraud  is  brought  home  to 
them,  provided  they  are  bona  fide  purchasers  for  valuable  con- 
sideration. 

That  a  mortgagee  is  a  bona  fide  purchaser,  see  4  John.  Ch.  R. 
417,  433;  4  Kent,  168,  note.  A  person  taking  a  conveyance  in 
payment  of  a  pre-existing  debt,  is  not  a  bona  fide  purchaser.  He 
must  have  advanced  a  new  consideration,  or  given  up  some  secu- 
rity. 4  Paige  C.  R  216.  These  defendants  are  precisely  within 
this  case  on  both  alternatives.  They  advanced  a  new  considera- 
tion by  dismissing  their  pending  suits,  and  giving  time,  and  they 
gave  up  some  security  by  releasing  the  indorsers,  W.  C.  Dorsey 
and  George  Read. 

Every  allegation  of  collusion  and  fraud  against  these  defend- 
ants is  most  explicitly  denied,  and  they  stand  in  the  attitude  of 
creditors  exercising  an  unceasing  vigilance  to  secure  their  debts. 

In  regard  to  the  release  or  satisfaction  entered  by  Samuel  Dor- 
sey on  the  record  of  the  mortgagejrf  November  13,  1839,  the  an- 
swers are  full.  They  deny  any  knowledge  of  the  matter  what- 
ever, and  then  specifically  deny  that  it  was  done  in  pursuance  of 
any  agreement  with  them.  If  it  was  a  legal  fraud  between  Dor- 
sey and  Baldwin,  which  is  denied,  it  cannot  affect  these  parties, 
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for  they  can  only  be  bound  by  the  legal  acts  of  their  attorneys. 
But  how  can  it  be  fraudulent  for  Dorsey  to  enter  satisfaction  of  a 
mortgage  which  is  alleged  by  complainant  and  fully  proved  to  be 
fraudulent  and  void? 

The  allegations  of  the  answers  in  relation  to  the  consideration 
and  circumstances  upon  which  the  mortgages  of  February  12, 
1840,  were  given,  are  sustained  by  the  affidavit  of  defendants' 
solicitor,  filed  herewith. 

R.  M.  Gaines  contra. 

I  refer  the  court  to  the  abstract  of  the  answers  of  the  defend- 
ants' counsel,  which  I  have  examined  and  believe  to  be  correct  in 
substance.  The  answers  of  Sam'l  <fc  E.  H.  Dorsey  and  Baldwin 
substantially  admit  all  the  allegations  of  fraud  in  the  bill;  and, 
what  is  especially  pertinent  to  this  motion,  they  admit  that  the 
confessions  of  the  bills  filed  by  Blakey,  Wright  &  Co.  and  the  in- 
dorsement of  satisfaction  by  Samuel  Dorsey  on  the  mortgage  of 
E.  H.  Dorsey  to  him,  were  in  pursuance  of  an  agreement,  the  ob- 
ject of  which  was  to  give  to  them  (Wright,  Blakey  &  Co.)  a  pri- 
ority over  the  bank.  The  answers  of  Wright,  Blakey  &  Co.  and 
Rhodes,  deny  that  they  knew  any  thing  of  this  until  afterwards, 
and  they  deny  any  fraud  in  themselves;  but  they  do  not  deny  that 
their  agent  and  attorney,  who  transacted  the  business,  was  guilty 
in  the  premises — and  they  could  not  deny  it.  These  answers 
would  have  been  excepted  to  as  insufficient  if  I  had  had  an  oppor- 
tunity to  examine  them  before  this  motion  was  made,  on  the 
ground  that  they  do  not  answer  the  second  specific  interrogatory 
of  the  bill  in  reference  to  this  matter,  and  the  question  is  evaded  in 
their  general  answer,  in  which  they  only  deny  that  they  themselves 
had  any  such  object  as  that  indicated  in  the  interrogatory.  They 
do  not  deny  that  such  an  agreement  and  understanding  existed, 
which  is  admitted  by  the  real  parties  to  it,  and  by  which  they  are 
bound,  one  of  these  parties  being  their  attorney  with  full  powers. 

That  the  answers  of  Wright  &  Co.  and  Rhodes  are  insufficient 
in  this  particular,  I  refer  the  chancellor  to  the  case  of  Wharton  v. 
Wharton,  1  Sim.  &  Stew.  235.  Other  authorities  might  be  cited, 
but  is  not  deemed  necessary. 

The  deed  from  Samuel  to  E.  H.  Dorsey,  and  mortgage  from  the 
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latter  to  the  former,  are  palpably  fraudulent,  both  in  law  and  in 
fact,  and  so  admitted  to  be.  Bat  Wright,  Blakey  &  Co.  and 
Rhodes  claim  to  be  purchasers  without  notice.  This  pretension 
cannot  be  sustained.  They  admit  that  they  were  told  by  Samuel 
Doraey  that  he  had  sold  his  property  to  E.  H.  Dorsey.  This  was 
enough  to  direct  them  to  the  records,  if  they  had  not  been  bound 
to  look  there  before,  and  there  they  would  have  seen  enough  to 
satisfy  reasonable  men  that  they  were  relying  on  a  broken  reed 
when  they  took  a  mortgage  from  E.  H.  Dorsey,  whose  title  being 
admitted  to  be  fraudulent,  any  conveyance  by  him  must  of  course 
fell  with  it 

"  In  all  cases  where  a  purchaser  cannot  make  out  a  title  but  by 
a  deed  which  leads  him  to  another  fact,  whether  by  description  of 
parties  or  otherwise,  he  will  be  deemed  cognizant  thereof;  for  it 
was  crassa  negligentia  that  he  sought  not  after  it; — and,  for  the 
same  reason,  if  a  purchaser  has  notice  of  a  deed,  he  is  bound  by 
all  its  contents."  See  2  Sugden  on  Vendors,  edition  of  1836,  top 
of  page  340. 

If  the  transaction  between  Samuel  and  E.  H.  Dorsey  was  fraud- 
ulent and  void,  (which  is  admitted,)  what  interest  had  E.  H.  Dor- 
sey to  convey  to  Rhodes  and  Blakey?  It  is  only  by  showing  a 
valid  title  in  E.  H.  Dorsey  that  they  can  sustain  their  position. 
Admitting  that  a  mortgagee  may  be  considered  a  purchaser,  he 
can  certainly  stand  in  no  better  position  than  his  vendor;  and  in 
this  case  Wright,  Blakey  &  Co.  and  Rhodes  stand  in  the  shoes  of 
E.  H.  Dorsey.  Could  he  say  that  he  was  a  purchaser  without 
notice? 

The  Chancellor, 

The  facts  of  this  case,  so  far  as  they  are  connected  with  the 
consideration  of  the  motion  to  dissolve  the  injunction,  are  these: 
On  the  13th  of  November,  1839,  Samuel  Dorsey  conveyed  all  his 
estate,  both  real  and  personal,  to  his  son,  Edward  Dorsey,  who,  on 
the  same  day,  reconveyed  the  same  property  to  the  father,  by  way 
of  mortgage,  in  consideration  of  an  alleged  indebtedness  to  him  to 
the  amount  of  forty-six  thousand  dollars,  twenty-six  thousand  of 
-which  were  to  be  paid  to  different  creditors  of  the  father,  and  the 
remainder  to  be  paid  to  his  other  different  children.    There  are 
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in  the  mortgage  different  and  various  stipulations  and  reservations 
in  favor  of  the  father,  as  to  the  property  conveyed.  A  full  satis- 
faction of  this  mortgage  was  afterwards  entered  upon  the  record 
by  the  father,  Samuel  Dorsey.  On  the  18th  of  February,  1840, 
Samuel  Dorsey,  being  indebted  to  Blakey,  Wright  &  Co.  and  to 
C.  Rhodes,  for  which  debts  E.  Dorsey,  the  son,  was  liable  as  in- 
dorser,  the  said  E.  Dorsey,  to  secure  said  claims,  executed  a  mort- 
gage on  a  part  of  the  property  so  conveyed  to  him  by  his  father; 
upon  which  said  latter  mortgage  the  said  Blakey,  Wright  &  Co. 
and  the  said  C.  Rhodes,  filed  their  bills  and  obtained  a  decree  for 
foreclosure,  by  confession,  at  the  May  term,  1841,  of  the  circuit 
court  for  Claiborne  county.  On  the  26th  of  November,  1840,  the 
complainants  obtained  judgments  against  Samuel  Dorsey,  the  fa- 
ther, for  about  ten  thousand  dollars,  upon  which  this  bill  was  filed, 
enjoining  the  enforcement  of  the  decrees  of  foreclosure  in  favor  of 
the  defendants,  Blakey,  Wright  &  Co.  and  C.  Rhodes,  and  insist- 
ing that  the  deed  of  S.  Dorsey  to  E.  Dorsey  is  fraudulent  and 
void  as  against  creditors,  and  that  the  property  mortgaged  to  B. 
W.  &  Co.  is  first  liable  to  said  judgments. 

It  is  not  necessary,  in  deciding  4he  present  motion,  that  I  should 
at  all  anticipate  the  general  merits  of  the  case.  The  simple  ques- 
tion now  is,  whether  the  complainant  shows  any  priority  over  the 
claims  of  Blakey,  Wright  &  Co.  and  C.  Rhodes,  against  the  pro- 
perty mortgaged  to  them,  or  any  equity  in  favor  of  setting  aside 
the  decrees  of  foreclosure  in  their  favor.  The  complainant  and 
these  defendants  are  all  equally  meritorious  creditors  of  Samuel 
Dorsey,  each  seeking  to  enforce  their  claims  against  the  property 
of  a  common  debtor.  The  right,  therefore,  of  either  to  an  exclu- 
sive satisfaction  must  depend  upon  whether  either  one  has  obtain- 
ed a  legal  priority  over  the  other,  giving  him  a  preference  against 
the  property  sought  to  be  subjected;  for,  although  it  is  the  policy 
of  a  court  of  equity  to  distribute  the  assets  of  a  debtor  equally 
among  his  creditors,  yet,  if  one  of  them  has  obtained  a  legal  pre- 
ference, that  preference  must  be  preserved.  Taking  the  allega- 
tions of  the  bill  as  true,  that  the  conveyance  from  Samuel  Dorsey 
to  Edward  Dorsey  was  fraudulent  and  void  as  against  creditors,  I 
am  still  unable  to  perceive  how  that  fact  can  prejudice  the  rights 
of  these  defendants — because  the  deed  must  be  equally  void  as  to 
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all  creditors.  It  is  true  that  the  mortgages  were  made  by  Edward 
Dorsey,  who  held  at  least  the  legal  title  under  the  deed  from  the 
father;  but  the  mortgages  were  made  to  secure  debts  for  which 
both  the  father  and  son  were  legally  and  equally  liable.  The 
mortgagees  were  therefore  the  creditors  of  both  the  fraudulent 
grantor  and  grantee;  and,  although  they  derive  title  through  the 
grantee,  yet  the  consideration  of  the  conveyance  was  a  debt  due 
them  from  the  grantor,  for  which  the  grantee  had  become  liable. 

Although  the  original  conveyance  may  be  voidable  for  fraud, 
as  against  creditors,  yet  if  by  agreement  between  a  creditor  and 
the  fraudulent  grantee,  a  portion  of  the  property  is  applied  to  pay 
the  debt  of  such  creditor ;  it  seems  to  me  that  the  conveyance 
should  be  held  good  to  that  extent,  because  the  property  would 
then  have  received  the  same  direction  and  application  which  the 
law  would  give  to  it  upon  declaring  the  deed  void.  If  the  gran- 
tee does  that  which  the  law  would  compel  him  to  do,  I  can  see  no 
reason  for  disturbing  the  act  A  conveyance  which  is  voidable 
only,  as  being  contrary  to  the  statute  against  fraudulent  convey- 
ances, may  be  confirmed  by  matter  ex  post  facto.  Murray  1?. 
Riggs,  15  John.  Rep.  571.  Verplank  v.  Sterry,  12  idem,  536.  I 
think  that  the  mortgages  by  E.  Dorsey  to  these  defendants,  on 
account  of  the  previous  debts  of  the  grantor,  were  such  confirma- 
tion, and  that  the  conveyance  was  thus,  to  the  extent  of  the  prop- 
erty mortgaged,  rendered  valid  ande  ffectual.  But  if  the  mort- 
gagees are  to  be  considered  as  deriving  title  exclusively  under  E. 
Dorsey,  it  is  by  no  means  clear  that  the  general  creditors  of  the 
grantor  could  disturb  it. 

It  is  now  well  settled  that  a  bona  fide  purchaser,  from  a  fraudu- 
lent grantee,  for  valuable  consideration  and  without  notice  of  the 
fraud,  is  protected  against  the  general  creditors  of  the  grantor. 
Coleman  v.  Cocke,  6  Rand.  618;  Bean  v.  Smith,  2  Mason  Rep. 
252;  Anderson  v.  Roberts,  18  John.  Rep.  516 ;  6  Cranch,  133. 
Whether  a  mortgagee  from  the  fraudulent  grantee  would  receive 
the  same  protection,  does  not  appear  to  have  been  decided  by  any 
case  to  which  I  have  referred.  It  has  been  decided  in  England 
that  a  mortgagee  is  a  purchaser  within  the  meaning  of  the  statute 
of  the  27  Elizabeth,  ch.  4.  See  1  Powell  on  Mortgages,  210,  211, 
and  authorities  there  cited.    But  a  purchaser  who  takes  a  convey- 
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ance  in  payment  of  a  pre-existing  debt  from  the  grantee,  is  not 
entitled  to  protection  against  the  prior  creditors  of  the  grantor;  for 
there  the  conveyance  places  him  in  no  worse  situation  than  he 
was  before,  and  the  creditors  would  have  the  stronger  equity. 
The  purchaser  must  have  advanced  a  new  consideration  upon  the 
faith  of  the  estate  conveyed,  or  have  relinquished  some  security, 
for  a  debt  previously  due  him.  Dickerson  v.  Tillinghast,  4  Paige 
Ch.  Rep.  215;  Coddington  v.  Bay,  20  John.  Rep.  637. 

It  seems  to  me  that  the  same  doctrine,  under  the  same  qualifi- 
cations, should  by  analogy  be  extended  to  a  mortgagee.  Here, 
although  the  mortgage  was  made  to  secure  a  pre-existing  debt, 
the  mortgagee,  in  consideration  of  getting  the  mortgage,  relin- 
quished the  security  which  he  had,  by  giving  up  the  old  note, 
which  was  indorsed  by  third  persons,  and  taking  a  new  note  from 
the  mortgagor.  I  do  not  wish,  however,  to  be  understood  as 
pronouncing  any  definite  opinion  upon  this  point.  I  place  my 
decision  upon  the  ground  that  the  complainant  and  these  defend- 
ants are  all  creditors  of  Samuel  Dorsey,  equally  meritorious  in  their 
claims,  and  that  the  mortgage  to  the  defendants  must,  under  the 
circumstances,  be  regarded  virtually  as  a  mortgage  from  Samuel 
Dorsey  himself,  and  as  that  mortgage  is  older  in  date  than  the 
judgment  in  favor  of  the  complainant,  it  must  be  first  satisfied, 
according  to  the  maxim  that  between  equal  equities,  qui  prior  est 
in  tempore  potior  est  injure. 

Let  the  motion  to  dissolve  be  sustained. 
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If  a  complainant  suffers  two  entire  terms  to  elapse  after  filing  his  bill,  without  taking 
any  farther  step  to  prosecute  his  suit,  the  same  will  be  dismissed  for  want  of  prose- 
cution. 

The  history  of  this  case  is  sufficiently  set  forth  in  the  opinion 
of  the  court. 

Marsh  and  Ayres  for  complainant 

Topp  and  Thompson  for  defendant 

The  Chancellor. 

This  case  was  submitted  upon  motion  to  dismiss  the  bill  for 
want  of  prosecution;  as  also  upon  motion  to  take  the  amended  bill 
for  confessed.  It  appears  from  the  files  that  the  injunction  in  the 
case  was  dissolved  in  January,  1839.  At  the  June  term  of  the 
same  year,  an  amended  bill  was  filed.  No  further  step  appears  to 
have  been  taken  in  the  case  until  the  December  term,  1840 — a 
period  of  eighteen  months  from  the  time  of  filing  the  amended 
bill.  The  complainant  then  ordered  alias  subpoenas,  and  moved 
for  a  pro  cor\fesso  of  his  amended  bill,  and  the  defendants  moved 
a  dismissal  of  the  bill  for  want  of  prosecution.  The  question  is, 
which  of  these  motions  shall  prevail.  The  sustaining  of  one  neces- 
sarily overrules  the  other.  The  complainant's  counsel  insist  that 
the  motion  to  dismiss  ought  not  to  prevail,  because  the  defendants 
omitted  to  make  their  motion  at  a  time  when  it  could  have  been 
done,  and  that  they  are  now  precluded  from  doing  so,  by  reason 
of  the  motion  of  the  complainant.  It  is  no  doubt  a  sound  rule  of 
practice,  where  a  defendant  is  in  a  situation  to  dismiss  a  bill  for 
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want  of  prosecution,  and  neglects  to  avail  himself  of  that  right, 
and  permits  the  complainant  to  go  on,  taking  steps  preparatory  to 
final  hearing,  he  cannot  afterwards  dismiss  the  bill  for  delay. 
Fearnes  v.  Hutchinson,  1  Russ.  and  Mylne  22.  But  are  the  de- 
fendants here  in  that  situation?  I  think  not.  According  to  the 
practice  upon  this  subject,  two  entire  terms  must  have  elapsed 
without  any  step  having  been  taken  by  the  complainant  to  hasten 
his  case,  before  the  defendant  can  be  heard  on  a  motion  to  dismiss 
for  want  of  prosecution.  The  last  step  taken  in  the  case  was  at 
the  June  term,  1839;  and  two  terms  elapsed  between  that  and  the 
December  term,  1840,  which  was  therefore  the  earliest  period  at 
which  the  motion  to  dismiss  could  have  been  made.  There  is  no 
foundation  whatever  for  the  motion  to  take  the  amended  bill  for 
confessed.  Only  one  or  two  of  the  defendants  appear  to  have  been 
served  with  process:  the  others  were  returned  not  found  in  De- 
cember, 1838.  No  appearance  seems  to  have  been  entered,  and 
no  order  of  publication  made,  although  most  of  the  defendants  are 
said  to  be  non-residents,  and  two  years  have  elapsed  from  the  re- 
turn of  the  subpoena,  nor  is  this  delay  attempted  to  be  accounted 
for.  The  order  for  alias  subpoena,  and  the  motion  for  a  pro  con- 
fe&so,  would  seem  to  have  been  intended  merely  to  forestall  the 
defendants'  motion;  as  from  the  facts  in  the  case,  neither  of  those 
steps  could  be  made  available. 

The  motion  to  dismiss  the  bill  for  want  of  prosecution  must  be 
sustained. 
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When  a  defendant  at  law  transfers  his  case  to  a  court  of  equity,  upon  an  allegation 
that  his  defence  is  equitable,  the  plaintiff  at  law  should  always  be  allowed  to  pro- 
ceed to  judgment,  in  order  that  he  may  have  execution  thereof  without  delay,  if  the 
defence  to  his  action  is  not  sustained  in  equity. 

The  Chancellor. 

This  is  a  motion  for  leave  to  proceed  to  trial  in  an  action  of 
ejectment,  which  the  complainants  have  enjoined  upon  the  allega- 
tion, that  their  title  is  purely  equitable,  which  they  ask  may  be 
enforced  against  the  defendants  in  this  court.  The  complainants 
do  not  pretend  that  they  have  any  defence  at  law,  and  no  discovery- 
is  sought  to  aid  any  such  defence.  There  is  no  reason  suggested 
by  the  bill  why  the  defendants  should  not  be  permitted  to  proceed 
to  trial  and  judgment  at  law.  They  should  not  be  delayed  farther 
than  may  be  necessary  to  a  due  assertion  of  the  complainants1 
rights.  Where  a  defendant  at  law  transfers  the  case  to  this  court 
upon  an  allegation  that  his  defence  is  equitable,  the  plaitiff  at  law 
should  always  be  allowed  to  proceed  to  judgment,  in  order  that  he 
may  have  execution  thereof  without  delay,  if  the  defence  to  his 
action  is  not  sustained  in  this  court.  Eden  on  Injunctions,  58; 
Hain  v.  Schuyler  et  al.  2  John.  Ch.  Rep.  140. 

Let  the  injunction  be  so  modified  as  to  allow  the  plaintiff  at 
law  to  proceed  to  trial,  with  a  stay  of  execution  until  further 
order  herein. 
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Elizabeth  Pulliam,  per  pro  ami,  v.  A.  B.  Pulliam  ei  al 

Where  the  husband  fraudulently  possessed  himself  of  two  promissory  notes  belonging 
to  the  separate  estate  of  his  wife,  and,  with  the  proceeds  thereof  purchased  a  tract 
of  land,  and  took  title  to  himself  alone — held  by  the  court,  that  such  purchase  crea- 
ted a  resulting  trust  in  favor  of  the  wife,  and  the  husband  was  decreed  to  convey  said 
tract  of  land,  by  special  warranty,  to  his  wife,  within  thirty  days,  and  a  commissioner 
was  appointed  to  execute  such  conveyance  on  default  of  the  husband  to  do  so. 

Where  the  husband,  by  over-persuasion,  threats  and  raise  pretences,  induced  his  wife 
to  convey,  by  deed  duly  executed,  her  separate  estate,  (being  a  house  and  lot,)  to 
a  third  party,  without  consideration,  who  received  the  rents  and  profits  thereof— held, 
that  the  deed  was  fraudulent  and  void,  and  that  the  wife  was  entitled  to  receive  the 
previous  and  accruing  rents  and  profits. 

Where  the  husband  married  his  wife  for  her  property,  and  by  false  and  fraudulent 
means  defrauded  her  of  her  separate  estate;  reduced  her  from  affluence  to  want; 
treated  her  with  neglect  and  cruelty  for  a  time,  and  then  abandoned  her  and  lived 
in  open  adultery  with  another  woman,  and  also  associated  himself  with  a  band  of 
thieves— ordered  by  the  chancellor,  that  the  wife  be  divorced  from  the  bed  and  board 
of  the  husband. 

Elizabeth  Pulliam,  by  her  next  friend,  Joseph  Leroy,  complains 
that,  on  the  6th  day  of  March,  1836,  she  was  married  to  one  Al- 
bert B.  Pulliam,  who  was  wholly  destitute  of  property,  but  who 
had  falsely  represented  to  her  that  he  owned  a  plantation  and  ne- 
groes; that,  at  the  time  of  said  marriage,  said  Elizabeth  was  enti- 
tled, as  one  of  the  heirs  at  law  of  her  father,  John  Robb,  late  of 
the  state  of  Louisiana,  to  the  one  undivided  sixth  part  of  the  estate 
of  said  Robb,  appraised  at  sixty  thousand  dollars;  that  she  was 
also  one  of  the  heirs  apparent  of  the  estate  of  her  mother,  Hannah 
Robb;  that  said  Hannah  died  on  the  12th  of  December,  1836, 
leaving  said  Elizabeth  her  heir  at  law  to  one  third  of  her  estate; 
that  in  December,  1836,  the  estates  of  said  Hannah  and  John  Robb 
were  sold  under  the  laws  of  Louisiana  for  forty-eight  thousand 
seven  hundred  dollars,  exclusive  of  the  crop  of  cotton  then  on  the 
plantation — one  third  of  the  money  was  paid  cash  in  hand,  one 
third  to  be  paid  in  twelve  months,  and  the  balance  in  twenty-four 
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months.  A.  B.  Pulliam,  as  the  husband  of  said  Elizabeth,  received 
the  amount  of  her  portion  of  the  cash  payments,  to  wit:  the  sum 
of  five  thousand  four  hundred  eleven  dollars  and  eleven  cents; 
and  also  received,  from  the  purchaser  of  said  property,  two  pro- 
missory notes,  well  indorsed,  with  statutory  mortgage  on  the  pro- 
perty sold,  as  security,  for  the  sum  of  five  thousand  four  hundred 
eleven  dollars  and  eleven  cents  each,  payable  in  twelve  and  twen- 
ty-four months.  At  the  time  of  said  marriage  said  Elizabeth  was 
also  seized  in  fee  simple  of  a  house  and  lot  in  the  city  of  Natchez, 
valued  at  ten  thousand  dollars;  that  said  Pulliam  rented  said  house 
and  lot  for  seventy-five  dollars  per  month,  for  the  term  of  two 
years,  and  received  the  rents,  amounting  to  the  sum  of  eighteen 
hundred  dollars;  that  said  Elizabeth  also  owned  other  property  to 
the  amount  of  one  thousand  dollars,  all  of  which  said  Pulliam  has 
gotten  into  his  possession,  and  disposed  of  some  part  thereof  to  his 
brother,  Peter  E.  Pulliam,  and  others;  that  in  December,  1838,  A. 
B.  Pulliam  received  four  thousand  dollars  on  one  of  said  notes, 
and  took  a  new  note  for  the  balance,  payable  in  Louisiana  in  six 
months;  that  said  Elizabeth  and  her  husband,  from  their  marriage 
until  January,  1837,  lived  at  the  residence  of  her  mother,  in  Lou- 
isiana, where  she  enjoyed  all  the  conveniences  and  comforts,  at- 
tendance and  assistance  of  servants,  as  she  had  been  accustomed 
to  have  and  receive  from  her  infancy,  and  as  the  delicate  state  of 
her  health  required,  and  at  the  same  time  enjoying  the  society  of 
her  sister,  brother-in-law  and  friends  and  acquaintances  generally; 
that,  during  their  residence  in  Louisiana,  her  husband  was  contin- 
ually importuning  her  to  sell  her  house  and  lot  in  Natchez,  and 
the  notes  above  described,  alleging,  as  a  reason  therefor,  that  he 
was  largely  in  debt,  and  that  the  same  would  be  seized  upon  by 
his  creditors — but  complainant  refused  to  sell  said  property,  be- 
lieving that  Pulliam  wished  to  convert  it  into  ready  money  for  his 
own  use,  and  then  abandon  her.  About  the  13  th  of  January,  1837, 
Pulliam  went  to  the  state  of  Mississippi  and  purchased  a  real  or 
pretended  pre-emption  claim  on  a  low  point  of  land  on  the  Missis- 
sippi river,  with  a  log  cabin  thereon,  and  required  said  Elizabeth 
to  remove  with  him  thereto,  which  she  did;  that  she  found  the 
place  of  her  residence  a  low,  swampy  wilderness,  where  she  was 
cut  off  from  the  society  of  her  relatives  and  former  friends,  de- 
Vol.  I.— 30 
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prived  of  all  society,  with  a  miserable  log  shanty,  far  less  com- 
fortable than  the  log  cabins  of  her  father's  slaves;  that  soon  after 
her  removal,  owing  to  the  unhealthy  location  and  the  afflicted 
state  of  her  mind,  her  health  rapidly  declined;  she  was  treated 
with  neglect,  indifference,  personal  rudeness  and  bodily  harm  by 
said  Pulliam,  who  also  failed  and  refused  to  supply  her  with  the 
comforts,  assistance  and  medical  attendance  which  her  condition 
required;  that  Pulliam  renewed  his  solicitations  to  sell  said  house 
and  lot  in  Natchez,  and  said  notes,  but,  having  heard  that  said 
Pulliam  had  declared  that  he  married  complainant  for  her  proper- 
ty, and  now  believing,  from  his  conduct,  that  such  was  his  real 
object,  she  refused  for  a  long  time  to  sell  said  property,  but  finally, 
through  fear  of  bodily  harm  from  her  said  husband,  complied 
with  his  wishes;  that  in  May,  1838,  said  A.  B.  Pulliam,  combin- 
ing with  his  brother,  Peter  E.  Pulliam,  conveyed  said  Elizabeth 
to  the  town  of  Grand  Gulf,  where  they  had  a  deed  prepared  for 
her  signature,  whereby  it  was  declared  that,  for  the  consideration 
of  one  dollar,  the  said  Albert  and  Elizabeth  Pulliam  conveyed  to 
said  P.  E.  Pulliam  the  said  house  and  lot  in  Natchez,  which  deed 
was  acknowledged  in  the  usual  form  and  delivered  to  said  P.  E. 
Pulliam;  that,  at  the  same  time,  herself  and  husband  executed  an 
assignment  of  said  notes  to  P.  E.  Pulliam,  without  any  considera- 
tion therefor;  all  of  which  she  charges  was  done  to  defraud  her 
out  of  her  property,  and  that,  had  she  not  been  removed  from  her 
friends  in  Louisiana,  and  had  she  not  been  forced  by  personal  vio- 
lence and  the  promise  of  better  treatment  thereafter,  she  would 
never  have  signed  said  instruments  of  conveyance.  Pulliam  took 
his  wife  back  to  the  log  shanty,  where  she  remained  in  a  suffering 
condition  until  December,  1838,  when  he  put  her  on  a  steamboat, 
without  money  and  without  protection,  to  go  to  see  an  uncle  near 
Natchez;  that  she  was  landed  at  Natchez,  and  had  to  seek  her 
uncle's  residence  alone;  that  Pulliam  had  promised  to  call  for  her 
in  two  weeks,  but,  not  doing  so,  she  returned  to  the  log  shanty, 
found  it  deserted,  and  all  her  furniture  removed.  Finding  herself 
totally  abandoned,  she  returned  to  her  friends  in  Louisiana,  on 
whom  she  has  been,  and  is  now,  solely  dependant  for  clothing  and 
the  necessaries  to  support  a  miserable  existence;  that  said  Pulliam, 
since  he  abandoned  his  wife,  has  remained  on  Big  Black  island,  in 
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the  Mississippi  river,  consorting  with  a  set  of  lawless  men,  who 
are  universally  regarded,  by  all  persons  in  the  neighborhood,  as  a 
gang  of  banditti;  that,  during  the  whole  time  complainant  lived 
with  Pulliam,  "he  never  allowed  her  one  cent  of  money  to  pur- 
chase any  articles  which  she  might  require,  and  that,  so  complete 
has  been  the  system  of  robbery  and  wrong  practiced  on  complain- 
ant, said  Pulliam  has  disposed  of  all,  or  a  large  portion,  of  her 
household  furniture,  clothing,  and  even  a  fine  gold  watch  and 
chain  for  which  she  paid  two  hundred  dollars  before  her  marriage, 
has  been  seized  upon  by  said  Pulliam." 

The  bill  charges  that  P.  E.  Pulliam  has  re-conveyed  said  house 
and  lot  in  Natchez,  to  A.  B.  Pulliam,  and  that  said  Peter  has  fraud- 
ulently received,  without  consideration,  a  conveyance  from  A.  B. 
Pulliam  to  a  tract  of  land  in  Claiborne  county. 

Complainant  prays  for  an  injunction  restraining  said  Pulliams 
from  disposing  of  or  intermeddling  with  any  of  said  property,  or 
the  rents  and  profits  thereof,  and  from  collecting  said  notes ;  that 
an  account  be  taken  and  a  receiver  appointed ;  that  said  deeds  of 
conveyance  be  declared  void  and  cancelled,  and  that  a  divorce  a 
mensa  et  tharobe  granted.  A  pro  confesso  was  entered  against 
P.  E.  Pulliam. 

The  answer  of  A.  B.  Pulliam  admits  the  marriage  and  receipt 
of  the  property,  and  the  transfer  of  the  same,  and  that  with  the 
money  received  on  the  notes  he  purchased  a  tract  of  land  in  Clai- 
borne county,  as  stated  in  the  bill ;  but  denies  all  fraud  and  ill- 
treatment  of  complainant;  denies  that  he  abandoned  her,  but 
charges  that  she  abandoned  him ;  says  he  always  treated  her  with 
lriminpggj  and  furnished  her  all  the  comforts  of  life ;  says  he  did 
not  marry  her  for  her  property,  but  for  love  ;  that  since  she  left 
him  he  has  urged  her  to  return  to  him,  and  offered  her  money,  but 
she  refused  both,  and  that  he  is  now  willing  to  receive  her  and 
perform  his  marriage  vows ;  denies  all  the  material  allegations  on 
which  the  equity  of  the  bill  rests. 

After  this  answer  two  supplemental  bills  were  filed,  charging 
that  Pulliam  had  received  the  money  on  both  of  the  notes  for 
$5411  11  cents  each,  and  also  that  he  was  living  in  open  adultery 
-with  a  woman  by  the  name  of  Cissna;  these  charges  were  not  denied. 

The  deposition  of  Daniel  Green  states,  that "  Albert  B.  Pulliam 
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removed  from  the  place  he  was  living  at  about  four  miles  above 
Grand  Gulf  to  Big  Black  Island,  in  the  fall  of  1838.  He  took  a 
portion  of  his  furniture  and  household  stuff  with  him;  he  continu- 
ed to  live  alternately  at  both  places,  until  the  fall  of  the  year  1841; 
during  all  that  time  he  appeared  to  be  travelling  about,  and  when- 
ever he  got  home  he  had  a  large  gang  of  persons  with  him ;  the 
general  character  of  these  persons  with  whom  he  associated  during 
that  period  were  reputed  to  be  thieves  and  robbers.  There  were 
a  great  many  depredations  committed  in  the  neighborhood  of  Big 
Black  Island  during  that  period,  and  it  was  reported  they  had  a 
considerable  quantity  of  counterfeit  money  in  their  possession.  In 
the  fall  of  the  year  1841,  a  company  of  the  citizens  of  Claiborne 
county  proceeded  to  Big  Black  Island,  in  consequence  of  the  gen- 
eral bad  character  of  those  living  there,  drove  them  off,  and  burn- 
ed their  wood  and  their  shanties;  since  which  no  depredations 
have  been  committed  there,  or  in  that  neighborhood.  Since  the 
fall  of  1841  A.  B.  Pulliam  has  not  returned  to  this  part  of  the 
country.  He  always  went  armed.  Some  time  in  June  1840  he 
took  up  with  a  woman  of  the  name  of  Cissna,  a  daughter  of  Wil- 
liam Cissna,  and  lived  with  her  at  the  same  place  where  he  used 
to  live  with  his  wife ;  he  lived  with  her,  and  Pulliam  told  witness 
he  kept  her  as  a  wife,  and  slept  with  her ;  he  continued  to  live 
with  her  until  he  was  run  off  from  Big  Black  Island.  In  1839  he 
kept  a  yellow  girl  at  the  same  place.  I  do  not  think  from  my 
knowledge  of  the  character  of  said  Pulliam,  that  any  decent  wo- 
man or  one  having  a  regard  for  the  moral  proprieties  of  life,  would 
live  with  him  or  could  live  with  him  in  credit  or  in  safety.  Some 
time  in  the  year  1841 1  heard  Pulliam  say  he  owned  a  house  and 
lot  in  Natchez,  and  he  had  it  fixed  so  that  nobody  could  get  it 
I  heard  him  say  it  was  worth  ten  thousand  dollars — I  heard  him 
say  he  rented  it  at  one  hundred  dollars  per  month,  and  subsequent- 
ly at  seventy-five  dollars.  The  woman  Cissna  left  the  place  where 
they  had  been  living,  at  the  same  time  he,  Pulliam  did,  and  by  his 
orders  and  directions,  and  aided  in  packing  up  the  furniture  and 
stuff  to  go  off  with.  During  the  period  of  the  above  transactions 
I  lived  within  about  a  quarter  of  a  mile  of  said  Pulliam.  During 
the  time  Mrs.  Pulliam  lived  with  him  at  this  place  his  course  of 
conduct  was  about  the  same,  having  always  had  a  gang  about  him. 
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B.  W.  Fair  says  the  same  as  Green,  and  further  "  was  present 
when  Pulliam  took  the  woman  Cissna  in  a  skiff  on  board  the  Em- 
press ;  he  said  he  was  going  to  take  her  to  Princeton  to  marry  her, 
for  if  he  married  her  down  here  his  wife  would  make  a  fuss  about 
it"  William  Gyles  states  that  he  is  acquainted  with  the  parties  to 
this  suit,  "  that  both  before  and  after  the  separation  of  A.  B.  Pulliam 
and  his  wife,  he  heard  Pulliam  say  that  he  married  his  wife  for 
her  property,  he  also  stated  repeatedly  to  witness  that  as  soon  as 
he  could  get  his  wife's  property  into  his  own  hands,  damn  her,  he 
intended  to  quit  her,  and  he  would  not  live  with  her  any  longer; 
after  they  separated,  Pulliam  told  witness  that  he  would  not  live 
with  her  any  longer ;  that  he  had  got  all  of  her  property  fixed  so 
that  she  nor  any  of  her  relations  could  get  any  of  it ;  that  he  did 
not  intend  she  should  have  any  of  it."  These  declarations  were 
made  to  witness  some  twenty  times,  and  Pulliam  generally  con- 
cluded his  remarks  by  saying  "By  God  he  married  her  for  her 
property,"  he  also  said  he  was  glad  her  brothers  and  sisters  would 
support  her,  that  he  was  tired  of  her ;  Pulliam  has  never  allowed 
her  any  thing  for  her  support  since  their  separation;  witness  and 
his  brother  has  supported  her  all  the  time ;  she  has  been  in  deli- 
cate health,  and  has  needed  the  assistance  of  servants  and  medical 
attendance ;  thinks  one  thousand  dollars  would  be  a  reasonable 
allowance  for  her  support  one  year;  Pulliam  received  the  money 
on  two  notes  for  $5,411  11  each,  and  gave  none  to  his  wife. 
Immediately  after  the  separation  Mrs.  Pulliam  came  to  witness' 
house  in  a  destitute  condition ;  had  on  an  old  calico  dress  and  one 
thin  under  dress,  one  old  pair  of  stockings  full  of  holes,  and  one 
pair  of  coarse  pegged  [shoes  with  holes  in  them;  this  was  all  the 
clothing  Mrs.  Pulliam  had.  In  December,  1839,  Pulliam  told  wit- 
ness that  he  was  one  of  the  Murrell  gang,  and  he  did  not  care  who 
knew  it  In  December,  1838,  witness  had  a  conversation  with  de- 
fendants both  together,  in  which  P.  E.  Pulliam  said  that  Albert  and 
his  wife  had  made  a  deed  to  him  for  the  house  and  lot  in  Natchez. 
Albert  replied  he  had  it  fixed  so  that  his  wife  nor  none  of  her  re- 
lations could  ever  get  any  of  it ;  Peter  made  no  reply  to  the  con- 
trary, and  Albert  at  the  same  time  observed  that  he  got  the  rent  of 
the  house  and  lot,  and  he  could  make  Peter  do  just  as  he  pleased, 
and  Peter  made  no  reply  to  the  contrary. 

30* 
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James  A.  Maxwell  states,  that  in  May,  1838,  A.  R  Pulliam 
wrote  him  a  letter  which  is  made  an  exhibit  to  his  deposition,  in 
which  he  says  "there  is  a  house  and  lot  come  by  my  wife,  it  being 
real  estate,  I  cannot  hold  it  I  believe  if  she  decease  first  I 
wish  to  make  a  conveyance  to  my  brother,  and  then  from  him  to 
me,  so  as  the  title  may  lay  in  me ;  for  instance,  sell  to  him  and 
him  to  me.  I  have  a  copy  of  the  deed  which  I  will  bring 
with  me.  Likewise  I  wish  to  sell  to  him  two  notes  of  hand  which 
I  showed  to  you  last  winter,  for  ready  money."  This  letter  was 
delivered  by  P.  E.  Pulliam,  who  was  familiar  with  the  subject  mat- 
ter of  the  same  and  a  party  to  the  fraud.  A  few  days  after  this  A. 
B.  Pulliam  and  his  wife  and  P.  E.  Pulliam  called  on  witness  and 
he  drew  the  deed  for  the  house  and  lot  in  Natchez,  and  the  assign- 
ment of  the  two  notes  as  set  forth  in  complainant's  bill ;  says  no 
consideration  money  was  paid,  and  from  the  conversation  of  the 
parties,  none  was  to  be  paid. 

James  A.  Maxwell  for  complainant 

Rucks  &  Yergers  for  defendants. 

The  Chancellor. 

It  has  not  been  my  lot  to  examine  a  case  in  which  there  is  so 
much  wickedness  and  depravity  displayed  as  in  the  one  before  me. 
It  appears  that  the  complainant,  on  her  marriage  with  the  defend- 
ant, A.  B.  Pulliam,  was  the  owner  of  a  house  and  lot  in  the  city 
of  Natchez,  estimated  to  be  worth  ten  thousand  dollars,  and  was 
also  entitled  to  an  undivided  sixth  part  of  the  estate  of  her  father, 
in  Louisiana,  estimated  at  sixty  thousand  dollars.  That  she  had 
been  raised  in  ease  and  affluence.  That  immediately  after  the 
marriage  the  parties  went  to  Louisiana,  where  they  continued  to 
reside  with  her  friends,  until  January,  1837,  when  they  removed, 
against  the  wishes  of  the  wife,  to  this  state.  In  the  mean  while, 
the  husband  had  procured  the  possession  of  two  promissory  notes 
for  five  thousand  four  hundred  and  eleven  dollars  each,  as  a  part 
of  the  distributive  share  of  his  wife  in  the  estate  of  her  father.  It 
appears  that  after  their  removal  to  this  state,  the  husband,  by  re- 
peated importunities,  made  under  various  pretexts,  procured  his 
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wife  to  unite  with  him  in  a  conveyance  of  her  house  and  lot  in 
Natchez,  and  in  an  assignment  of  the  notes  to  his  brother,  P.  EL 
Pulliam,  who  is  made  a  defendant  to  the  bill.  That  after  he  ac- 
complished this  purpose,  he  abandoned  his  wife,  leaving  her  in  a 
delicate  state  of  health,  and  wholly  without  the  means  of  subsis- 
tence. The  proof  shows  that  no  consideration  was  paid,  or  se- 
cured to  be  paid,  by  the  brother,  who  thus  became  ostensibly  the 
purchaser  of  the  property. 

It  is  also  in  evidence,  that  the  husband,  under  pretext  of  being 
the  agent  of  his  brother,  has  since  continued  to  exercise  control 
over  the  house  and  lot,  and  to  receive  the  rents  and  profits;  and 
he  admits  in  his  answer,  that  he  received  the  proceeds  of  the 
notes  and  invested  them,  in  part,  in  a  tract  of  land  in  Claiborne 
county.  It  is  obvious  from  these  facts,  that  the  sale  to  the  brother 
was  merely  colourable,  and  was  a  fraudulent  contrivance,  intend- 
ed to  wrest  from  the  hands  of  the  wife  any  control  over  her  prop- 
erty during  her  life,  and  to  secure  to  himself  the  reversion,  if  she 
should  die  without  issue.  It  is  moreover  in  evidence,  that  the  de- 
fendant, A.  B.  Pulliam,  who  was  very  poor,  has  repeatedly  been 
heard  to  say  that  he  married  the  complainant  for  her  property,  and 
that  he  had  then  got  it  fixed  so  that  neither  she  nor  her  relations 
should  have  any  of  it. 

It  is  impossible,  after  a  recital  of  these  facts,  to  resist  the  conclu- 
sion, that  A.  B.  Pulliam  was  influenced  in  his  marriage  with  the 
complainant  by  the  most  unworthy  and  treacherous  purposes,  and 
that  all  his  subsequent  conduct,  with  reference  to  her  property, 
was  governed  by  the  most  corrupt  design,  which  design  he  accom- 
plished only  by  making  his  brother,  who  is  his  co-defendant,  also 
his  co-worker  in  iniquity.  The  result  of  these  machinations  has 
been  to  divest  the  complainant  of  an  estate  which  gave  her  a 
handsome  independence,  to  which  she  was  separately  entitled,  both 
by  the  laws  of  this  state  and  of  Louisiana,  and  to  throw  her  upon 
the  charity  of  her  friends  for  a  precarious  subsistence. 

It  only  remains  to  declare  the  mode  of  restoring  to  the  complain- 
ant the  rights  of  which  she  has  been  thus  wrongfully  deprived/ 
The  admission  in  the  answer,  that  the  tract  of  land  in  Claiborne 
county  was  purchased  with  the  money  of  the  complainant,  creates 
a  resulting  trust  in  her  favor,  which  will  be  declared;  and  the  de- 
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fcndant,  A.  R  Pulliam,  will  be  directed  to  convey  said  tract  of 
land,  by  special  warranty,  to  the  complainant,  within  thirty  days 
from  the  date  of  the  decree.  A  commissioner  will  be  appointed 
to  execute  sucl^  conveyance  on  default  of  said  Pulliam.  The 
deed  to  P.  E.  Pulliam  for  the  house  and  lot  in  Natchez,  is  declared 
fraudulent  and  void,  and  the  complainant  held  to  be  entitled  to 
receive  the  previous  and  accruing  rents  and  profits  thereof,  as  also 
the  subsequent  rents  and  profits  of  the  tract  of  land  in  Claiborne 
county.  The  defendants  will  be  perpetually  enjoined  from  receiv- 
ing or  asserting  any  right  to  such  rents  and  profits.  And  I  think 
that  the  defendant's  conduct  in  having  adopted  another  woman  as 
his  wife,  as  is  fully  proven,  connected  with  his  heartless  abandon- 
ment of  his  lawful  wife,  and  his  fraudulent  attempt  to  cheat  her 
out  of  her  property,  are  considerations  sufficiently  strong  in  law 
and  in  fact  to  at  least  warrant  me  in  granting  the  prayer  of  the 
bill  for  a  divorce  from  bed  and  board.  The  defendants  must  pay 
the  costs  of  the  suit. 
Let  a  decree  be  prepared  accordingly. 
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To  constitute  a  partnership  as  between  the  parties  thereto,  there  must  be  a  joint 
ownership  of  the  partnership  property,  and  an  agreement,  either  express  or  implied, 
to  participate  in  the  profits  and  share  the  loss  of  the  business. 

Foiling  agreed  to  give  his  notes  for  #5,000  to  McGraw  lor  a  half  interest  in  his  drag 
•tore;  the  two  to  be  partners  in  that  business.  McGraw,  believing  that  Palling 
could  execute  the  notes  at  any  time,  suffered  him  to  act  as  a  partner;  to  buy  and 
sell  goods  in  the  partnership  name,  and  hold  himself  out  to  the  world  as  a  partner; 
but  Pulling  failed  to  execute  his  notes  for  his  share  of  the  partnership  stock,  and 
advanced  no  money  to  the  concern ;  held  by  the  court,  that  the  delivery  of  the  notes 
was  a  condition  precedent,  and  that  no  right  of  partnership  Tested  in  Palling  until 
he  complied  with  it 

In  sales  of  goods  to  be  paid  for  in  cash,  or  secured  by  notes,  the  payment  of  the 
one  or  the  delivery  of  the  other  is  a  condition  precedent  implied  in  the  contract 
of  sale;  and  in  such  case  if  the  goods  are  even  delivered,  yet  if  the  delivery  is 
made  subject  to  the  delivery  of  the  note  to  be  given,  the  right  of  property  in  the 
goods  is  not  changed. 

The  original  terms  of  a  partnership  may  be  waived  or  tacitly  changed  by  the  conduct 
of  the  partners,  so  as  to  substitute  new  terms  and  conditions ;  but  before  the  terms 
of  the  original  agreement  can  be  considered  as  waived,  superceded  or  dispensed 
with,  it  must  appear  that  some  new  terms  have  been  agreed  upon  as  a  substitute. 

Where  by  the  terms  of  a  contract  the  acts  to  be  performed  are  mutual  and  dependent, 
either  party  may  abandon  the  contract  upon  the  failure  of  the  other  to  comply  with 
his  part  of  it 

Where  goods  are  to  be  paid  lor  on  delivery,  if,  on  the  delivery,  the  vendee  refuses  to 
pay  for  them,  the  vendor  has  a  lien  for  the  price,  and  may  resume  the  possession 
of  the  goods,  upon  the  ground  that  the  delivery  was  conditional. 

The  first  canon  of  the  law  of  partnership  is,  that  each  party  must  bring  something 
either  in  money,  property  or  labor,  into  the  common  stock  or  fund.  A  partnership 
formed  upon  any  other  basis  would  be  a  mere  nullity. 

The  complainant  in  this  case  states,  that  for  some  time  previous 
to  January,  1835,  George  Pulling,  the  defendant,  had  been  his 
clerk  in  his  apothecary  store;  that  being  well  pleased  with  him  as 
a  clerk,  he  proposed  to  take  him  in  as  a  partner  in  his  business, 
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provided  Pulling  would  execute  to  complainant  his  note  with  a 
satisfactory  indorser  for  the  sum  of  five  thousand  dollars,  that 
being  one  half  of  the  estimated  value  of  complainant's  stock  of 
drugs  and  medicines  then  on  hand;  said  note  to  be  dated  on  the 
first  day  of  January,  1837,  and  payable  on  the  first  of  January, 
1838,  with  interest ;  that  thereupon  complainant  would  enter  into 
a  written  agreement  of  partnership  with  said  Pulling,  and  make 
over  one  half  of  said  stock  to  him.  Pulling  assented  to  the  pre- 
position, and  complainant  McGraw  had  written  articles  of  partner- 
ship drawn  up  and  shown  to  Pulling,  ready  to  be  executed  on  the 
delivery  of  said  note  by  Pulling.  Pulling  did  not  immediately 
deliver  said  note,  but  confiding  in  his  promise  and  ability  to  do  so, 
McGraw  suffered  Pulling  to  appear  and  act  as  his  partner  in  his 
said  apothecary  store.  About  the  fifteenth  of  January,  1837,  Pul- 
ling expressed  his  fear  that  if  he  gave  the  note,  as  previously 
agreed,  he  would  not  be  able  to  pay  it  at  maturity.  McGraw  then 
agreed  with  Pulling  to  take  two  notes  for  twenty-five  hundred 
dollars  each,  the  one  payable  on  the  fifteenth  day  of  January,  1838, 
and  the  other  on  the  first  day  of  February,  183a  The  notes 
were  drawn,  and  Pulling  told  McGraw  that  one  Walter  Irwin 
would  indorse  them,  which  was  satisfactory  to  McGraw.  Pulling 
however  neglected  to  execute  and  deliver  the  notes,  and  the  same 
were  finally  returned  unexecuted.  In  the  mean  time  Pulling  had 
been  acting  as  a  partner  of  McGraw  on  the  faith  of  said  agree- 
ment, and  goods  had  been  purchased  in  their  joint  name.  In  the 
month  of  December,  1837,  McGraw  became  dissatisfied  with  the 
delay  of  Pulling  to  complete  his  contract,  as  also  with  his  neglect 
and  inattention  to  business,  and  proposed  a  settlement;  but  Pul- 
ling refused  to  settle  until  he  had  paid  for  half  of  said  stock  of 
goods,  but  made  no  offer  to  pay  for  the  same.  On  the  fourth  of 
January,  1838,  McGraw  again  offered  to  execute  the  articles  of 
partnership,  provided  Pulling  would  pay  the  five  thousand  dollars, 
which,  by  the  terms  of  the  first  agreement,  was  then  due.  Pul- 
ling refused  the  offer.  During  this  time  about  eight  thousand 
dollars'  worth  of  goods  had  been  purchased  in  the  name  of 
McGraw  &  Pulling,  five  thousand  of  which  had  been  paid  from 
the  proceeds  of  the  sales  of  the  goods  of  McGraw,  Pulling  having 
never  advanced  anything  towards  the  capital  stock,  or  in  payment 


OF  CHANCERY.  369 

Patrick  EL  McGraw  r.  George  Polling,  and  George  Palling  v.  Patrick  H.  McGraw. 

for  the  goods,  but  on  the  contrary,  taken  about  one  thousand  dol- 
lars out  of  the  proceeds  of  the  store.  The  bill  prays  for  an 
account  to  be  taken  between  the  parties,  and  that  Pulling  may  be 
perpetually  restrained  from  intermeddling  with  said  store,  the 
books,  accounts,  &c.,  upon  the  execution  by  McGraw  of  a  bond 
with  sufficient  security  to  indemnify  Pulling  against  all  claims 
that  may  come  against  him  as  an  acting  partner  in  said  concern. 

The  answer  of  Pulling  admits  the  offer  and  acceptance  of  the 
partnership,  but  denies  that  there  were  any  such  conditions  annex- 
ed to  it  as  alledged  by  McGraw;  charges  that  the  partnership  ac- 
tually commenced  on  the  1st  of  January,  1837;  admits  the  articles 
of  agreement  were  drawn  up;  denies  that  he  assented  to  them; 
admits  that  the  goods  were  estimated  at  ten  thousand  dollars,  and 
that  McGraw  offered  to  take  notes,  as  stated  in  his  bill,  and  that 
it  was  finally  agreed  upon  that  Pulling  should  give  his  two  notes 
for  twenty-five  hundred  dollars  each,  to  fall  due  on  the  1st  of  Feb- 
ruary and  March,  1838;  denies  neglect  and  inattention  to  the  busi- 
ness of  the  concern;  admits  that  eight  thousand  dollars  worth  of 
goods  were  bought  in  the  partnership  name ;  that  he  never  ad- 
vanced any  thing  to  the  partnership,  but  says  .said  goods  were 
partly  paid  for  out  of  the  joint  funds  of  McGraw  and  Pulling;  ad- 
mits the  receipt  of  one  thousand  dollars,  or  thereabouts;  states  that 
he  was  an  experienced  and  skilful  druggist,  and  was  about  to  enter 
into  business  himself  on  his  own  account  when  McGraw  made  the 
said  offer  of  partnership,  as  respondent  believes,  to  prevent  compe- 
tition in  business;  denies  that  the  execution  of  the  notes  was  a  condi- 
tion precedent  to  the  commencement  of  the  partnership,  but  says 
they  were  to  be  given  as  collateral  security,  and  that  the  same  were 
to  be  paid  out  of  the  proceeds  of  the  business;  denies  that  the  notes 
were  ever  presented  to  him  by  McGraw  to  be  signed,  and  says  he 
has  always  been  ready  to  execute  the  same,  and  have  them  in- 
dorsed. 

After  filing  this  answer  Pulling  filed  a  cross  bill,  charging  the 
same  matters  contained  in  his  answer,  and  further  stating  that  he 
was  a  full  and  unconditional  partner  of  McGraw;  that  during 
that  period  the  profits  of  the  concern  were  about  twenty-five 
thousand  dollars;  that  he  is  entitled  to  one  half  of  the  same;  that 
McGraw  fraudulently  refrained  from  presenting  the  notes  to  him 
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for  execution,  and  now  falsely  pretends  that  because  said  notes 
were  not  executed  Pulling  is  no  partner  in  the  concern,  and  not 
entitled  to  a  share  of  the  profits;  that  McGraw  has  filed  his  bill  in 
chancery  and  obtained  an  injunction  restraining  him,  &c. 

The  cross  bill  prays  that  the  partnership  may  be  dissolved;  that 
an  account  may  be  taken;  that  McGraw  be  decreed  to  pay  Pulling 
what  may  appear  to  be  due;  that  a  receiver  be  appointed  to  take 
possession  of  the  partnership  effects,  and  to  carry  on  and  conduct 
said  establishment  until  the  final  decree  of  the  court;  and  that 
McGraw  be  restrained  from  intermeddling,  &c.  in  the  mean  time. 

McGraw  answers  the  cross  bill,  and  denies  all  its  material  alle- 
gations; states  that  he  did  draw  up  the  notes  and  present  the  same 
to  Pulling  to  be  signed  and  indorsed,  and  told  Pulling  at  the  time 
that  Walter  Irwin  would  indorse  them,  and  that  his  indorsement 
would  be  satisfactory.  Pulling  took  the  notes,  retained  them 
several  days,  and  returned  them  unindorsed;  denies  that  he  ever 
agreed  to  draw  up  and  present  said  notes  to  Pulling,  but  that  the 
same  was  a  voluntary  undertaking;  denies  that  Pulling  had  any 
intention  of  opening  a  drug  store  on  his  own  account;  charges 
that  Pulling  removed  the  books  of  account  from  the  store  without 
MeGraw's  consent  or  knowledge;  that  Pulling  was  a  great  part  of 
his  time  absent,  and  neglected  the  business  of  the  store;  denies 
that  the  profits  of  the  store  were  twenty-five  thousand  dollars,  and 
says  they  will  not  exceed  two  thousand  dollars;  and  insists  that 
all  the  statements  of  the  original  bill  are  true,  and  is  ready  to 
prove  the  same. 

Much  testimony  was  taken  to  show  the  amount  of  business 
done  by  McGraw  and  Pulling,  and  the  nett  profits  arising  there- 
from; but  inasmuch  as  the  only  question  decided  by  the  chancel- 
lor was  as  to  the  existence  of  a  partnership  between  the  parties, 
the  evidence  to  that  point  only  will  be  given. 

Mark  Izod  testified  that  he  understood  from  both  parties  that 
Pulling  was  to  be  a  partner  with  McGraw  in  the  drug  store,  in  the 
city  of  Natchez,  in  the  year  1837,  on  condition  that  Pulling  was 
to  execute  certain  notes,  I  think  two,  for  the  amount,  altogether,  of 
five  thousand  dollars,  which  notes  he  knew  were  never  executed; 
that  in  January  or  February,  1838,  McGraw  made  Pulling  a 
proposition  for  an  amicable  settlement  of  their  business,  that  wit- 
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ness  was  called  upon  by  McGraw  to  be  present;  that  McGraw 
proposed  to  sell  out  to  Pulling  on  certain  conditions  mentioned, 
but  Pulling  refused  to  make  any  settlement,  saying  that  "he  was 
in  possession  of  the  premises,  and  that  he  could  not  be  turned  out 
except  by  force."  Witness,  at  the  request  of  McGraw,  then  made 
Pulling  another  proposition  for  an  amicable  settlement,  which  was 
refused  McGraw  then  asked  Pulling  to  execute  the  notes  accord- 
ing to  agreement,  which  he  refused  to  do,  saying  he  had  posses- 
sion of  the  premises,  <fcc. 

Michael  Cotter  testified,  that  about  the  first  of  February,  1837; 
McGraw  handed  to  Pulling  two  notes  of  two  thousand  five  hun- 
dred dollars  each,  in  presence  of  witness,  at  the  store  of  McGraw 
&  Pulling;  McGraw  then  left  the  store,  and  Pulling  said  to  wit- 
ness that  Walter  Irwin  had  once  done  him  a  favor  by  indorsing 
for  him,  and  he  intended  to  try  him  again;  does  not  know  that 
the  notes  were  ever  completed,  but  Pulling  said  he  intended  to  do 
so,  and  that  said  notes  were  to  be  executed  for  Pulling's  share  in 
the  drug  store. 

The  correspondence  of  McGraw  &  Pulling  with  several  com- 
mercial firms  in  Boston  and  New  Orleans,  was  proven,  to  show 
that  McGraw  recognized  Pulling  as  a  partner;  also  an  indenture, 
leasing  a  store,  in  the  hand  writing  of  McGraw,  signed  "McGraw 
<fc  Pulling,"  by  McGraw  himself;  the  rent  of  the  store  was  paid 
alternatelyby  McGraw  and  Pulling,  and  the  receipt  given  to  them 
as  a  firm  in  their  firm  name. 

Robert  C.  Campbell  states  that  he  was  employed  by  Pulling  to 
post  books  of  the  firm,  in  July  or  August,  1837;  that  McGraw 
frequently  talked  with  him  about  the  books,  and  hurried  him  to 
make  out  the  accounts;  the  same  were  made  out  in  the  name  of 
McGraw  &  Pulling.  In  the  spring  of  1837,  McGraw  told  wit- 
ness that  he  had  taken  Pulling  in  partnership  with  him  in  the 
drug  business;  in  the  latter  part  of  1837,  McGraw  and  Pulling 
had  some  difficulty,  and  the  former  told  witness  that  he  wanted 
no  advantage  of  Pulling;  that  he  would  make  him  a  proposition 
to  buy  or  sell;  heard  McGraw  frequently  speak  of  the  business  of 
the  firm,  and  never  heard  him  deny  the  partnership.  In  Decem- 
ber, 1838,  McGraw  and  Pulling  had  a  quarrel;  Pulling  complained 
that  McGraw  had  sent  orders  to  New  York  for  goods  for  the  firm 
Vol.  I.— 31 


362  SUPERIOR  COURT 

Patrick  H.  McGraw  v.  Geoige  Polling,  and  George  Pulling  v.  Patrick  H.  MoGnw. 

without  Polling's  knowledge,  which  McGraw  denied.  Pulling 
had  the  principal  charge  of  the  business,  but  McGraw  attended  to 
it  when  Pulling  was  absent.  Some  time  after  the  partnership  had 
commenced,  witness  heard  Pulling  say  he  was  to  give  notes  for 
his  share  of  the  stock,  and  that  McGraw  was  to  get  them  in- 
dorsed. %  McGraw  &  Pulling  advertised  goods  for  sale  in  the 
newspapers. 

J.  P.  Daily  states  that  in  the  commencement  of  the  year  1837, 
McGraw  told  him  that  Pulling  was  a  partner;  there  were  certain 
conditions  which  Mr.  Pulling  was  to  perform;  the  giving  of  notes 
by  Pulling  for  his  share  of  stock;  McGraw  said  Pulling  could  fix 
them  at  any  time;  that  Mr.  Irwin  had  promised  to  indorse  them 
for  Pulling.  Witness  thinks  Pulling  one  of  the  most  able  apothe- 
caries in  the  place. 

Thomas  Ran  states  that  McGraw  told  him  that  Pulling  was  his 
partner  in  the  drug  store. 

William  Frisby  and  Asa  Frisby  say  that  Pulling  is  a  good 
apothecary. 

James  Edwards  states  that  he  published  the  Natchez  Courier, 
and  that  McGraw  sent  him  an  advertisement  to  publish,  in  his 
own  hand  writing,  signed  "McGraw  &  Pulling,"  and  headed  "Im- 
ported Medicines."  Witness  published  same;  knew  there  was  a 
proposition  for  a  partnership  between  them,  and  that  Pulling  was 
to  give  notes  for  five  thousand  dollars  for  his  share  of  the  stock: 
they  treated  each  other  as  partners,  and  acted  as  such  before  the 
notes  were  executed.  Witness  drew  up  articles  of  partnership, 
but  does  not  know  that  they  were  executed. 

George  Winchester  for  complainant,  McGraw. 

Although,  as  between  McGraw  and  Pulling  and  third  persons, 
a  partnership  existed,  yet,  as  between  McGraw  and  Pulling,  there 
was  no  partnership,  and  Pulling  has  no  claim  as  partner. 

As  between  McGraw  and  Pulling,  according  to  the  statements 
of  both,  to  constitute  a  partnership  between  them,  each  must  have 
been  owners  of  half  the  capital  stock,  and  each  was  to  derive  half 
die  profits  and  abide  half  the  losses. 

If  Pulling  never  put  into  the  concern  five  thousand  dollars,  (the 
capital  stock  being  agreed  by  both  at  ten  thousand  dollars,)  then 
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he  could  not  be  entitled  to  half  the  profits,  or  liable  for  half  the 
losses,  as  between  themselves;  and,  if  so,  there  was  no  partnership 
as  between  them. 

Now,  it  is  clear,  from  the  whole  case,  that  Pulling  never  put 
any  thing  into  the  concern  in  the  shape  of  capital,  and  he  distinct- 
ly admits  this  in  his  answer.  An  ingenious  attempt  is  made,  how- 
ever, to  make  him  owner  of  half  the  stock,  by  setting  up  a  claim 
to  half  of  the  profits  of  the  whole  capital  stock,  owned  exclusive- 
ly by  McGraw,  and  then  making  this  half  the  profits  a  payment 
into  the  concern  of  half  the  capital.  But  the  fidlacy  of  this  at- 
tempt is  exposed  by  a  mere  statement  of  it. 

Pulling  was  to  secure,  by  notes  indorsed,  the  payment  of  five 
thousand  dollars  to  McGraw,  for  an  assignment  by  McGraw  to 
him  of  half  the  capital  stock — the  whole  of  the  five  thousand 
dollars  to  be  paid,  according  to  Polling's  own  statement,  by  the 
1st  of  March,  1838.  But  could  he  be  allowed  to  withdraw  this 
sum  from  the  concern  to  pay  it  with  ?  That  would  be  to  with- 
draw his  whole  stock  from  the  concern  in  the  very  act,  and  at  the 
very  moment,  of  becoming  the  owner  of  it  But,  aside  from  the 
absurdity  of  this  attempt,  the  terms  of  their  contract  for  a  partner* 
ship  repel  it.  It  is  immaterial  whether  the  execution  of  the  notes 
was  to  be  a  condition  precedent  to  McGraw's  assigning  to  him  one 
half  the  stock  or  not;  the  execution  and  delivery  of  the  notes, 
with  an  indorser,  was  to  be  the  consideration  of  the  assignment, 
and  McGraw  was  not  bound  to  assign  until  Pulling  executed  the 
notes.  Pulling  has  never  given  the  notes,  and  can  therefore  make 
no  pretence  to  be  the  owner  of  half  the  stock. 

And  although  McGraw,  even  after  the  notes  were  to  have  been 
paid,  still  offered  to  let  him  become  the  owner  of  half  the  stock 
if  he  would  then  pay  him  the  purchase  money,  and  to  settle  with 
him  as  a  partner,  allowing  him  half  the  profits,  still  Pulling  failed 
or  refused  to  make  the  payment 

As  to  his  excuses  for  not  delivering  the  notes,  or  for  not  paying 
the  five  thousand  dollars,  even  if  they  were  ever  so  good  and  rea- 
sonable, they  could  not  make  him  owner  of  half  the  stock.  He 
could  not  acquire  a  title  to  one  half  of  MeGrawfc  stock  of  medi- 
cines, because  McGraw  did  not  draw  up  and  prepare  the  notes  for 
him,  even  if  McGraw  pomised  so  to  do;  nor,  when  the  time  arri- 
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ved  at  which  the  stock  was  to  be  paid  for,  and  McGraw  offered  to 
let  him  into  the  ownership  if  he  would  then  pay,  could  he  acquire 
a  title  to  the  stock,  because  he  was  unable  to  pay,  and  McGraw 
knew  he  was  unable. 

To  have  become  entitled  to  one  half  the  profits,  he  must,  ac- 
cording to  their  contract,  have  become  the  owner  of  half  th$ 
stock;  and,  to  have  become  the  owner  of  half  the  stock,  he  must, 
according  to  their  contract,  have  given  his  notes  with  an  indorser, 
to  secure  the  payment,  or  he  must  have  paid  the  consideration  of 
five  thousand  dollars.  He  has  never  done  either.  He  has  never 
put  any  thing  into  the  concern.  He  has  never  paid  for  a  dollar  of 
the  stock.  If,  then,  he  is  entitled  to  half  the  profits,  he  is  entitled 
to  it  solely  for  his  services. 

If  McGraw  had  agreed  to  furnish  the  whole  capital  stock,  and 
Pulling  to  give  his  services,  and  upon  these  terms  a  mutual  part- 
nership had  been  formed,  in  which  they  were  to  divide  equally 
the  profit  and  loss,  then  Pulling  might  claim  one  half  the  profits. 
But  this  was  not  an  equal  partnership,  in  which  one  was  to  fur- 
nish the  whole  capital  and  the  other  merely  his  services.  Pulling 
was  to  put  in  half  the  stock,  and,  to  enable  him  to  do  so,  McGraw 
offered  to  sell  him  half,  for  his  notes  indorsed,  for  five  thousand 
dollars. 

Can  Pulling  call  upon  this  court  to  compel  McGraw  to  convey 
half  the  stock,  without  showing  that  he  has  either  given  the  notes 
or  offered  to  give  the  notes,  or  to  pay  the  money,  in  consideration 
of  which  he  was  to  become  the  owner  of  half  the  stock? 

But,  until  he  can  show  himself  the  owner  of  half  the  stock,  he 
can  never  claim  half  the  profits,  upon  his  own  statement  of  the 
terms  of  the  partnership. 

The  excuse  set  up  for  not  giving  the  notes — suppose  McGraw 
promised  to  prepare  the  notes:  it  is  idle  to  talk  of  such  a  promise 
as  constituting  any  part  of  the  contract,  or  the  failure  to  prepare 
the  notes  as  any  excuse  for  not  giving  the  notes.  Pulling  could 
have  prepared  the  notes  himself,  if  McGraw  failed  or  refused  to  do 
so.  But,  to  prevent  all  controversy  on  so  singular  a  position, 
McGraw  has  proved,  by  two  witnesses,  that  he  did  prepare  and 
deliver  to  Pulling  the  notes  to  procure  an  indorser. 

But  it  may  be  said  that  goods  having  been  purchased  in  the 
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partnership  name,  would  make  them  partners  as  between  them- 
selves. That  might  be  true  to  the  extent  of  the  goods  so  purcha- 
sed, if  there  had  not  been  an  express  agreement  as  to  the  terms  of 
the  partnership.  But  as  there  is  an  express  contract  on  both  sides 
as  to  the  terms  of  the  partnership  they  were  to  form,  in  which 
tbey  were  to  be  equal  owners  of  the  whole  stock,  and  equally  in- 
terested in  profit  and  loss,  it  is  impossible  to  establish  any  differ- 
ent partnership.  How  would  this  court  ascertain  what  were  the 
profits  and  losses  on  the  particular  goods  and  medicines  so  pur- 
chased in  their  joint  names,  so  as  to  distinguish  them  from  the 
profits  and  losses  on  the  stock  owned  exclusively  by  McGraw  ? 
It  could  not  be  done  if  attempted,  and,  to  do  it,  the  court  would 
have  to  disregard  the  contract  of  the  parties,  and  create  a  new 
contract  of  partnership  for  the  particular  benefit  of  the  party  who 
has  failed  to  comply  with  the  express  contract  for  a  partnership 
between  them. 

The  purchase  of  stock  in  their  joint  names  is  evidence  of  part- 
nership as  between  them  and  the  persons  of  whom  they  purcha- 
sed; but  it  is  no  evidence  of  a  partnership,  or  the  particular  terms 
of  a  partnership,  between  themselves.  As  between  McGraw  and 
Pulling,  McGraw  might  be  wholly  bound  to  pay  for  the  goods 
bought  in  their  joint  names;  and  yet,  as  between  McGraw  and 
Pulling  and  the  vendors,  both  might  be  bound. 

There  is  no  pretence  that  Pulling  has  ever  paid  for  any  portion 
of  the  goods;  and,  even  should  he  have  to  pay,  McGraw  would 
be  bound  to  him  for  the  same,  if,  as  between  themselves,  there 
was  no  partnership. 

If,  in  order  to  settle  and  collect  old  accounts,  or  for  any  other 
cause,  McGraw  chose  to  permit  Rilling  to  appear  to  the  world  as 
his  partner,  and  Pulling  chose  so  to  appear,  and  as  such  to  become 
bound  as  partners  to  third  persons,  it  was  competent  for  them  to 
do  so  without  being  partners  as  between  themselves. 

The  partnership,  if  any  exist,  is  an  entire  thing,  and  this  court 
cannot  divide  it  It  cannot  be  made  a  half  or  a  quarter  partnership 
concern  between  Pulling  and  McGraw,  and  three  quarters,  half, 
or  quarter,  &c.  the  sole  concern  of  McGraw. 

If  partner  at  all,  it  must  be  under  the  express  agreement  which 
excludes  an  implied  one,  and  he  must  be  an  equal  partner  in  the 

31* 
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whole  capital  stock  and  profit  and  loss.    Gow  on  Partnership, 
page  8 — 9. 

Even  in  a  case  of  an  implied  partnership,  in  10  Vesey,  page  56, 
where  the  jury  found  the  son  entitled  to  a  quarter  of  the  profits, 
the  chancellor  says :  "  In  this  view  the  result  appears  extraordina- 
ry. The  proposition  being,  that  the  son  was  interested  in  some 
share  not  exceeding  a  moiety,  the  jury  in  some  way  upon  the  foot* 
ing  of  a  quantum  meruit,  find  him  entitled  to  a  quarter.  I  have 
no  conception  how  that  principle  can  apply  to  a  partnership."  Here 
the  express  agreement  between  Pulling  and  McGraw  excludes  a 
quantum  meruit. 

Actions  at  law  may  be  maintained  by  one  partner  upon  a  cove- 
nant or  contract  in  articles  of  partnership  for  a  failure  to  enter  into 
the  partnership  according  to  covenant,  2  Stark,  N.  P.  107;  Gow  111. 

Suppose  Pulling  should  sue  McGraw  at  law  for  not  entering  into 
the  partnership,  could  he  recover  by  proving  that  McGraw  agreed 
to  draw  the  notes  which  Pulling  was  to  give  him  and  failed  to  do  it 

The  argument  that  Pulling's  half  of  the  profits  has  paid  for  half 
the  stock,  and  that  he  is  thereby  under  the  agreement  a  partner, 
assumes  that  he  is  entitled  to  half  the  profits ;  whereas  his  title  to 
half  the  profits  depends  under  their  express  agreement  upon  his 
first  becoming  the  owner  of  half  the  stock. 

But  how  is  it  to  appear  that  his  half  the  profits  would  pay  for 
half  the  stock.  His  right  to  apply  half  the  profits  as  a  payment 
of  the  stock,  could  only  arise  upon  a  settlement  of  an  account  of 
profit  and  loss,  which  settlement  defendant  seeks  to  compel  by  a 
decree  of  this  court.    13  East,  7. 

But  before  he  can  obtain  a  decree  compelling  McGraw  to  account 
as  partner,  he  must  show  that  he  is  a  partner,  and  that  fact  he  seeks 
to  establish  by  the  account  to  be  taken. 

Suppose  on  taking  the  account  it  should  appear  there  are  no 
profits,  but  a  loss.  Then  he  has  not  paid  for  half  the  stock,  he  has 
never  been  the  owner  of  it,  and  was  no  partner. 

Under  the  agreement,  by  this  mode  of  making  him  a  partner,  if 
the  profits  are  equal  to  the  amount,  or  more  than  what  he  was  to 
pay  for  half  the  goods,  then  he  is  a  partner  and  entitled  to  the  pro- 
fits. But  if  it  is  a  losing  concern,  and  the  goods  were  burnt,  or 
the  capital  wholly  sunk  by  bad  debts,  then  he  is  no  partner,  and 
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owes  McGraw  nothing  for  the  goods,  and  is  subject  to  no  loss  as 
between  himself  and  McGraw.  This  will  answer  to  no  definition 
of  partnership  in  elementary  books  or  books  of  reports. 

The  matter  is  so  plain  I  have  not  thought  it  necessary  to  make 
much  reference  to  authorities,  except  from  Digests.  7  Bingham 
714;  3  Bos.  &  Pul.  235 ;  6  Sarg.  &  Rawle,  337 ;  9  Johns.  Rep. 
489;  17Idem,40;  6  Pick.  Rep.  372 ;  4East,141;  2  B.  &  C. 
401,  or  9  E.  C.  L.  K.  122 ;  2  McCord's  Rep.  421 ;  4  Johns.  740 
251;  2  Johns.  300;  17  Vesey,  410;  18Vesey,300;  19Vesey,  29l! 

Putting's  cross  bill  should  be  demurred,  and  the  injunction  in 
McGraw's  bill  be  rendered  perpetual,  and  Pulling  decreed  to  pay 
the  costs. 

This  cause  was  at  hearing  at  the  last  term,  and  my  argument 
and  brief  prepared  for  submitting  it  then,  being  set  for  hearing  for 
a  particular  day.  Since  the  commencement  of  the  present  term, 
defendant  notified  McGraw  and  took  several  depositions  of  wit- 
nesses,  at  which  time  I  understand  by  letter  from  McGraw,  he  in 
traduced  some  witnesses  also.  All  this  evidence,  even  under  the 
latitude  of  our  statute,  I  conceive  to  be  irregularly  taken  and  im- 
proper. 

I  have  not  examined  any  of  it,  as  I  conceive  no  possible  evi- 
dence in  the  cause  can,  under  the  pleadings,  make  any  difference 
in  the  decision;  as  no  other  partnership  than  the  express  one  sta- 
ted by  complainant  and  admitted  by  defendant,  is  pretended  in  the 
pleadings  on  either  side. 

I  understand  from  McGraw's  letter,  the  object  of  the  new  evi- 
dence was  to  prove  the  profits  of  his  concern  greater  than  he  ad- 
mits in  his  answer  to  the  cross  bill.  If  his  answer  in  this  respect 
were  even  disproved  by  positive  and  sufficient  evidence,  it  still 
leaves  the  question  where  it  was  before,  viz :  can  Pulling  make 
himself  a  partner  if  the  profits  of  McGraw's  stock  was  sufficient 
to  pay  McGraw  the  $5000  Pulling  was  to  pay  or  secure  to  be  paid 
to  become  a  partner,  and  come  out  no  partner  if  it  turns  out  on 
taking  the  account  that  the  profits  are  not  sufficient  In  other 
words,  is  he  a  partner  for  sharing  the  profits  in  the  event  of  a  pro- 
fitable concern,  but  no  partner  for  sharing  the  losses  in  the  event 
of  a  losing  concern.  And  if  he  is  to  be  made  a  partner,  what  are 
the  terms  of  the  partnership  to  be  newly  raised  between  them? 
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Bat  the  parties  most  be  confined  to  the  express  agreement  for  a 
partnership  between  them,  as  no  other  agreement  is  set  up  in  the 
pleadings. 

Montgomery  <L  Boyd  for  respondent  Polling. 

To  constitute  a  partnership  inter  se,  the  existence  of  written 
articles  is  not  essential ;  the  mere  act  of  trading  together  jointly 
being  sufficient  for  that  purpose,  Gow,  marginal  p.  5.  Where  there 
are  articles  of  co-partnership  they  will  supply  the  rule  by  which  to 
determine  any  disagreement,  yet  the  subsequent  transactions  of  the 
partners  may  control  and  supersede  clauses  in  those  articles,  or 
may  furnish  evidence  of  a  new  agreement  different  from  the  writ- 
ten articles,  provided  those  transactions  manifest  a  different  inten- 
tion, for  whatever  may  be  the  language  of  a  partnership  deed,  the 
dealings  and  transactions  among  the  partners  may  be  such  as  to 
amount  to  distinct  evidence  that  some  of  the  articles  were  waived 
by  the  parties,  <fcc.  Gow,  page  11;  6  S.  &  R.  337;  6  Pick.  372; 
9  John.  489;  17  John.  530. 

An  actual  ostensible  partner  is  one  who  not  only  participates  in 
the  profits  and  losses,  but  who  appears  and  exhibits  himself  to  the 
world  as  a  person  connected  with  the  partnership.  Gow,  14.  Either 
his  right  to  share  in  the  profits,  or  the  permitted  exhibition  of  his 
name  as  a  partner,  would  be  sufficient  to  make  him  responsible  to 
third  persons.  Gow,  14.  And  wherever  the  existence  of  a  part- 
nership as  to  third  persons  is  established,  the  presumption  of  law 
is  that  a  partnership  exists  between  the  parties.  Gow,  13-14 ;  2 
Campbell,  45. 

The  Chancellor. 

It  is  necessary,  to  a  correct  understanding  of  this  case,  that  I 
should  advert  to  the  leading  facts  as  they  appear  in  the  pleadings 
and  proof.  The  original  bill  states,  that  in  January,  1837, 
McGraw,  having  on  hand  a  stock  of  drugs  and  medicines  in  the 
city  of  Natchez,  worth  ten  thousand  dollars,  proposed  to  the  de- 
fendant, Pulling,  (who  was  then  acting  as  his  clerk,)  the  formation 
of  a  partnership,  on  condition  that  Pulling  should  give  his  notes, 
with  good  security,  payable  thereafter,  for  five  thousand  dollars, 
being  one  half  the  estimated  value  of  said  stock  of  drugs  and 
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medicines.  That  this  proposition  was  assented  to  by  Pulling,  and 
that  upon  the  faith  that  Pulling  would  comply  with  his  part  of  the 
agreement,  the  parties  were  thereafter  held  out  as  partners  in  the 
business  of  buying  and  vending  drugs  and  medicines.  That  Pul- 
ling took  some  blank  notes,  promising  to  sign  them  and  hare  them 
indorsed  by  Walter  Irwin,  which  were  to  be  returned  to  McGraw 
in  payment  of  one  half  of  said  stock.  That  Pulling  has  never 
executed  and  delivered  the  notes  aforesaid,  or  paid  any  part  of  the 
five  thousand  dollars,  but  refuses  to  do  either,  and  has  neglected 
the  business  and  withdrawn  money  from  die  house,  <fcc;  and 
prays  that  Pulling  may  be  perpetually  injoined  from  interfering 
with  die  concern,  upon  his  giving  him  a  bond  of  indemnity 
against  any  partnership  liability. 

Pulling  admits  in  his  answer  die  proposition  for  a  partnership, 
but  denies  that  the  execution  and  delivery  of  the  notes  was  a  con- 
dition precedent  to  the  commencement  of  the  partnership,  and  in- 
sists that  the  contract  of  partnership  was  complete  on  the  first  of 
January,  1837.  He  admits  that  he  refused  to  sign  the  articles  of 
partnership,  offered  as  exhibit  (A)  to  complainant's  bill,  and  says 
that  the  notes  which  he  was  to  give  were  to  be  held  up  until  they 
could  be  paid  out  of  the  profits  of  the  concern.  He  has  filed  a 
cross  bill,  in  which  he  prays  for  a  dissolution  of  the  partnership 
and  for  an  account,  &c. 

The  most  of  the  testimony  in  the  case  is  directed  to  the 
establishment  of  various  acts  and  admissions  on  the  part  of 
McGraw,  with  reference  to  the  existence  of  a  co-partnership  be- 
tween himself  and  Pulling.  Both  parties  distinctly  admit  that 
there  was  an  agreement  for  a  partnership;  but  it  is  insisted  by 
McGraw  that  this  agreement  was  not  carried  into  effect  in  conse- 
quence of  Putting's  failure  to  comply  with  his  part  of  the  agree* 
ment,  and  that  a  partnership,  therefore,  never  did  exist  as  between 
them.  There  is  no  question  here  as  to  the  right  of  third  persons 
to  treat  these  parties  as  partners;  the  question  is,  are  they  to  be 
considered  as  partners  as  between  themselves?  To  constitute  a 
partnership,  as  between  the  parties  thereto,  there  must  be  a  joint 
ownership  of  the  partnership  'property,  and  an  agreement,  either 
expressed  or  implied,  to  participate  in  the  profits  and  share  in  the 
loss  of  the  business.     Story  on  Partnership,  20;  Chase  v.  Barrett, 
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4  Paige  148,  Was  there  such  joint  ownership  in  this  case?  It  is 
not  pretended  that  the  notes  which  were  agreed  to  be  given  by 
Polling  were  ever  delivered;  his  right  therefore  to  one  half  of 
McGraw's  stock  in  trade  must  depend,  first,  upon  whether  the  de- 
livery of  the  notes  was  a  condition  precedent  to  such  rights,  and 
to  die  commencement  of  the  contemplated  partnership?  and  if  so, 
secondly,  whether  the  conduct  of  McGraw,  in  recognizing  the  ex- 
istence of  a  partnership,  was  a  waiver  of  that  condition. 

The  testimony  of  Edwards  proves  that  Pulling  was  to  become 
a  partner  and  give  his  notes  for  five  thousand  dollars,  but  whether 
the  notes  were  to  be  given  prior  or  subsequent  to  the  commence- 
ment of  the  partnership  he  does  not  know;  that  he  was  called  on 
to  draft  articles  of  partnership,  but  understood  that  they  were  not 
executed,  because  McGraw  was  to  get  Pulling's  notes  and  have 
them  indorsed.  Mark  Izod  proves  that  he  understood  from  the 
parties  that  Pulling  was  to  become  McGraw's  partner,  on  con- 
dition that  he  executed  two  notes  to  the  amount  of  five  thousand 
dollars;  that  in  an  attempt  at  a  settlement  between  the  parties,  he 
heard  McGraw  demand  the  execution  and  delivery  of  the  notes, 
which  Pulling  refused  to  give,  saying  he  had  possession,  and 
could  not  be  turned  out  except  by  force.  The  deposition  of  Daly, 
taken  by  Pulling,  proves  that  the  condition  upon  which  the  part- 
nership was  formed  was,  that  Pulling  should  give  his  notes  to 
McGraw  for  half  the  stock;  that  McGraw  expressed  a  confidence 
that  he  could  get  the  notes  at  any  time.  From  this  reference  to 
the  testimony,  I  conclude  that  the  agreement  between  the  parties 
was  virtually  a  contract  on  the  part  of  Pulling  to  buy  one  half  of 
McGraw's  stock  of  drugs  and  medicines,  and  then  carry  on  the 
business  jointly  as  partners;  and  that  the  execution  and  delivery 
of  the  notes  was  a  condition  precedent;  and  that  no  right  vested 
in  Pulling  until  he  complied  with  it,  or  it  was  distinctly  waived 
by  McGraw. 

It  is  a  general  and  familiar  principle  of  law,  that  in  sales  of 
goods,  to  be  paid  for  in  cash  or  secured  by  note,  the  payment  of 
the  one  or  the  delivery  of  the  other  is  a  condition  precedent,  im- 
plied in  the  contract  of  sale.  2  Kent's  Com.  492.  And  in  such 
case,  if  the  goods  are  even  delivered,  yet  if  the  delivery  is  made 
subject  to  the  delivery  of  the  note  to  be  given,  the  right  of  prop- 
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erty  in  the  goods  is  not  changed.  2  Kent  497,  489;  Barrett  v. 
Pritchard,  2  Pick.  612;  Copland  v.  Bosquet,  4  Wash  C.  C.'R  688; 
Whitewell  v.  Vincent,  4  Pick.  451. 

But  it  is  said  that  although  the  terms  of  the  original  agreement 
may  hare  required  a  delivery  of  the  notes  to  be  given  by  Pulling 
before  the  commencement  of  any  interest  on  his  part  in  die  goods, 
and  as  antecedent  to  a  partnership,  yet  that  the  subsequent  con- 
duct of  the  parties,  in  holding  themselves  out  to  the  world  as  part- 
ners, opening  partnership  books,  and  vending  goods  under  a  part- 
nership name,  is  evidence  that  McGraw  waived  or  dispensed  with 
that  condition.  I  have  no  doubt  that  the  original  terms  of  a  part- 
nership may  be  waived  or  tacitly  changed  by  the  conduct  of  the 
partners,  so  as  to  substitute  new  terms  and  conditions.  Where 
the  partners  have,  by  common  consent,  acted  upon  a  rule  variant 
from  their  original  agreement,  I  can  see  no  reason  why  they 
should  not  be  held  to  have  adopted  such  rule  as  a  part  of  the  terms 
of  their  association.  This  seems  to  have  been  the  doctrine  of 
Lord  EJdon  in  the  case  of  Const  v.  Harris,  1  Turner  &  Russell, 
496.  But  before  the  terms  of  the  original  agreement  can  be  con- 
sidered as  waived,  superseded  or  dispensed  with,  it  must  appear 
that  some  new  terms  have  been  agreed  upon  as  a  substitute.  In 
the  case  of  Robinson  v.  Paige,  3  Keys,  114,  it  was  held  that  a 
mere  treaty  for  a  change  in  the  terms  of  a  contract,  does  not 
amount  to  a  waiver,  unless  it  is  shown  that  it  was  the  intention 
of  the  parties  that  there  should  be  an  absolute  abandonment 
of  those  terms.  Was  there  any  substitution  of  new  terms  in 
the  contract  in  this  case,  or  any  intention  shown  to  absolutely 
abandon  those  in  the  original  agreement?  I  think  not  Although 
such  an  inference  seems  warrantable  from  the  conduct  of  the  par- 
ties, yet  the  testimony  shows  that  such  inference  is  not  consistent 
with  the  truth  of  the  case.  The  deposition  of  Daly,  on  cross 
examination,  shows  that  McGraw  expressed  a  confidence  that  he 
could  get  Puffing's  notes  at  any  time.  This  deposition  shows  two 
things: 

1.  That  McGraw  did  not  waive  nor  intend  to  waive  the  execu- 
tion and  delivery  of  the  notes,  and  that  he  considered  such  deliv- 
ery as  indispensable  to  vest  Pulling  with  an  equal  interest  in  his 
stock  of  medicines. 
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2.  McGraw's  confidence  that  he  could  get  the  notes  at  any  time 
accounts  for  his  speaking  of  the  partnership  as  already  existing, 
and  of  proceeding  to  business  as  though  the  contract  were  com- 
plete. 

The  fact  proven  by  Edwards,  that  the  written  articles  of  part- 
nership were  left  open,  because  the  notes  had  not  been  made,  and 
the  fact  that  those  articles  were  not  afterwards  signed  by  the  par- 
ties, are  full  evidence  to  my  mind  that  the  parties  themselves  did 
not  consider  their  contract  as  complete  without  the  execution  and 
delivery  of  the  notes  to  be  made  by  Pulling.  Then,  although 
Pulling  was  ostensibly  admitted  as  a  partner  entitled  to  one  half 
of  the  stock,  yet  it  is  clear  that  he  was  so  admitted  upon  the  con- 
dition and  understanding  that  he  would  execute  and  deliver  his 
notes  well  indorsed,  according  to  the  agreement;  and  there  is 
nothing  in  the  testimony  to  show  any  distinct  act  of  waiver  of 
this  condition  on  the  part  of  McGraw.  If,  then,  there  was  a 
delivery  of  the  goods  in  part  to  Pulling,  it  was  a  conditional  deliv- 
ery. In  the  case  of  Whitewell  v.  Vincent,  4  Pick.  451,  the  court 
say:  ({It  is  not  necessary,  in  order  to  make  the  delivery  condi- 
tional, that  an  express  declaration  should  be  made  to  that  effect, 
at  the  time  of  the  delivery.  It  is  sufficient  if  enough  appears  to 
show  that  such  was  the  intention  of  the  parties."  And  it  was 
held  in  that  case,  that  where  goods  are  sold  upon  condition  that 
the  vendee  gives  a  satisfactory  note  for  the  price,  and  he  does  not 
comply,  the  property  does  not  pass.  The  same  rule  was  laid 
down  in  the  case  of  Copland  v.  Bosquet,  4  Wash.  C.  C.  Rep.  588. 
And  I  know  of  nothing  in  the  nature  of  a  contract  by  which  one 
party  agrees  to  sell  to  the  other  one  half  of  his  stock  in  trade,  with 
a  view  to  a  partnership,  which  would  change  the  application  of 
the  rule.  It  is  laid  down  that  where  one  of  several  partners 
agrees  to  contribute  goods  as  a  part  of  his  stock,  this  agreement 
does  not  transfer  the  right  of  property  to  the  partnership  unless 
there  is  a  delivery.  Story  on  Part  130,  131,  note.  I  think  it 
clear  that  Pulling  was  permitted  to  act  and  to  be  held  out  as  a 
partner  upon  the  condition  that  he  was  to  comply  with  the  agree- 
ment, and  that  his  possession  under  these  circumstances  did  not 
change  the  right  of  property  as  to  one  half  the  stock  of  goods. 
In  the  case  of  Stevens  v.  Guppy,  3  Russ.  171,  it  was  held  that  the 
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purchaser  of  a  share  in  a  copartnership  business  does  not  waive 
objections  to  the  title  by  taking  possession  of  the  property,  and 
acting  as  a  partner,  where  it  appeared  that  it  was  the  intention  of 
the  parties  that  possession  should  immediately  commence,  and  the 
conveyance  be  made  at  a  future  day.  I  think  that  the  inference 
drawn  from  Pulling  continuing  in  the  store  and  exercising  acts  of 
ownership,  is  satisfactorily  accounted  for,  as  well  from  the  fact 
that  he  was,  at  the  time  of  the  proposed  partnership,  acting  as  a 
clerk  in  the  concern,  as  from  the  reliance  which  the  complainant 
alleges  he  continued  to  place  upon  Pulling's  promise  to  make  and 
deliver  his  notes  in  payment  for  a  share  of  the  goods.  McGraw 
does  not  appear  at  any  time  to  have  waived  a  compliance  with 
this  condition.  On  the  contrary,  we  find  him,  according  to  the 
testimony  of  Cotter,  calling  for  an  execution  and  delivery  of  the 
notes  a  short  time  after  the  partnership  was  to  commence;  and 
according  to  the  testimony  of  Izod,  again  renewing  that  call  about 
January,  1838,  when  Pulling  still  refused  to  comply  with  his  con- 
tract in  the  manner  agreed  upon. 

I  am  clearly  of  opinion  that  Pulling's  failure  to  comply  when 
urged  so  to  do,  amounted  to  an  abandonment  of  the  contract  on 
his  part,  and  that  McGraw  was  at  liberty  to  consider  the  agree- 
ment at  an  end,  and  to  call  upon  this  court  for  an  injunction 
against  any  interference  on  the  part  of  Pulling  with  the  books, 
stock,  or  money  of  the  concern*  Where  by  the  terms  of  a  con- 
tract the  acts  to  be  performed  are  mutual  and  dependant,  either 
party  may  abandon  the  contract  upon  the  failure  of  the  other  to 
comply  with  his  part  of  it  Ketchumv.  Evertson,  13  John.  R. 
369;  12  John.  274.  So  where  goods  are  to  be  paid  for  on  deliv- 
ery, if  on  the  delivery  the  vendee  refuses  to  pay  for  them,  the 
vendor  has  a  lien  for  the  price,  and  may  resume  the  possession  of 
the  goods,  upon  the  ground  that  the  delivery  was  conditional. 
Palmer  v.  Hand,  13  John.  434. 

Pulling's  proposition  in  his  cross  bill  to  execute  the  notes,  comes 
too  late.  This  is  not  the  kind  of  case  in  which  a  court  of  equity 
will  extend  indulgence  to  a  party  by  giving  him  time  to  complete 
his  contract.  From  this  view  of  the  case  I  conclude  that  no  inter- 
est in  the  stock  of  goods  was  to  vest  in  Pulling  until  he  gave  his 
notes  therefor,  and  that  this  condition  was  not  waived  by  McGraw. 
Vol-  I.— 32 
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But  suppose  the  partnership  is  to  be  considered  as  complete,  by 
reason  of  McGraw's  neglect  to  enforce  an  execution  and  delivery 
of  the  notes  from  Pulling,  and  by  his  having  suffered  him  to  be 
held  out  as  a  partner,  would  this  materially  change  the  rights 
of  Pulling?  Would  it  be  equitable  and  just  that  he  should  be 
allowed  to  come  in  and  share  one  half  the  profits  of  McGraw's 
capital,  without  having  advanced  a  dollar  to  the  common  stock? 
Pulling  says  in  his  answer  that  it  was  understood  that  he  was  to 
pay  for  his  half  out  of  the  profits  of  the  concern.  I  find  nothing 
in  the  testimony  to  support  this  extraordinary  pretension.  Accord- 
ing to  this,  McGraw  was  to  give  him  one  half  of  his  stock  of 
goods  and  wait  till  Pulling  could  realize  enough  from  the  profits 
arising  from  the  sale  thereof  to  pay  for  them.  This  would  indeed 
be  like  the  fabled  partnership  for  hunting  formed  between  the  lion 
and  other  beasts  of  the  forest,  in  which  the  lion  graciously  appro- 
priated the  whole  prey  to  his  own  use.  I  understand  that  the 
first  canon  of  the  law  of  partnership  is,  that  each  party  must 
bring  something  either  in  money,  property  or  labor  into  the  com- 
mon stock  or  fund,  and  that  a  partnership  formed  upon  any  other 
basis  would  be  a  mere  nullity.    Story  on  Part.  23;  3  Kent  24. 

Upon  the  whole,  I  shall  direct  a  decree  dismissing  the  cross  bill, 
and  perpetually  enjoining  Pulling  from  interfering  in  any  manner 
with  the  stock  of  drugs  and  medicines  which  formed  the  subject 
of  the  contract.  Tht  injunction  to  take  effect  upon  McGraw's 
executing  a  bond  with  security,  to  be  approved  by  me,  conditioned 
to  indemnify  Pulling  against  any  liability  he  may  have  incurred 
to  third  persons,  by  having  been  held  out  as  a  partner  of  McGraw. 
The  neglect  of  McGraw  to  put  an  end  to  the  agreement  at  an  ear- 
lier period,  I  think  properly  subjects  him  to  the  costs  of  the  suit. 
He  will  accordingly  be  decreed  to  pay  all  costs. 
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The  circuit  court  has  concurrent  jurisdiction  with  a  court  of  chancery,  for  the  purpose 
of  trying  the  validity  of  a  forfeited  forthcoming  bond,  upon  grounds  arising  anterior 
to  its  forfeiture;  and  the  court  which  first  takes  jurisdiction  will  retain  it. 

Where  a  forthcoming  bond  was  signed  in  blank,  and  the  sheriff  subsequently  filled 
the  same  up  conditioned  for  the  delivery  of  property  which  had  no  existence;  held 
by  the  court,  that  such  a  bond  is  wholly  without  consideration  as  to  the  sureties,  and 
creates  no  obligation  on  their  part,  legal  or  moral,  to  pay  it. 

The  validity  of  a  forthcoming  bond  depends  upon  there  having  been  a  substantial 
levy  made  upon  actual  tangible  property  of  the  defendant  in  execution,  which  was 
restored  to  him  upon  the  condition  that  it  should  be  redelivered  on  a  specific  day,  to 
be  sold. 

The  surety  on  a  forthcoming  bond  is  not  liable  on  the  same,  where  the  property  levied 
on  and  described  in  the  bond  is  not  liable  to  the  execution. 

The  obligation  of  a  surety  on  a  forthcoming  bond  is  not  that  he  will  pay  the  money, 
but  that  the  property  of  the  defendant  in  execution,  upon  which  a  levy  has  been 
made,  shall  be  forthcoming  for  that  purpose. 

The  bill  in  this  case  states,  that  on  the  fourteenth  of  April, 
1837,  defendants  recovered  a  judgment  against  Matthew  D.  Pat- 
ton,  since  deceased,  for  eleven  thousand  eight  hundred  and  ninety 
dollars  eighty  nine  cents,  besides  costs.  Execution  issued,  and 
on  the  twelfth  of  September,  1837,  said  Patton,  Long,  and  one 
Barry  W.  Benson,  since  deceased,  signed  a  blank  forthcoming 
bond,  which  was  afterwards  filled  up  without  their  knowledge  or 
consent.  That  said  bond  was  conditioned  for  the  delivery  of  no 
specific  property,  and  was  afterwards  filled  up  by  the  deputy 
sheriff  with  negroes,  purporting  to  be  Patton's  property,  some  of 
whom  were  included  in  a  mortgage  by  Patton,  and  others  had  no 
existence.  That  complainants  never  afterwards  assented  to  said 
bond.  The  bond  was  returned  on  the  second  of  October  forfeited. 
In  October,  1838,  complainants  moved  to  quash  an  execution 
which  issued  on  said  bond  for  irregularities  on  its  face;  which 
motion  was  overruled,  and  the  case  taken  to  the  High  Court  of 


376  SUPERIOR  COURT 

John  Long  et  al «.  United  8tatot  Bank. 

Errors  and  Appeals:  John  A.  Grimball  was  taken  as  security.  At 
December  term,  1840,  of  said  High  Court  of  Errors  and  Appeals, 
judgment  was  affirmed  against  all  the  complainants.  The  bill 
prays  for  a  perpetual  injunction,  and  general  relief 

The  amended  bill  states,  that  the  complainants  were  ignorant 
of  the  fact,  at  the  time  of  the  decision  of  the  supreme  court  in  this 
case,  that  a  large  number  of  the  slaves,  included  in  said  blank 
bond  as  filled  up,  were  not  in  existence.  That  they  afterwards 
ascertained  that  fact.  That  Benson  was  sent  down  to  Natchez  to 
attend  to  said  case,  and  that  he  took  sick  and  died;  and  that  in 
consequence  of  his  illness  he  failed  to  inform  their  counsel.  That 
said  bond  was  signed  in  blank:  this  fact  did  not  come  to  their 
knowledge  until  the  latter  part  of  the  year  1841. 

To  this  bill  and  the  amended  bill  the  defendants  filed  a  general 
demurrer,  upon  which  the  cause  was  set  down  for  hearing. 

John  B.  Forester  for  complainants. 

There  are  two  grounds  of  equity,  either  of  which  would  be  fatal 
to  this  bond.  The  one,  that  the  bond  was  signed  in  blank;  the 
other,  that  it  was  conditioned  for  the  delivery  of  negroes  not  in 
existence.  The  first  has  been  decided  by  this  and  the  supreme 
court,  and  it  is  useless  to  argue  it.  The  other  is  equally  valid,  as 
it  bound  the  complainants  to  deliver  property  that  was  not  in  ex- 
istence, and  therefore  was  an  obligation  that  it  was  impossible  to 
perform.  A  condition  in  an  obligation,  that  at  the  time  of  its  ex* 
ecution  is  impossible  to  be  performed,  is  void.  3  Com.  Dig.  p.  96; 
Co.  Lit.  206;  1  Rol.  420,  421,  435;  3  Ser.  74. 

But  it  is  objected,  that  the  case  has  been  adjudicated  at  law. 
This  is  denied.  The  bill  shows  that  the  motion  to  quash,  in  the 
circuit  court  of  Adams,  was  made  for  irregularities  on  the  face  of 
the  bond  and  the  execution,  and  therefore  did  not  touch  the  merits 
of  the  case.  The  merits  of  the  case,  as  now  presented,  never 
have  been  passed  upon  by  any  court.  The  complainants  were 
sureties,  and  were  ignorant  of  the  fact  that  property  had  been  in- 
cluded in  the  bond,  and  they  bound  for  its  delivery,  that  had 
no  existence  until  after  the  judgment  of  the  high  court  in  the  case; 
it  was  therefore  impossible  for  them  to  avail  themselves  of  it  Be- 
sides, they  believed  that  their  co-obligor,  Benson,  would  attend  to 
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it  and  give  all  necessary  information  to  their  counsel,  which  he 
was  prevented  from  doing  by  sickness  and  death. 

These  facts,  together  with  the  death  of  Patton,  the  principal, 
who  was  familiar  with  all  the  circumstances,  and  the  distance  of 
their  residence  from  Natchez  where  the  judgment  was  obtained, 
bring  this  case  clearly  within  the  jurisdiction  of  this  honorable 
court,  who  will  accordingly  look  into  the  merits  of  it. 

The  depositions  filed  in  the  cause  fully  sustain  the  allegations 
of  the  bill. 

Y.  E.  Howarp  for  complainant 

First.  This  court  has  decided  that,  inasmuch  as  the  defendant 
in  a  judgment  on  forfeited  forthcoming  bond  had  no  day  in  court, 
no  excuse  for  not  defending  at  law  need  be  alleged.  He  could 
not  make  the  motion  after  the  return  term  in  the  circuit  court. 

Second.  The  excuse  alleged  for  not  defending  at  law  is  ample. 
The  defence  was  prevented  by  the  sickness  of  one  of  the  defend- 
ants, who  was  the  agent  of  the  others  also.  2  Story's  Eq.  174-9; 
1  Cranch  336;  4  Call's  Rep.  279-5;  5  Call's  Rep.  279. 

Third.  The  newly  discovered  facts  are  sufficient  ground  for 
excusing  a  defence  at  law. 

Fourth.  There  is  no  ground  for  saying  that  the  matters  set  up 
in  the  bill  were  adjudicated  in  the  case  when  before  the  High 
Court  of  Errors  and  Appeals,  as  they  were  not  involved.  5  How. 
200.  The  very  point  must  appear  from  the  record  to  have  been 
passed  upon,  or  it  will  not  be  res  judicata.  4  Conn.  Rep.  276; 
4  Day  432;  10  Wen.  80;  3  Wen.  27;  8  Wen.  9;  3  Phil.  Ev.  826; 
note,  587,  late  edition. 

Montgomery  &  Boyd  for  respondents. 

Chancery  will  not  relieve  against  a  judgment  at  law,  on  the 
ground  of  its  being  contrary  to  equity,  unless  the  defendant  in  the 
judgment  was  ignorant  of  the  fact  in  question  pending  the  suit, 
as  it  could  not  have  been  received  as  a  defence,  or  unless  he  was 
prevented  from  availing  himself  of  the  defence  by  fraud  or  acci- 
dent, or  the  act  of  the  opposite  party,  unmixed  with  any  negli- 
gence or  fault  on  his  part.  1  J.  C.  R.  Lansing  v.  Eddy,  51;  3  ib. 
Duncan  v.  Lyon,  351;  6  ibid.  Foster  v.  Wood,  87;  7  Cranch,  Ma- 
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rine  Insurance  Company  v.  Hodgson,  336;  4  Munford,  Noland  v. 
Cromwell,  155;  3  Dess.  Winthrop  t>.  Lane,  324-5;  5  Paige,  Nor- 
ton v.  Wood,  249;  1  Edw.  Loud  v.  Sergeant,  164. 

The  Chancellor. 

This  case  was  submitted  upon  a  general  demurrer  to  the  bill. 
The  complainants  show  that  they  became  the  sureties  of  M .  D. 
Patton,  deceased,  on  a  forthcoming  bond,  taken  under  a  judgment 
against  him,  in  favor  of  the  Bank  of  the  United  States.  They 
allege  that,  at  the  time  of  signing  and  delivering  the  bond,  the 
same  was  blank  in  its  most  material  parts;  that  there  was  no  de- 
signation of  any  property  to  be  delivered,  and  that  the  blank,  in 
this  particular,  was  afterwards  filled  up,  without  their  knowledge 
or  consent,  with  the  names  of  different  slaves,  which  did  not  be- 
long to  the  said  Patton,  and  had  no  real  existence. 

It  appears  that  a  motion  was  subsequently  made,  in  the  circuit 
court  of  Adams  county,  to  quash  the  bond  aforesaid  for  supposed 
defects,  apparent  upon  the  face  of  it.  That  motion  was  overruled, 
and  an  appeal  was  taken  to  the  High  Court  of  Errors,  where  the 
judgment  below  was  affirmed,  and  this  proceeding  is  insisted  upon 
by  the  defendants  as  a  bar  to  any  relief  in  this  court,  upon  the 
ground  that  the  complainants  should  have  made  the  defence  in 
the  circuit  court  which  they  are  attempting  to  set  up  here. 

I  have  heretofore  held,  although  the  power  to  declare  a  bond 
void  might  be  one  of  which  a  court  of  law  has  concurrent  juris- 
diction, where  the  bond  is  sought  to  be  enforced  at  law,  yet,  as 
from  the  very  nature  of  the  proceeding  on  a  forthcoming  bond, 
the  obligors  could  have  no  day  in  that  court  to  question  its  validi- 
ty, that  this,  of  itself,  was  sufficient  to  give  this  court  jurisdiction, 
even  if  it  did  not  otherwise  exist.    Such  bond  is  taken  by  the 
sheriff  charged  with  the  execution,  and  the  condition  is  that  the 
obligors  will,  on  the  day  specified  for  that  purpose,  deliver  the 
property,  levied  on  by  the  execution,  to  the  officer,  to  be  sold.    If 
default  is  made,  the  statute  declares  that  the  bond  shall  have  "the 
force  and  effect  of  a  judgment,  and  thereupon  an  execution  may 
issue  against  all  the  obligors."    This  judgment  attaches,  in  vaca- 
tion, by  the  silent  operation  of  law,  without  the  active  sanction  of 
any  judicial  functionary,  and  becomes  complete  and  perfect  the 
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moment  that  a  forfeiture  of  the  condition  of  the  bond  takes  place. 
If,  then,  the  forfeiture  of  the  bond  has,  ipso  facto,  "the  force  and 
effect  of  a  judgment,"  and  is  then  returned  into  the  court  from 
which  the  execution  emanated,  upon  what  rule  of  pleading  or 
practice  can  the  obligors  be  heard  to  object,  in  that  court,  that  the 
bond  is  not  their  act  and  deed,  because  it  was  signed  and  deliver- 
ed in  blank?  That  question  was  foreclosed  the  moment  the  judg- 
ment took  effect.  The  bond  goes  into  that  court  clothed  with  all 
the  legal  attributes  of  a  judgment,  and  is  returned  there  simply 
that  an  execution  may  issue  upon  it.  All  inquiry  into  the  founda- 
tion of  this  statutory  judgment  would  seem  to  be  as  effectually 
foreclosed  in  that  tribunal  as  if  the  judgment  had  been  formally 
rendered  in  that  court;  for  the  legislature  has  declared  that  it  shall 
have  "the  same  force  and  effect." 

It  is  true  that  the  court  may  entertain  a  motion  to  quash  for 
errors  of  law  apparent  in  the  bond,  but  this  is  nothing  more  than 
the  supervisory  power  it  may  exercise  over  its  own  judgment,  by 
way  of  motion  in  arrest  thereof. 

What  is  "the  force  and  effect"  of  a  judgment,  upon  common 
law  principles?  One  of  its  most  obvious  and  salutary  effects  is, 
to  preclude  all  subsequent  inquiry  into  the  merits  or  validity  of 
the  foundation  of  the  action  upon  which  it  was  rendered.  It 
would  not  be  pretended,  where  the  court  itself  rendered  a  judg- 
ment upon  a  common  law  or  other  bond,  that,  when  the  plaintiff 
calls  for  his  execution,  the  defendant  may  interpose,  as  an  objec- 
tion thereto,  a  plea  of  non  est  factum  to  the  bond,  and  ask  for  an 
issue  to  try  that  fact;  and  yet  it  would  be  difficult  to  find  any  dis- 
tinction in  principle  between  the  two  kinds  of  judgments. 

The  High  Court  of  Errors  have  repeatedly  recognized  a  forfeit- 
ed forthcoming  bond  as  having  all  the  incidents  and  effect  of  a 
technical  judgment.  Indeed,  I  understand  the  cases  to  accord 
with  the  views  I  have  here  expressed,  and  to  hold  that  you  can- 
not at  law  go  behind  the  judgment  on  the  bond  for  the  purpose  of 
inquiring  into  its  validity.  The  cases  of  Weathersby  t>.  Proby,  1 
How.  98,  and  the  U.  S.  Bank  v.  Patton,  5  idem,  238,  doubtless 
hold  that  doctrine.  My  attention,  however,  has  been  called  to  a 
recent  decision  of  that  court,  in  which  the  right  of  the  circuit 
court  to  cause  an  issue  to  be  made  up  for  the  trial  of  the  validity 
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of  the  bond  after  it  had  became  a  judgment,  seems  to  be  sanc- 
tioned.   Such  is  the  case  of  Williams  v.  Grutcher,  5  How.  71. 

It  would,  perhaps,  be  difficult  to  reconcile  the  principles  of  that 
decision  with  the  previous  adjudications  of  the  same  court ;  but 
that  is  not  my  province.    It  becomes  the  law  to  this  court,  and  it 
is  my  duty  to  follow  it    According  to  that  case,  die  circuit  court 
has  concurrent  jurisdiction  with  this  court,  for  the  purpose  of  try- 
ing the  validity  of  the  bond  upon  grounds  arising  anterior  to  its 
forfeiture.  It  follows  upon  familiar  principles,  that  which  ever  court 
first  takes  jurisdiction,  must  finally  decide  the  case.    In  Franco  r. 
Bolton,  3  Yes.  368,  a  bill  was  filed  to  have  a  bond  delivered  up, 
after  there  had  been  a  judgment  at  law  upon  it,  on  the  ground  that 
the  bond  was  void.    The  bill  was  dismissed  upon  demurrer,  the 
court  held  that  it  was  competent  for  the  complainant  to  have  plead- 
ed the  same  matter  at  law,  and  have  had  the  bond  declared  null 
and  void.    Although  the  authority  of  that  case  seems  to  have  been 
questioned  by  Lord  Eldon  in  the  case  of  Bromley  v.  Holland,  7 
Yes.  3,  yet  I  do  not  find  that  it  has  been  overruled.    The  case  of 
Gray  v.  Mathias,  5  Yes.  286,  seems  to  be  a  recognition  of  the  same 
doctrine.    As  then  the  complainants'  while  they  were  urging  their 
motion  to  quash  this  bond  in  the  circuit  court,  might  also  have 
insisted  upon  its  invalidity  by  reason  of  its  having  been  delivered 
in  blank,  I  must  hold  them  precluded  from  relief  here  as  to  that 
ground,  as  it  cannot  be  doubted  that  they  were  then  cognizant  of 
its  existence ;  and  they  show  no  sufficient  excuse  why  they  did  not 
make  it    The  omission  of  their  agent  to  call  the  attention  of  the 
counsel  who  conducted  the  motion,  to  that  point,  constitutes  no 
excuse. 

There  is  another  ground,  however,  upon  which  I  think  the  de- 
murrer must  be  overruled.  It  is  distinctly  alleged  in  the  bill,  that 
the  bond  was  filled  up  with  the  name  of  slaves,  which  did  not  be- 
long to  the  defendant  in  execution ;  and  which  had  a  mere  ideal 
existence,  and  that  the  complainants  did  not  know  this  fact  until 
after  their  motion  to  quash,  nor  until  a  short  time  before  filing  this 
bill.  If  the  sheriff  by  combination  with  the  defendant  or  plaintiff 
in  execution,  and  without  the  knowledge  of  the  sureties,  inserted 
in  the  bond  a  designation  of  property  which  did  not  belong  to  the 
defendant,  or  which  had  only  a  fictitious  existence,  and  conse- 
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quently  could  not  be  delivered,  in  discharge  of  the  condition  of 
the  bond,  it  was  a  fraud  upon  the  sureties  which  entitles  them  to 
relief  in  this  court.  Such  a  bond  would  be  wholly  without  con- 
sideration as  to  the  sureties,  and  would  raise  no  obligation  on  their 
part,  legal  or  moral,  to  pay  it.  The  validity  of  such  a  bond,  as  to 
the  sureties,  depends  upon  there  having  been  a  substantial  levy 
made  upon  actual,  tangible  property  of  the  defendant  in  execution,  ,v 
which  was  restored  to  him  upon  the  condition  that  it  should  be 
re-delivered  on  a  specified  day,  to  be  sold.  The  very  terms  and 
purposes  of  the  bond  distinctly  admit  the  right  to  deliver  the  pro- 
perty designated  in  discharge  of  such  bond ;  and  that  right  exists 
in  favor  of  the  surety,  if  he  can  peaceably  get  possession  of  th£ 
property.  But  how  is  the  property  to  be  delivered,  if  it  does  not 
belong  to  the  defendant  in  execution,  or  has  only  an  imaginary  ex- 
istence ?  Suppose  the  bond  were  sued  on  as  a  common  law  bond, 
the  breach  assigned,  would  necessarily  be  the  non-delivery  of  the 
property ;  can  it  be  doubted  that  the  sureties  might  plead  thereto 
the  non-existence  of  the  property,  and  the  fraud  practiced  upon 
them  in  that  particular  ?  I  think  not.  In  the  case  of  Lusk  v. 
Ramsey,  3  Munf.  Rep.  417,  the  court  decreed  a  perpetual  injunc- 
tion, at  the  instance  of  a  surety  on  a  forthcoming  bond,  upon  the 
ground  that  after  the  execution  of  the  bond  the  property  was  seized 
upon  by  virtue  of  an  older  execution,  and  he  thus  deprived  of  the 
right  to  deliver  it. 

The  principles  of  that  case  are  every  way  applicable  to  the  one 
before  me.  It  recognises  the  position  that  the  surety  on  the  bond 
should  not  be  made  liable,  unless  the  property  was  liable  to  the 
execution.  What  injury  has  the  plaintiff  at  law  sustained,  if  it 
were  not  so  liable  ?  Which  could  not  be  the  case  if  the  property 
did  not  belong  to  the  defendant,  or  had  no  real  existence ;  it  could 
place  him  in  no  worse  situation.  It  was  not  the  policy  of  the  law 
to  enable  the  creditor  to  entrap  by  this  process,  innocent  third  per- 
sons, into  a  liability  for  his  insolvent  debtor.  The  spirit  of  the 
law  contemplates  that  the  creditor  shall  recover  nothing  more  from 
the  sureties,  than  he  might  have  recovered  from  the  principal  debt- 
or, if  he  had  been  allowed  to  proceed  with  his  levy  to  a  sale  of 
his  property.  The  obligation  of  the  sureties  is  not  that  they  will 
pay  the  debt ;  but  that  the  property  of  the  defendant  in  execution 
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upon  which  a  levy  has  been  made,  shall  be  forthcoming  for  that 
purpose.  In  the  case  of  Kennedy  v.  Coleman,  2  Littell's  Rep.  7-8, 
in  a  proceeding  against  a  sheriff,  for  failing  to  return  an  execution ; 
although  at  law  he  was  liable  for  the  amount  of  the  execution, 
yet  it  was  held,  that  in  equity,  he  might  show  that  the  plaintiff 
could  not  have  recovered  any  thing  from  the  defendant  in  execu- 
tion. 

I  see  no  reason  why  the  same  measure  of  justice  should  not  be 
extended  to  the  sureties,  under  the  circumstances  stated  in  this 
bill.  The  case  is  altogether  analogous  in  principle.  I  am  accord- 
ingly of  opinion  that  the  demurrer  be  overruled,  and  that  the  de- 
fendant have  leave  to  answer. 
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John  McGuffie  v.  The  Planters'  Bank. 

The  cashier  of  a  bank  is  not  necessarily  one  of  the  corporators,  and  is  not  therefore  a 
defendant  to  a  bill  against  the  bank,  unless  made  so  by  the  bill. 

An  injunction  will  not  be  dissolved  upon  the  answer  of  a  person  who  is  not  a  party  to 
the  bill 

Where  a  bank  answered  a  bill  under  its  corporate  seal,  and  the  cashier  of  the  bank 
made  affidavit  that  the  statements  of  the  bill  were  "true  to  the  best  of  his  knowledge 
and  belief,"  without  stating  that  he  had  any  knowledge  of  the  facta  set  forth  in  the 
answer— held,  that  the  answer  was  not  evidence  against  the  positive  averments  of 
thebilL 

The  denials  of  an  answer,  made  on  information  and  belief,  are  not  sufficient  to  dis- 
prove positive  allegations  in  a  bill,  especially  when  the  equity  of  the  bill  is  not  charged 
to  be  in  the  knowledge  or  information  of  the  defendant 

Messrs.  Briggs  for  complainant. 
Montgomery  &  Boyd  for  defendants. 

The  Chancellor. 

This  is  a  motion  to  dissolve  the  injunction  granted,  in  vacation, 
upon  the  answer  of  the  Planters'  Bank.  The  equity  of  the  com- 
plainant's bill  rests  upon  the  allegation  that  the  forthcoming  bond 
upon  which  the  execution  issued  is  not  his  act  and  deed,  but  was 
signed  by  some  person  for  him,  without  his  authority  or  consent. 
The  answer  is  made  by  the  bank  under  their  corporate  seal,  and 
affidavit  is  made  on  the  answer  by  H.  D.  Mandeville,  who  is  stated 
to  be  the  cashier  of  the  bank,  in  which  he  swears  that  the  state- 
ments of  the  answer  "are  true  to  the  best  of  his  knowledge  and 
belief^  without  stating  that  he  has  any  knowledge  of  the  facts 
therein  set  forth.  Can  this  be  regarded  as  proof  against  the  state- 
ments of  the  bill?  The  cashier  of  a  bank  is  not  necessarily  one 
of  the  corporators,  and  is  not  therefore  a  defendant  to  the  bill.  Is 
there  any  instance  where  an  injunction  has  been  dissolved  upon 
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the  affidavit  or  answer  of  a  person  not  a  party  to  the  bill?  I  think 
not.  I  find  that  the  contrary  has  been  expressly  adjudged.  In 
the  case  of  Thompson  v.  Allen,  2  Hayw.  R.  151,  it  was  held  that 
an  injunction  will  not  be  dissolved  upon  the  affidavit  of  one  not 
a  party,  nor  upon  the  answer  of  one  who  is  not  a  defendant  to  the 
bill.  It  is  the  defendant  in  a  bill  who  is  to  be  affected  by  its 
charges,  and  the  complainant  is  entitled  to  have  from  him  a  dis- 
tinct answer  upon  all  the  grounds  on  which  he  seeks  to  charge 
him.  No  one  can  undertake  to  answer  for  the  defendant.  But 
admitting  that  I  can  notice  the  answer  as  the  answer  of  the  bank, 
yet  its  statements  are  not  sufficient  to  dissolve  the  injunction.  As 
to  the  material  allegations  of  the  bill,  the  answer  professes  to  be 
made  upon  information  and  belief,  and  upon  that  the  denials  of 
the  answer  are  based.  This  is  not  sufficient  to  disprove  the  posi- 
tive allegations  of  the  bill,  and  especially  where  the  equity  of  the 
bill  is  not  charged  to  be  in  the  knowledge  or  information  of  the 
defendant  Rogers  v.  Rogers,  1  Paige,  426;  idem,  411.  The 
positiveness  of  the  denial  of  the  answer  cannot  vary  its  character, 
where  it  is  apparent  that  the  defendant  could  not  have  been  per- 
sonally cognizant  of  the  facts  charged. 
Let  the  motion  to  dissolve  the  injunction  be  overruled. 
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Laughlin  McLaughlin  v.  Zenas  A.  Clark. 

Clark  sold  McLaughlin  goods  to  the  amount  of  five  handled  dollars,  and  took 
McLaughlin's  note  for  the  amount,  with  the  understanding  that  Clark  should 
receive  of  McLaughlin  cash  notes  in  payment  of  the  same.  Clark  placed  the  note 
for  five  hundred  dollars  in  the  hands  of  one  Neill,  an  attorney,  for  collection,  who 
brought  suit  on  the  same.  McLaughlin  placed  notes  in  the  hands  of  Neill  for  col- 
lection, and  took  a  receipt  from  Neill  stating  that  the  proceeds  of  said  notes,  when 
collected,  should  be  applied  to  the  payment  of  McLaughlin's  note  to  Clark,  on 
which  suit  was  then  pending.  Judgment  was  obtained  on  the  note  in  favor  of 
Clark,  and  execution  issued.  Neill,  the  attorney,  collected  #250  of  the  notes  left 
with  him  to  be  applied  to  the  payment  of  Clark's  note,  and  carried  the  same  with 
him  to  Texas.  Before  the  judgment  was  obtained,  Clark  wrote  a  letter  to  Neill, 
instructing  him  to  "withdraw  a  suit  of  him  the  said  Clark  against  the  said 
McLaughlin,  and  to  receive  the  claims  which  McLaughlin  had  proposed  to  give  him 
to  be  collected  for  the  use  of  Clark."  Held  by  the  court,  that  this  state  of  tacts  was 
not  sufficient  to  enjoin  the  collection  of  the  judgment  against  McLaughlin,  as  the 
letter  identified  no  particular  suit,  and  the  default  of  Neill,  the  attorney,  was  not 
the  act  of  Clark,  but  of  McLaughlin's  own  agent 

William  Thompson  for  complainant 

The  deposition  of  Rainey  disproves  the  answer  of  dark  where- 
in he  states  he  never  agreed  that  Neill,  the  attorney  for  him  in 
prosecuting  the  suit  against  McLaughlin,  should  receive  claims  to 
collect  for  him.  The  witness  proves  that  he  did  send  such  writ- 
ten authority  by  him  to  Neill,  and  instructed  him  to  dismiss  the 
suit  against  McLaughlin,  and  receive  the  claims  and  collect  them 
far  his  (Clark's)  use. 

We  contend,  then,  that  Clark  should  be  the  loser  by  the  attor- 
ney's default  in  carrying  off  the  money  he  had  collected,  and  the 
claims  placed  in  his  hands  which  were  not  collected,  and  that  an 
account  should  be  ordered. 

William  Yerger  for  respondent 

This  question  is  exceedingly  simple  and  plain.    If  complain- 
ant, from  his  own  showing,  did  not  hand  the  notes  to  Neill  before 
Vol.  1—33 
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court,  the  suit  was  not  to  be  dismissed;  therefore  as  he  does  not 
allege  that  he  gave  the  notes  to  Neill  before  court,  he  cannot  com- 
plain of  the  judgment. 

The  answer  sets  up  another  ground:  that  McLaughlin  put  the 
claims  in  the  hands  of  Neill,  took  the  receipt  of  Neill,  and  held 
it  and  still  holds  it;  that  he  never  furnished  to  him  (Clark)  the 
means  to  investigate  the  matter,  to  call  upon  Neill  for  a  settlement, 
to  ascertain  what  had  been  collected  or  what  could  be.  McLaugh- 
lin, by  holding  the  receipt  in  his  own  hands,  kept  Clark  in  utter 
ignorance.  He  did  not  know  what  claims  had  been  placed  in  the 
hands  of  Neill,  if  any;  he  could  not  apply  to  a  single  debtor,  nor 
had  he  any  means  to  find  out  who  the  claims  were  on  until  this 
bill  was  filed.  Complainant  alleges  two  hundred  and  fifty  dollars 
was  paid  to  Neill.  He  might  as  well  have  said  the  whole  was 
paid.  He  has  no  proof  that  a  cent  was  paid.  Clark  was  utterly 
ignorant  upon  the  subject,  and  has  said  nothing  about  it  But  if 
any  thing  was  paid,  why  did  not  McLaughlin  have  it  settled  and 
applied,  or  give  to  Clark  the  means  to  call  upon  Neill? 

The  case  presents  these  points — 

1.  Complainant  cannot  complain  of  the  judgment,  as  he  does 
not  allege  that  he  handed  over  the  notes  to  Neill  before  court.  If 
he  did  he  could  not  be  relieved  against  it  without  paying  what 
is  due. 

2.  Clark  was  to  give  credit  for  nothing  but  what  was  actually 
collected,  and  there  is  no  proof  that  anything  was  collected.  The 
allegation  that  two  hundred  and  fifty  dollars  was  collected,  is  an 
admission  that  the  balance  was  not;  so  there  is  no  dispute  about 
the  balance.    See  exhibit  B.  in  the  bill. 

3.  McLaughlin  held  the  receipt  of  Neill;  he  alone  could  have 
called  upon  Neill  or  upon  the  debtors  in  exhibit  B. ;  failed  to  do 
so;  does  not  pretend  that  he  furnished  to  Clark  any  information, 
even  so  much  as  that  he  had  put  any  claims  in  the  hands  of  Neill. 
It  would  be  a  gross  fraud  in  McLaughlin  to  throw  this  loss  upon 
Clark,  withholding  from  him,  as  he  did,  the  means  to  help  himself, 
and  all  information.  And  as  to  the  claims  which  the  bill  admits 
are  uncollected,  McLaughlin  controls  them.  He  still  holds  the 
receipt  and  can  cancel  it.  Clark  has  no  authority  to  call  upon  the 
debtors. 
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The  Chancellor. 

The  complainant  was  indebted  to  the  defendant  in  the  sum  of 
five  hundred  and  sixty  dollars,  and  was  to  give  the  defendant 
notes  on  third  persons,  to  be  collected  and  applied  to  the  discharge 
of  such  indebtedness.  The  defendant  sued  on  the  original  agree- 
ment, and  obtained  a  judgment,  which  this  bill  is  filed  to  injoin, 
upon  three  grounds. 

First.  That  the  complainant,  by  agreement,  placed  in  the  hands 
of  one  Neill,  as  the  attorney  of  Clark,  other  notes,  which  were 
collected  in  part  by  Neill,  who  fled  the  countty,  carrying  the 
money  so  collected  with  him. 

Second.  That  Neill,  as  the  attorney  of  Clark,  deceived  him,  by 
taking  a  judgment  against  him  contrary  to  his  promise. 

Third.  That  Clark  wrote  a  letter  to  Neill,  instructing  him  to 
dismiss  the  suit  against  the  complainant,  and  to  receive  notes  from 
him,  and  collect  them  for  his  (Clark's)  use. 

All  these  allegations  are  flatly  denied  by  the  answer,  which 
says,  that  if  any  claims  were  placed  in  Neill's  hands  by  the  com- 
plainant, (which  is  denied,)  that  it  was  purely  an  arrangement  be- 
tween Neill  and  complainant,  with  which  the  defendant  had 
nothing  to  do. 

The  deposition  of  Rainey,  the  only  witness,  is  altogether  too 
vague  and  indefinite  to  overrule  the  positive  denials  of  the  answer. 
It  [will  apply  about  as  well  to  one  case  as  another.  There  is 
nothing  in  it  to  show  that  the  transaction  to  which  the  witness 
refers  is  the  one  under  consideration.  But  giving  to  it  its  fullest 
weight,  it  falls  far  short  of  sustaining  the  complainant's  bill.  He 
states  that  he  carried  a  letter  from  Clark  to  Neill,  instructing 
Neill  to  dismiss  a  suit  which  Clark  had  brought  against  the  com- 
plainant, and  to  receive  from  the  complainant  the  claims  he  had 
proposed  to  give,  and  to  collect  them  for  his  (Clark's)  use.  What 
suit  was  to  be  dismissed?  It  is  not  described  by  date,  sum,  or 
other  designation.  What  claims  were  to  be  received?  Upon 
whom?  For  what  sums?  But  suppose  it  to  be  sufficiently  defi- 
nite to  apply  to  this  transaction,  it  proves  nothing  more  than  a 
mere  proposition  on  the  part  of  the  complainant  to  let  the  defend- 
ant have  certain  claims.  Were  such  claims  ever  delivered  to  the 
defendant  or  his  agent?    There  is  no  proof  to  that  point.    It  is 
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true  there  is  a  paper  purporting  to  be  the  receipt  of  Neill,  of  cer- 
tain claims  to  be  collected  for  Clark's  use,  exhibited  with  the  bill; 
but  it  is  not  only  not  proved,  but  its  genuineness  is  denied  by  the 
answer. 

Let  the  injunction  be  dissolved,  and  complainant's  bill  dismissed 
at  his  cost. 
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Wm.  Speight's  Executor  t>.  A.  Brock  et  ah 

The  maker  of  a  promissory  note  was  garnisheed  by  a  judgment  creditor  of  the  payee, 
and  the  maker  answered  the  garnishment  by  saying  that  he  was  indebted  to  the 
payee  of  the  note  to  the  amount  of  $400.  On  this  answer  judgment  was  rendered 
against  the  maker  of  the  note  in  favor  of  the  judgment  creditor  of  the  payee  for 
that  amount  Previous  to  the  service  of  the  garnishment,  the  payee  of  the  note, 
without  the  knowledge  of  the  maker,  had  transferred  the  same  to  a  third  party,  who 
brought  suit  and  obtained  a  judgment  for  the  amount  thereof,  being  $400,  no  defence 
being  made  at  law.  Held  by  the  court,  that  the  transfer  of  the  note  gave  the  holder 
an  absolute  right  to  its  proceeds,  and  that  no  subsequent  act  of  the  maker  could  di- 
vest that  right 

The  bill  in  this  case  charges  that  the  testator,  Green  Speight, 
became  indebted  by  note  to  one  Irwin  C.  Wadlington,  in  the  sum 
of  $600  for  the  hire  of  negroes,  due  the  1st  January,  1838.  That 
previous  to  the  maturity  of  the  note,  Wadlington  left  the  State  of 
Mississippi.  In  the  mean  time,  one  of  the  negroes  became  sick, 
and  the  testator  nursed  and  furnished  medicine,  &c.  for  said  slave 
for  about  one  year,  which  together  with  the  physician's  bill  was 
worth  $100,  which  the  testator  in  his  lifetime  always  claimed  as 
an  off-sett  to  said  note. 

That  one  Thomas  Davis,  in  the  Madison  circuit  court,  having 
obtained  a  judgment  against  the  said  Wadlington,  an  execution  is- 
sued which  was  returned  nulla  bona  ;  and  upon  the  affidavit  of 
the  attorney  that  Wadlington  had  no  effects  out  of  which  to  dis- 
charge said  judgment,  suggesting  that  the  testator  was  indebted  to 
him,  a  writ  of  garnishment  issued,  commanding  said  testator  to 
answer,  &c.  which  summons  was  executed  or  service  thereof  ac- 
cepted by  said  testator  on  the  27th  of  October,  1838 ;  and  that  at 
the  November  term  of  said  court,  a  judgment  nisi  was  taken  for 
want  of  an  answer ;  and  shortly  after,  on  the  death  of  the  testator, 
a  scire  facias  issued  against  complainant,  as  executor,  who  an- 
swered that  at  the  time  of  the  service  of  the  garnishment  on  the 
testator  he  was  indebted  to  said  Wadlington  $400,  upon  which 

33* 
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judgment  was  rendered  against  complainant  at  the  January  special 
term  of  said  court  1840,  and  upon  which  execution  issued; 
that  he  answered  according  to  the  Acts  stated  to  him  by  the  testa- 
tor, to  wit,  that  he  was  indebted  at  the  time  of  the  service  of  the 
garnishment,  and  at  that  time  had  no  notice  of  the  transfer  of  said 
note ;  that  at  the  fell  term  1839,  the  defendant,  Alfred  Brock,  in- 
stituted a  suit  against  complainant  on  said  note  as  assignee  of  said 
Wadlington  and  obtained  judgment  by  default  against  him  for  the 
full  amount  of  said  note.  That  he  spoke  to  counsel  to  defend 
said  suit,  but  that  failing  to  give  him  the  name  of  the  plaintiff  he 
could  not  find  the  case  on  the  docket,  and  so  informed  complain- 
ant, but  too  late  to  plead.  He  makes  said  Brock,  Davis  and  Wad- 
lington defendants ;  prays  an  injunction,  <fcc.  until  the  chancellor 
determines  to  whom  he  owes  the  money.  The  bill  was  filed  on 
the  22d  of  August,  1840.  Complainant  has  taken  no  order  of  pub- 
lication against  Wadlington,  who  he  alleges  to  be  a  non-resident 
A  subpoena  issued  against  Brock,  directed  to  the  sheriff  of  Hinds 
county,  returnable  to  December  term,  1840,  which  was  returned 
not  found.  One  also  issued  against  Davis,  directed  to  the  sheriff 
of  Madison,  which  he  returned  also  not  found.  Another  issued 
against  all  the  defendants,  returnable  to  July  term,  1841,  which 
was  returned  not  found ;  after  which  no  step  was  taken  up  to  the 
3d  January,  1843,  when  defendant,  Brock,  by  his  counsel  moved  to 
dissolve  the  injunction  granted  by  the  circuit  judge,  restraining 
him  from  the  collection  of  his  judgment 

George  Calhoun  for  the  motion. 

The  records  referred  to  in  the  bill  are  not  filed,  and  it  does  not 
appear  from  any  allegation  of  the  bill,  that  the  summons  as  a  gar- 
nishee issued  against  the  complainants'  testator,  before  the  date  of 
the  assignment  of  the  note  to  Brock.  The  assignee  holds  a  note 
free  from  garnishments  issued  after  the  date  of  the  assignment,  as 
has  been  decided  by  the  supreme  court  of  this  state. 

Complainants'  remedy,  if  any,  was  by  defence  at  law.  The 
complainant  has  not  used  proper  diligence  in  preparing  his  cause. 

The  bill  shows  no  equity  against  Brock,  for  whom  this  motion 
is  made. 
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McBride  contra. 

The  Chancellor, 

The  substance  of  this  case  is,  that  the  complainant  was  indebt- 
ed to  one  Wadlington,  by  promissory  note ;  that  a  judgment  credi- 
tor of  Wadlington  sued  out  process  of  garnishment  against  him 
according  to  the  provisions  of  the  statute  upon  that  subject,  to 
which  he  answered,  admitting  himself  indebted  to  Wadlington ; 
upon  which  a  judgment  was  entered  in  favor  of  such  creditor. 
That  at  the  time  of  such  answer  he  had  no  notice  that  the  note 
had  been  transferred  by  Wadlington  to  a  third  person.  That  sub- 
sequent to  this  time  the  defendant  Brock,  as  the  holder  of  said  note, 
instituted  suit  thereon,  and  recovered  judgment  by  default  That 
he  spoke  to  counsel  to  defend  this  latter  case,  but  did  not  give  him 
the  name  of  it,  and  that  a  judgment  consequently  passed  by  de- 
fault I  infer  from  the  bill,  although  it  is  not  expressly  so  stated, 
that  the  note  had  been  transferred  before  service  of  the  garnish- 
ment; if  this  be  so,  he  is  clearly  bound  to  pay  the  proceeds  of  the 
note  to  the  holder,  although  he  had  no  notice  of  its  transfer,  at  the 
time  of  service  of  the  garnishment  The  transfer  of  the  note  gave 
the  holder  an  absolute  right  to  its  proceeds,  and  no  subsequent  act 
of  the  maker  could  divest  that  right.  From  the  moment  of  the 
transfer,  the  maker  became  the  debtor  of  the  holder,  and  liable  to 
him  alone  for  the  payment  of  the  note.  Oldham  v.  Ledbetter,  1 
How.  Rep.  43.  If  such  be  the  true  state  of  the  case,  there  is  no 
ground  whatever  for  an  injunction  or  interpleader  as  against  the  de- 
fendant Brock.  If,  on  the  other  hand,  the  note  remained  the  pro- 
perty of  Wadlington  at  the  time  of  the  service  of  the  process  of 
garnishment  upon  the  complainant's  testator,  then  the  judgment 
upon  that  process  was  a  clear  defence  at  law,  against  any  subse- 
quent suit  upon  the  note,  and  the  complainant  shows  no  legal  ex- 
cuse, nor  indeed  any  excuse,  why  he  did  not  make  that  defence. 
The  statement  in  the  bill,  that  he  did  not  give  his  counsel  the 
name  of  the  suit,  so  for  from  constituting  that  active  diligence 
which  the  law  requires,  shows  a  high  degree  of  indifference  and 
gross  neglect  The  injunction  as  to  Brock  must  be  dissolved, 
without  damages. 


392  SUPERIOR  COURT 


Osgood  &  Co.  v.  Brown,  Meeks  and  Floumoy. 

A  payment  of  an  execution  to  a  sheriff  in  bank  notes,  which  an  at  par  at  the  time 
and  place  of  payment,  unless  objected  to  by  the  plaintiff  in  execution,  is  a  foil  and 
complete  discharge  of  the  defendant  in  the  execution,  whatever  may  be  the  subse- 
quent depreciation  of  such  bank  notes.  If  the  bank  notes  are  not  at  par,  their  pay- 
ment to  a  sheriff  is  no  satisfaction  of  the  execution  to  which  they  are  applied,  un- 
less expressly  assented  to  by  the  plaintiff  in  execution. 

Although  the  sheriff  is,  in  a  qualified  sense,  the  agent  of  the  plaintiff  in  execution* 
yet  he  is  also  the  agent  of  the  law,  which  points  out  his  duty  and  limits  and  defines 
his  power ;  the  execution  is  his  warrant  of  authority,  and  that  restricts  his  agency 
to  the  receipt  of  money  alone,  or  convertible  bank  paper :  he  has  no  discretion  to 
substitute  any  thing  else  in  satisfaction  of  the  plaintiff's  claim. 

It  has  been  expressly  decided,  that  an  attorney,  as  such,  has  no  authority  to  receive 
bank  paper  not  at  par,  and  that  his  receipt  therefor  would  not  discharge  the  defend- 
ant in  execution. 

Where  a  judgment  was  obtained,  and  before  the  court  adjourned  one  of  the  defend- 
ants applied  to  the  clerk  and  had  an  execution  issued  and  placed  in  the  hands  of 
the  sheriff,  and  then  immediately  paid  the  same  in  bank  notes  which  were  received 
ordinarily  at  par,  but  about  which  there  was  great  distrust  in  the  public  mind,  and 
which  shortly  after  became  greatly  depreciated ;  held  by  the  court,  that  the  issuance 
of  the  execution  at  the  instigation  of  the  defendant  was  a  fraud  on  the  plainth% 
and  conferred  no  authority  on  the  sheriff  to  receive  the  money  called  for,  so  as  to 
bind  the  plaintiff  in  execution,  and  that  the  payment  of  said  notes  under  such  cir- 
cumstances, was  no  satisfaction  of  the  execution. 

As  a  general  rule,  no  one  but  the  plaintiff,  or  his  attorney  of  record,  has  the  right  to 
sue  out  and  control  an  execution. 

Defendants  in  equity  cannot  question  the  jurisdiction  of  the  court  after  filing  a  general 
answer  to  the  bill. 

The  complainant  charges  that  he,  on  the  14th  of  May,  1838, 
recovered  two  judgments  against  the  defendant,  Brown,  on  two 
acceptances  of  bills  of  exchange,  one  for  three  thousand  one  hun- 
dred and  fifty-eight  dollars,  the  other  for  three  thousand  six  hun- 
dred and  twenty-two  dollars;  that  the  currency  of  Mississippi,  and 
particularly  notes  of  the  Brandon  Bank,  were  then  much  depreci- 
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ated,  and  notes  of  said  bank  were  rapidly  declining  in  value,  and 
shortly  thereafter  became  of  no  value  whatever;  and  their  attorney 
instructed  S.  M.  Flournoy,  then  sheriff  of  Madison  county,  not 
to  receive  said  notes:  that  Brown  was  known  to  be  rich,  and 
they  preferred  the  judgments  against  him  to  the  notes  of  the  bank. 
That  by  a  fraudulent  agreement  between  Brown,  Flournoy,  and 
Meek,  application  was  made  to  the  clerk  of  the  court  before  its  ad- 
journment, and  without  notice  to  the  complainants'  attorney,  to 
issue  executions  on  the  judgments  before  mentioned,  and  four 
days  after  the  judgments  were  rendered,  to  wit,  on  18th  Hay, 
and  that  executions  {were  issued  in  a  secret  manner,  concealing 
the  same  from  the  court  and  attorneys,  and  on  the  same  day 
Flournoy  entered  on  the  executions  that  the  amount  was  received 
in  Brandon  money,  and  so  returned  the  executions  satisfied.  The 
bill  then  contains  many  charges  deemed  useless  to  abstract  in  the 
present  case,  but  alleges  in  substance,  that  the  whole  was  a  fraudu- 
lent arrangement  by  defendants  to  defraud  him  of  his  money;  that 
Brown  paid  nothing,  and  he  has  received  nothing,  and  that  judge 
of  court  of  law  refused  leave  to  amend  return  of  satisfied  so  as  to 
enable  him  to  enforce  judgment 

Brown  denies  fraud;  states  that  he  was  but  the  accommodation 
acceptor  for  Joseph  Meek;  that  being  sued,  he  applied  to  Jesse 
Meek,  the  defendant,  who  was  administrator  of  Jos.  Meek,  then 
deceased,  to  pay  the  debts;  that  Jesse  Meek  told  him  he  had  done 
so,  but  how  it  was  paid  he  did  not  know;  that  he  himself  paid 
nothing  but  costs  of  the  suit 

Meek  admits  that  he  himself  applied  and  had  the  executions 
issued,  placed  them  in  hands  of  sheriff,  and  paid  them  in  Brandon 
Bank  notes,  which  he  says  were  passing  current,  and  constituted 
the  greater  part  of  circulating  medium.  That  he  sued  out  execu- 
tion because  sheriff's  receipt  would  be  a  voucher,  &c. 

Flournoy  denies  that  he  was  instructed  to  receive  nothing  but 
good  money,  or  indeed  that  he  had  any  instructions;  admits  that 
he  received  Brandon  money  of  Meek,  and  alleges  that  it  was  com- 
mon to  receive  it  on  executions,  and  was  not  at  a  greater  deprecia- 
tion than  ten  per  cent 

There  is  no  proof 
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J.  Mates  and  Clifton  for  complainants. 

First  It  appears  from  bill  and  answers,  that  Brown,  the  judg- 
ment debtor,  has  paid  nothing;  and  that  the  complainants,  the 
judgment  creditor,  has  received  nothing. 

Second.  That  this  state  of  things  has  been  produced  by  Jesse 
Meek,  who  caused  execution  to  issue,  and  made  the  payment  in. 
Brandon  money. 

Third.  That  the  court  of  law  has  decided  that  Brown  has  a  le- 
gal discharge  by  this  proceeding,  as  leave  was  refused  to  amend 
sheriff's  return  under  the  state  of  case. 

Fourth.  There  is  no  proof  that  Brown  was  accommodation  ac- 
ceptor; and  if  he  was,  complainants  had  nothing  to  do  with  the 
relations  between  him  and  Meek.  He,  as  the  acceptor,  was  their 
debtor,  and  whether  it  was  an  acceptance  with  or  without  funds, 
they  of  course  knew  not,  cared  not,  and  had  nothing  in  law  or  ia 
conscience  to  do  with  that 

These  points  are  then  submitted  and  relied  on  before  the  chan- 
cellor 

First.  That  although  the  chancellor  may  be  of  opinion  that  the 
law  judge  decided  the  law  erroneously  in  refusing  leave  to  amend 
the  sheriff's  rettirn,  he  will  take  the  law  to  be  as  Meek  and  Brown 
contended  it  was,  and  as  the  judge  of  law  decided  it  was.  The 
chancellor  will  not  permit  them  "to  blow  hot  and  cold  with  the 
same  breath"  to  repel  us  at  law,  by  saying  this  is  a  legal  discharge, 
and  you  cannot  have  the  sheriff's  return  amended;  and  then,  hav- 
ing had  it  decided  so  to  be,  again  repel  us  in  equity  by  saying  the 
sheriff's  return  is  no  discharge,  and  you  should  proceed  at  law  to 
sue  out  execution,  and  not  in  equity,  there  being  no  need  for  the 
action  of  this  court.  Besides,  die  chancellor,  when  a  mere  legal 
question  arises  in  chancery  proceedings,  usually  and  properly  re- 
fers that  question  to  the  law  judge,  and  is  governed  by  his  de- 
cisions, even  where  the  chancellor  knows  the  law  judge  has  de- 
cided erroneously:  for  this  plain  reason,  one  is  constituted  to  de- 
cide questions  of  law,  and  they  are  within  his  competency,  and  his 
commission  extends  not  to  matters  of  equity;  the  other  is  consti- 
tuted to  decide  questions  of  equity,  and  his  competency  extends 
not  to  mere  questions  of  law.  If  the  chancellor  will  not  take  it 
that  the  law  judge  determines  the  law  right,  it  comes  to  this — 


OF  CHANCERY.  395 

Osgood  &  Co.  v.  Brown,  Meek*  and  Floomoy. 

that  if  the  law  judge  says  he  has  no  power  to  redress  my  wrong, 
and  therefore  dismisses  me,  and  the  chancellor  says  that  the  power 
exists  in  the  law  judge  to  redress  my  wrong,  and  therefore  I  must 
not  or  need  not  apply  to  him,  but  must  go  to  the  law  judge,  I  lose 
all  redress. 

On  this  point  I  do  not  wish  to  be  understood  as  contending  that 
the  plaintiffs  had  not  full  remedy  at  law,  if  the  law  was  rightly 
understood  by  the  court  of  law;  but  I  contend  that  if  the  defend- 
ants, in  a  court  of  law,  successfully  rely  that  the  court  of  law 
cannot  correct  the  wrong,  and  the  court  of  law  so  decide,  that  a 
court  of  equity  will  not  hear  them,  when  there  they  urge  that  the 
legal  question  was  at  law  decided  wrong,  that  they  have  taken 
their  ground,  and  have  been  sustained  in  it,  and  that  under  these 
circumstances  in  this  case  the  law  is  res  adjudicate*,  and  conclu- 
sive on  them. 

Nor  can  they  say  that  the  decision  of  the  law  judge,  if  wrong, 
was  subject  to  reversal. 

1.  Because  this  court  cannot  judicially  know  what  the  law  is, 
except  so  far  as  it  is  necessary  to  know  the  law  in  order  to  keep 
up  the  boundary  between  law  and  equity;  and  in  this  case  the 
law  has  been  adjudged  by  the  only  tribunal  to  which  this  court 
could  refer  a  legal  question,  for  the  court  of  appeals  have  only 
appellate  jurisdiction. 

2.  "We  referred  the  legal  question  to  the  court  of  law,  they  also 
referred  it  to  that  court;  by  it  the  question  was  decided  for  them; 
we  submit,  and  they,  of  course,  cannot  complain. 

Under  these  circumstances,  it  is  contended  that  the  conscience 
of  Jesse  Meek,  who,  without  authority  and  as  a  mere  intermed- 
dler,  sued  out  execution,  paid  the  Brandon  paper,  and  procured 
the  return  to  be  made,  is  concerned,  and  that  he  should  be  decreed 
to  pay  the  money,  as  by  his  fraud  we  lose  it  at  law;  and  that 
Brown,  by  his  subsequent  assent,  and  setting  up  this  fraudulent 
act  of  Meek  to  prevent  our  proceeding  at  law,  should  also  be  de- 
creed to  pay  the  money:  he  became  a  party  to  Meek's  act  by  sub- 
sequent assent. 

Anderson,  Brien  and  Hughes  for  respondents. 

The  sheriff  is  agent  for  both  parties.    2  Cowan,  139;  4  lb.  422. 
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The  Chancellor. 

The  principal  question  made  by  counsel  in  this  case  is,  whether 
the  satisfaction  which  was  entered  upon  the  execution  on  the 
judgment  at  law,  is  binding  upon  the  complainants,  under  the  cir- 
cumstances disclosed  in  the  pleadings  and  proof.  The  counsel 
for  the  defendant  insist  that  the  only  question  is,  whether  a  pay- 
ment made  in  bank  notes  which  constituted  the  general  currency 
of  the  country  is  not  a  legal  satisfaction  of  the  execution.  A 
proper  solution  of  this  question  must  depend  upon  the  further  fact 
whether  the  bank  paper  so  paid  was  at  par  at  the  time  and  place 
of  payment,  and  whether  the  plaintiff  in  execution  objected  at  that 
time  or  previously  to  that  mode  of  satisfaction.  I  am  not  fully 
satisfied  from  the  facts  in  the  case,  whether  the  notes  of  the  Bran- 
don Bank  were  or  were  not  at  par  at  the  time  when  they  were 
paid  over  to  the  sheriff,  on  the  complainant's  execution.  The 
answer  of  sheriff  Flournoy,  against  whom  no  relief  is  asked,  says 
the  notes  of  the  bank  were  not  at  a  greater  discount  than  ten  per 
cent.  The  answers  of  the  other  defendants  say  that  the  paper  of 
that  bank  circulated  generally,  and  was  generally  received  at  par. 
The  witnesses  in  the  case  speak  to  the  same  effect;  none  of  them 
affirm  that  the  paper  was  at  par,  but  that  it  was  generally  received 
at  par  by  the  sheriff  and  others.  Bank  paper,  in  the  absence  of  a 
better  currency,  frequently  has  a  local  circulation  at  par  when  it 
is  in  fact  ten  or  fifteen  per  cent  short  of  par  value.  I  do  not  think 
therefore  that  the  question  raised  by  counsel  properly  arises  from 
the  facts  in  the  case.  If  it  were  fairly  presented  I  should  have  no 
difficulty  in  declaring  that  where  a  defendant  in  execution,  in  good 
faith,  made  a  payment  in  bank  notes  which  were  at  par  at  the 
time  and  place  of  payment,  and  the  receipt  of  which  was  not 
objected  to  by  the  plaintiff  in  execution,  such  payment  would  con- 
stitute a  full  and  complete  discharge  to  the  defendant,  whatever 
might  be  the  subsequent  depreciation  of  such  notes.  And  where 
a  sheriff  having  an  execution  in  his  hands,  receives  bank  paper 
under  like  circumstances,  he  will  be  regarded  as  the  agent  of  the 
execution  creditor,  to  the  extent  of  making  such  receipt  amount 
to  a  satisfaction  of  the  execution  and  discharge  of  the  defendant. 

It  is  a  matter  of  public  history  that  the  legislature  of  this  state 
has  created  various  banks  with  capacity  to  issue  paper  intended 
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to  serve  as  a  circulating  medium.    The  usages  of  trade  and  the 
general  sanction  of  society  have  invested  this  paper  with  the  attri- 
butes of  money.    It  has  by  common  consent  constituted  the  cur- 
rency of  the  country,  and  has  been  generally  received  in  lieu  of 
the  precious  metals.    To  this  universal  usage  the  assent  of  a  judg- 
ment creditor  would  be  presumed,  unless  his  dissent  was  expressly 
made  known.    If,  however,  the  bank  paper  was  not  actually  at 
par  at  the  time  and  place  of  payment,  it  then  ceased  to  be  the 
true  representative  of  money,  and  no  forced  custom  nor  usage  to 
receive  it  at  par,  nor  any  thing  short  of  the  express  assent  of  the 
judgment  creditor  so  to  receive  it,  could  operate  either  a  discharge 
of  the  sheriff  who  received  it  or  the  defendant  in  execution.    It 
would  establish  a  most  dangerous  precedent  to  hold  that  a  sheriff 
might  discharge  the  claim  of  a  judgment  creditor,  by  receiving 
in  payment  depreciated  and  depreciating  paper,  simply  because  it 
had  a  sort  of  forced  circulation  resulting  from  the  necessities  of 
the  country  and  the  scarcity  of  a  sounder  currency.    It  was 
urged  for  the  defendants,  that  the  sheriff  is  in  such  cases  the  agent 
of  the  plaintiff,  and  that  his  acts  are  binding  upon  his  principal. 
Although  the  sheriff  is  in  a  qualified  sense  the  agent  of  the  plain- 
tiff in  execution,  yet  he  is  also  the  agent  of  the  law,  which  points 
out  his  duty  and  limits  and  defines  his  power.    The  execution  is 
his  warrant  of  authority,  and  that  restricts  his  agency  to  the 
receipt  of  money  alone  or  convertible  bank  paper.    He  has  no  dis- 
cretion to  substitute  any  thing  else  in  satisfaction  of  the  plaintiff's 
claim.    Rochelle  v.  Campbell  and  Chambers,  1  McChord's  Ch. 
Rep.  53.    In  the  case  of  the  Bank  of  Orange  County  v.  Wake- 
man,  1  Cowen's  Rep.  46,  it  was  held  that  the  sheriff  had  not  the 
power  to  discharge  an  execution  by  returning  it  satisfied,  unless 
he  had  executed  it  in  the  due  course  of  law.    In  that  case  the 
sheriff  took  the  defendant's  negotiable  note,  receipted  for  it  in  full 
payment,  and  returned  the  execution  satisfied.    The  court  held 
that  it  did  not  amount  to  a  satisfaction  of  the  execution,  and  put 
the  decision  upon  the  want  of  authority  in  the  sheriff  to  discharge 
it  in  that  way. 

A  sheriff  who  receives  the  promissory  notes  of  an  incorporated 
bank,  which  have  lost  their  character  as  money  by  reason  of  their 
depreciation,  would  place  the  defendant  upon  no  higher  ground 
Vol.  I.— 34 
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than  if  he  had  received  from  him  the  simple  promissory  note  of 
some  third  person,  and  thereupon  given  a  receipt  in  full  discharge 
of  the  execution.  The  power  of  the  plaintiffs  attorney,  in  con- 
trolling an  execution,  is  certainly  as  broad  and  comprehensive  as 
that  of  the  sheriff  who  may  be  charged  with  its  enforcement,  yet 
it  has  been  expressly  decided  that  an  attorney,  as  such,  has  no  au- 
thority to  receive  bank  paper  not  at  par,  and  that  his  receipt  there- 
for would  not  discharge  the  defendant  in  execution.  See  "Wick- 
liffe  v.  Davis,  2  J.  J.  Marsh.  71.  Nor  can  the  attorney  do  any  act 
to  discharge  the  judgment  short  of  receiving  actual  payment. 
Lewis  v.  Gamage,  1  Pick.  R.  347. 

But  it  is  useless  to  pursue  this  branch  of  the  case  further,  as 
there  is  another  feature  in  it  upon  which  I  can  have  no  doubt  the 
complainants  are  entitled  to  relief.  It  is  admitted  that  the  execu- 
tion was  applied  for  and  taken  out  at  the  sole  instance  of  the  de- 
fendant Meeks,  without  the  authority  or  sanction  of  the  plaintiffs 
in  execution,  or  their  attorney.  It  appears,  from  the  respective 
dates  of  the  transaction,  that  application  was  made  to  have  the 
execution  issued  before  the  adjournment  of  the  court  at  which 
the  judgment  was  rendered,  and  the  execution  was  forthwith 
placed  in  the  hands  of  the  sheriff,  and  the  bank  paper  paid  over, 
and  a  receipt  in  full  taken  from  the  sheriff.  Whence  this  great 
haste,  this  urgent  solicitude  and  unauthorized  interference,  on  the 
part  of  one  who  not  only  had  no  authority  to  control  the  execu- 
tion, but  was  not  even  a  party  to  the  record?  For  what  purpose 
was  the  execution  placed  in  the  hands  of  the  sheriff?  If  Meeks 
was  ready  with  the  money,  and  eager  to  satisfy  the  judgment  at 
once,  why  issue  an  execution  ?  Why  not  offer  the  money  to  the 
plaintiffs'  attorney,  who,  it  seems,  must  have  been  in  attendance 
upon  the  court?  His  receipt  would  have  been  quite  as  available 
as  that  of  the  sheriff. 

The  issuing  of  an  execution  presupposes  the  necessity  of  coer- 
cing payment  from  the  defendant,  and  cannot  be  necessary  where 
a  party  stands  by,  ready  and  anxious  to  pay  without  coercion. 
No  reason  whatever  is  furnished  for  this  officious  and  extraordin- 
ary conduct  on  the  part  of  Meeks,  except  that  he  wanted  the  sher- 
iff's receipt  as  a  voucher  of  payment.  It  is  strange  that  it  did  not 
occur  to  him  that  the  attorney's  receipt  would  serve  his  purpose 
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quite  a3  well,  and  save  the  costs  of  execution  and  sheriff's  com- 
mission. It  is  said  to  be  a  maxim  in  ethics,  that  contrivance 
proves  design.  What  the  design  was  in  this  particular  case  is 
plainly  inferrable  from  the  conduct  of  the  party,  connected  with 
other  facts  disclosed  in  the  case.  The  testimony  and  the  answers 
sufficiently  show  (what  is  also  a  matter  of  public  history)  that  al- 
though the  paper  of  the  Brandon  Bank  may  at  that  time  have 
been  received  at  par,  under  a  sort  of  forced  process  in  the  ordinary 
transactions  of  society,  yet  there  existed- in  the  public  mind  a  very 
general  distrust  of  its  goodness.  That  this  distrust  had  seized 
upon  the  mind  of  Meeks,  is,  I  think,  sufficiently  apparent.  Why 
his  unauthorized  conduct  in  calling  for  an  execution  to  issue  with- 
in four  days  after  the  rendition  of  the  judgment — before  even  the 
plaintiffs  themselves  could  have  regularly  sued  it  out — if  he  was 
not  moved  by  the  fear  that  his  Brandon  money  would  depreciate 
on  his  hands?  What  motive  could  he  have  had  for  increasing  the 
costs  by  suing  out  an  execution,  and  immediately  paying  to  the 
sheriff  the  bank  paper?  None,  certainly,  but  a  knowledge  that  it 
was  then  the  habit  of  the  sheriff  to  receive  it,  and  a  conviction 
that  it  would  not  be  so  received  by  either  the  plaintiffs  or  their  at- 
torney, if  offered  to  them.  Whether  a  fraud  was  actually  intend- 
ed or  not,  is  immaterial.  The  conduct  of  Meeks  operated  a  fraud 
upon  the  rights  of  the  complainants,  of  which  neither  he  nor  the 
defendant  in  the  judgment  at  law  should  be  allowed  to  avail 
themselves.  It  is  true  that  Meeks  denies,  in  his  answer,  any  in- 
tention of  practising  a  fraud,  but  he  at  the  same  time  admits  the 
material  facts  in  which  the  fraud  is  charged  to  consist.  This  does 
away  the  effect  of  the  general  denial. 

I  am,  moreover,  clearly  of  the  opinion  that  the  issuing  of  the 
execution  at  the  instance  of  the  defendant  Meeks,  rendered  it  irre- 
gular, if  not  absolutely  void,  as  to  the  complainants,  and  gave  no 
authority  to  the  sheriff  to  receive  the  money  called  for,  so  as  to 
bind  the  plaintiffs  in  execution.  As  a  general  rule,  no  one  but  the 
plaintiff,  or  his  attorney  of  record,  has  the  right  to  sue  out  and 
control  an  execution.  It  may  be  of  the  utmost  importance  to  the 
plaintiff  to  know  when  his  execution  is  in  the  hands  of  an  officer, 
that  he  may  give  such  instructions  as  are  consistent  with  his 
rights.    He  may  desire  to  bid  for  property  levied  on,  so  as  to  real- 
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ize  his  judgment  and  prevent  the  property  from  being  bought  in 
at  a  sacrifice,  and  his  judgment  left  unpaid.  To  give  to  the  de- 
fendant, or  any  third  person,  the  right  of  controlling  an  execution 
without  the  privity  of  the  plaintiff,  would  establish  a  rule  full  of 
mischief,  which  might  lead  to  the  practice  of  the  grossest  fraud. 

It  was  suggested,  by  one  of  the  defendants'  counsel,  that  the 
complainants'  remedy  was  at  law,  and,  having  resorted  to  the  law 
court  and  failed  there,  this  court  would  give  no  relief.  If  the  de- 
fendants had  demurred  to  the  bill,  or  insisted  upon  this  objection 
in  their  answers,  I  should  perhaps  have  been  inclined  to  dismiss 
the  bill,  upon  the  ground  that  the  complainants'  remedy  was  at 
law.  But,  however  this  might  have  been,  the  defendants,  having 
answered  generally,  have  waived  that  objection,  and  cannot  now 
raise  the  question  of  jurisdiction.  See  Underhill  v.  Van  Court- 
landt,  2  John.  Ch.  Rep.  339 ;  Cable  v.  Martin,  1  How.  Rep.  558. 
I  shall,  in  accordance  with  these  views,  declare  that  the  satisfac- 
tion which  was  entered  on  the  execution  at  law  is  fraudulent  and 
void  as  to  the  complainants,  and  having  taken  jurisdiction  of  the 
case,  and  all  the  parties  being  before  me  who  are  bound  for  the 
debt,  I  shall  direct  a  decree  against  Brown  and  Meeks  for  the  ori- 
ginal debt  and  interest,  with  liberty  to  sue  out  an  execution  of 
fieri  facias  from  this  court  for  the  enforcement  thereof.  And  as 
the  complainants  might  have  pursued  their  remedy  at  law,  they 
will  be  decreed  to  pay  the  costs  of  the  proceeding  here. 
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A  vendee  of  land,  holding  a  mere  bond  for  title,  and  not  having  paid  the  purchase 
money,  has  not  such  an  interest  in  the  land  as  is  the  subject  of  a  judgment  lien  or 
of  seizure  and  sale  under  an  execution  at  law;  bat  where  the  vendee,  the  vendor  of 
the  land  and  the  judgment  creditor  (who  were  the  only  persons  that  could  object  to 
such  a  proceeding)  were  all  present  and  assented  to  the  sale,  it  was  held  by  the 
court,  that  the  judgment  creditor  could  not  be  heard  in  equity  after  electing 
(although  in  an  irregular  manner)  to  pursue  his  lien  at  law;  and  the  judgment  cred- 
itor was  decreed  to  convey  the  legal  title  to  the  land  so  sold  to  the  purchaser  at  such 
sale. 

The  bill  in  this  case  states  that  in  1837  complainant  was  owner 
of  lots  fifty-two  and  fifty-five,  in  the  town  of  Kosciusco,  and  that 
he  sold  them  to  the  defendant,  McGill,  for  the  sum  of  four  thou- 
sand dollars,  of  which  the  sum  of  one  thousand  was  paid  in  cash, 
and  the  remainder  was  payable  in  two  equal  annual  instalments,  for 
which  McGill  gave  his  two  notes,  payable  on  the  first  of  January, 
1838,  and  first  of  January,  1839.  Complainant  did  not  make  a 
title  to  the  lots,  but  gave  him  a  bond  for  title  on  the  payment  of 
the  purchase  money.  On  the  note  first  due  complainant  com- 
menced suit  and  obtained  judgment,  on  which  execution  was 
issued  and  levied  on  the  property  of  McGill,  who  gave  a  forth- 
coming bond  with  the  defendant  Conn  as  his  surety.  That  bond 
was  forfeited,  execution  issued  on  it  and  was  paid  except  two  hun- 
dred dollars;  to  pay  which  last  named  sum  the  said  lots  were  sold. 
The  defendant  Conn  became  the  purchaser  of  the  lots ;  and  when 
the  sale  was  opened,  and  during  its  continuance,  the  sheriff  pro- 
claimed that  he  only  sold  McGill's  right  in  the  lots,  and  sold  sub- 
ject to  the  claim  of  complainant  for  fifteen  hundred  dollars,  due 
by  the  note  falling  due  in  January,  1839.  Complainant  also  gave 
similar  notice;  of  all  of  which  circumstances  and  facts  Conn,  at 
and  before  his  purchase,  had  notice.  On  the  note  last  felling  due, 
complainant  brought  suit,  obtained  judgment,  and  an  execution 
returned  "nulla  bona,"  and  has  no  means  of  collecting  his  debt 
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but  by  prosecuting  his  lien  on  the  land  sold.  Conn  claims  the 
lots  by  virtue  of  the  purchase  under  the  first  execution.  The 
bill  prays  for  a  sale,  <fcc. 

The  answer  of  Conn  admits  the  facts  stated  in  the  bill  in  rela- 
tion to  the  sale  to  McGill,  the  rendition  of  the  first  judgment  and 
the  purchase  under  it  of  the  premises  by  Conn;  but  says  "if  any 
notice  of  complainant's  pretended  lien  was  given  at  the  time  of 
the  sale  or  previously,  he  has  no  recollection  of  it,  does  not  be- 
lieve it,  and  calls  for  proof.  It  also  states  that  complainant,  "so  far 
as  respondent  knows  or  believes,  remained  silent  as  to  any  lien  he 
might  have;"  "and  respondent  purchased  the  lots  without  any 
knowledge  or  belief  that  complainant  would  have  any  further 
claim  thereon." 

Andrew  McGilFs  deposition  states  that  at  the  time  of  the  sale 
of  the  lots  he  or  some  other  person  gave  public  notice  that  there 
was  a  balance  of  the  purchase  money  then  due  upon  the  lots,  for 
which  they  would  be  held  liable.  He  states  that  there  is  yet  due 
of  the  original  purchase  money  the  sum  of  fifteen  hundred  dol- 
lars. He  also  says  that  "he  is  not  certain  that  Conn  knew  that 
any  part  of  the  purchase  money  was  due  until  the  day  of  sale 
when  the  fact  was  made  public  that  there  was  a  balance  due. 

Thomas  H.  Rogers,  sheriff  of  Attala  county  in  1839,  testifies 
that  he  sold  the  lots  in  controversy  to  Conn;  that  at  the  time  ol 
sale  he  stated  that  he  sold  nothing  but  McGill's  interest  in  the 
lots,  and  that  there  was  "some  statement  made  as  to  a  balance  ot 
the  purchase  money  being  due ;  does  not  recollect  who  made  this 
statement,  but  believes  he  did,"  and  that  purchasers  must  judge 
for  themselves.  Witness  heard  Thompson  make  the  statement 
aloud  that  there  was  a  part  of  the  purchase  money  unpaid. 

John  B.  Logan  was  present  at  the  sale,  and  heard  McGill  cry 
out  aloud,  as  if  he  wished  to  warn  the  crowd,  that  there  was  a 
a  balance  of  fifteen  hundred  dollars  still  due  on  the  land;  does  not 
know  whether  Conn  was  present  and  heard  JJJcGill's  declarations 
or  not. 

James  T.  Simms  states,  that  he  was  present  at  the  sale,  and 
went  to  where  they  were  crying  the  lots,  intending  to  bid  for 
them  himself,  but  McGill  told  him  if  he  did  he  would  have  fifteen 
hundred  dollars  more  to  pay. 
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Wm.  Yerger  for  complainant 

In  this  case  I  am  not  sure  but  the  better  course  would  have 
been  to  have  excepted  to  the  answer  for  insufficiency,  inasmuch 
as  the  defendant,  instead  of  admitting  or  denying  whether  notice 
was  given  of  complainant's  lien,  states  that  he  has  no  recollection 
of  it.  Now,  whether  notice  were  given  or  not,  which  came  to  de- 
fendant's hearing  as  the  bill  charges,  was  a  fact  within  his  imme- 
diate knowledge,  and  should  not  have  been  answered  evasively, 
but  positively.    Story's  Equity,  654,  655. 

Where  a  bill  makes  an  allegation  of  a  fact,  which  if  true  must 
be  within  the  knowledge  of  the  defendant,  he  should  respond  to 
it  positively;  if  the  answer  is  equivocal,  the  bill  will  be  taken  as 
true.     3  A.  K.  Marsh,  6. 

A  court  will  not  compel  a  vendor  to  convey  to  the  purchaser  at 
execution  sale,  even  on  payment  of  the  whole  purchase  money, 
where  the  execution  debtor  had  only  a  bond  for  title,  or  an  agree- 
ment to  convey  on  payment  of  purchase  money.  Harper's  Eq. 
R.  184. 

A  purchaser  at  a  sheriff's  sale  buys  subject  to  the  rule,  caveat 
emptor.  McGill  had  no  title  to  the  property  which  could  be  sold 
under  execution  at  law.  The  legal  title  was  still  in  complainant, 
and  could  not  have  been  divested  out  of  him  by  any  mode  until 
the  purchase  money  was  paid.  2  Johns.  Ch.  R.  312;  1  Bibb  306; 
1  A.  K.  Marshall  174;  1  Ham.  R  314;  1  Yerger  79;  17  Johns. 
R,  350;  1  Johns.  Ch.  R.  52;  Harper's  Eq.  164;  1  Am.  Eq.  Dig. 
4S0,  sec.  26. 

This  case  presents  no  kind  of  doubt,  unless  it  grow  out  of  the 
fact  that  complainant  was  present  and  procured  the  sale,  and  there- 
by that  defendant  was  defrauded.  So  far  from  any  fraud  in  the 
case  being  proved,  the  reverse  appears  true,  as  the  complainant 
and  defendant  in  the  execution,  and  the  sheriff,  all  gave  public 
notice,  which  defendant  does  not  deny  came  to  his  knowledge,  of 
the  claim  of  complainant,  but  only  that  he  has  no  recollection  of 
it.  The  statement  in  the  answer,  that  "respondent  purchased  said 
lots  for  about  the  price  of  two  hundred  dollars,  without  any 
knowledge  or  belief  that  complainant  would  have  any  further 
claim  thereon,  is  no  denial  of  knowledge  that  there  was  a  part  of 
the  purchase  money  unpaid;  it  merely  alleges  an  ignorance  on  de- 
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fendant's  part  of  the  law  of  the  case,  not  of  the  facts.  That  this 
is  all  he  meant  is  evidenced  by  the  foregoing  portion  of  his  an- 
swer, in  which  he  says,  "he  has  no  recollection  that  any  notice 
was  given  at  the  sale  of  the  pretended  lien  of  complainant." 

The  question  at  issue  has  been  decided  in  New  York,  with  the 
exception  that  the  facts  in  this  case  are  stronger  in  favor  of  the 
complainant  than  they  were  there.  In  Shotwell  v.  Murray,  1 
John.  Ch.  R.  512,  the  rule  is  thus  laid:  "A  sale  under  a  second 
or  junior  judgment  is  not  of  itself  a  waiver  of  the  plaintiff's 
rights  under  a  first  or  elder  judgment,"  not  even  though  he  be 
present  at  the  sale,  giving  directions,  and  remain  entirely  silent 
about  the  first  judgment,  or  any  intention  to  enforce  it*  See 
also  2  Cowen,  248;  2  Johns.  Ch.  R.  125.  In  this  case  the 
defendant  was  a  defendant  in  the  execution  under  which  he 
bought,  and  was  bound  at  any  rate  to  pay  it  The  legal  title  to 
the  lots  was  in  complainant,  which  he  knew.  The  complainant, 
and  the  sheriff,  and  the  co-defendant,  McGill,  original  vendee,  all 
gave  public  notice  of  the  claim  of  complainant  upon  the  land. 
Under  these  circumstances  we  take  it  to  be  the  law,  that  the  de- 
fendant shall  take  nothing  by  his  purchase,  he  not  showing  him- 
self to  be  an  innocent  purchaser  in  the  language  of  the  books. 

Lea  and  Lea  for  defendants. 

Complainant  claims  a  lien  on  the  lots  sold  for  the  purchase 
money  yet  unpaid,  being  fifteen  hundred  dollars.  Defendant 
Conn  objects  on  the  grounds, 

First.  That  defendant  had  no  notice  of  complainants'  lien. 
Two  or  three  witnesses  for  plaintiff  prove  that  at  the  sheriff's  sale 
some  one  said  something  about  some  sort  of  incumbrance;  notice 
is  not  brought  home  to  Conn,  and  he  expressly  denies  that  he  had 
any  notice;  and  this  is  according  to  the  probability  of  the  case, 
judging  from  the  fact  that  complainant  allowed  Conn  to  make 
considerable  improvements  on  the  lots,  without  giving  him  notice 
of  said  lien,  as  stated  in  Conn's  answer:  Conn  would  not  have 
made  said  improvements  if  he  had  been  apprised  of  complainant's 
lien.  There  is  no  pretence  in  this  case  that  any  other  than  actual 
notice  was  given  to  Conn.  Then  by  reference  to  15  Petersdorf 
Abridgement,  311,  it  will  be  seen  that  the  notice  was  not  sufficient 
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to  affect  Conn's  conscience.  "To  constitute  a  binding  notice,  it 
must  be  given  by  a  person  interested  in  the  property."  6  John. 
Ch.  R.  166;  1  John.  Ch.  R.  354;  2  Atk.  83. 

Second.  That,  if  mistaken  as  to  the  foregoing  defence,  defend- 
ant Conn  having  paid  the  amount  of  the  execution  under  which  the 
land  was  sold,  (as  is  proven  byMcGill's  deposition,  and  confessed 
in  complainant's  answer  to  cross  bill.)  as  surety,  that  he  now  stands 
in  the  place  of  complainant,  so  far  as  that  judgment  is  concerned, 
towards  the  principal,  McGill;  and  the  judgment  which  Conn 
paid,  being  older  than  that  under  which  complainant  claims,  he 
(Conn)  had  a  prior  lien  on  the  lots,  if  subject  to  the  satisfaction  of 
both. 

The  Chancellor. 

This  case  has  proved  with  me  to  be  one  of  great  doubt  and  dif- 
ficulty, resulting  from  its  novelty,  and  the  entire  absence,  so  far  as 
my  researches  have  gone,  of  any  adjudged  case  having  the  re- 
motest analogy  to  it.  I  must  endeavor  to  settle  it,  therefore,  upon 
the  general  principles  and  analogies  of  the  law. 

If  application  had  been  made  to  this  court,  to  prevent  the  sale 
under  execution,  I  should  have  had  no  hesitation  in  awarding  an  in- 
junction, because  nothing  can  be  clearer  upon  either  principle  or 
authority  than  that  a  vendee  of  land  holding  a  mere  bond  for  title, 
and  not  having  paid  the  purchase  money,  has  not  such  an  interest 
as  is  the  subject  of  a  judgment  lien,  or  of  seizure  and  sale  under 
an  execution  at  law.  But  in  this  case  the  only  persons  who  could 
raise  that  objection,  viz.  Thompson  and  McGill,  the  vendor  and 
vendee,  seem  tacitly,  if  not  expressly  to  have  waived  it  and  elected 
by  their  acts  to  consider  the  interest  of  McGill  in  the  lots  as  ven- 
dible under  execution.  It  is  clear,  therefore,  that  Thompson  can- 
not in  this  controversy  be  heard  to  say  that  the  sale  which  was 
thus  made  under  his  own  judgment,  at  his  instance,  and  by  his 
procuration,  was  illegal.  This  would  be  to  minister  to  a  selfish 
caprice,  and  to  allow  him  to  hold  out  an  act  as  legal,  when  induce- 
ments of  money  were  offered  and  received,  and  to  then  turn  round 
and  declare  it  illegal,  and  thus  make  the  same  property  perform 
the  same  office  to  the  fraud  and  detriment  of  confiding  bidders  and 
purchasers.    The  sale  then  having  been  made,  and  the  complain- 
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ant  not  being  at  liberty  to  question  its  validity,  the  enquiry  is,  what 
title  under  the  circumstances  of  the  case  is  to  be  considered  as 
having  passed  under  that  sale,  and  what  was  the  effect  of  it,  upon 
the  complainant's  lien  for  the  remainder  of  the  purchase  money. 
The  lots  were  levied  on  by  the  plaintiffs  execution,  obtained  upon 
a  note,  given  as  security  for  part  of  the  purchase  money ;  the  pro- 
ceeding was  therefore  in  substance,  one  to  enforce  the  lien  which 
the  vendor  had  obtained,  and  thus  to  subject  the  lots  to  the  pay- 
ment of  the  purchase  money ;  and  although  it  was  an  irregular 
mode  of  attaining  that  end,  yet  if  the  only  parties  interested  as- 
sented thereto,  they  at  least  are  bound  by  it    Suppose  the  com- 
plainant had  filed  his  bill  in  this  court  and  obtained  a  decree  of 
sale  to  enforce  his  hen  for  that  part  of  the  purchase  money  upon 
which  his  judgment  was  founded,  and  under  which  the  sale  was 
made,  it  will  not  be  pretended  that  after  a  sale,  under  such  decree, 
the  complainant  could  have  pursued  the  lots  in  the  hands  of  the 
purchaser,  upon  the  pretext  that  his  lien  still  continued  for  the  re- 
mainder of  the  unpaid  purchase  money.    I  think  the  same  conse- 
quences must  follow  the  mode  which  the  complainant  elected  to 
carry  out  his  lien,  although  variant  in  form.    I  know  of  no  prin- 
ciple or  rule  of  law  that  will  allow  the  same  property  to  be  twice 
sold,  either  to  the  same  or  to  different  purchasers,  for  the  payment 
of  the  same  identical  debt.    This  would  be  a  new  mode  of  con- 
verting a  lean  and  scanty  pledge,  into  a  most  ample  security ;  a 
security  of  one  hundred  dollars  might  be  thus  made  adequate  to 
the  payment  of  a  hundred  thousand ;  for  I  can  perceive  no  limit  to 
such  a  process.    Suppose  the  complainant  is  now  allowed  to  sub- 
ject these  lots  under  a  decree  of  this  court,  he  will  then  not  only 
have  obtained  all  the  security  for  which  he  contracted,  but  will 
have  pocketed  with  impunity,  and  without  any  consideration  what- 
ever, the  money  which  Conn  paid  at  the  execution  sale  for  the 
same  property,  and  on  the  same  debt.    This  would  be  to  allow 
the  complainant  to  take  a  fraudulent  advantage  of  his  own  con- 
duct.   The  extent  of  the  complainant's  right,  was  to  subject  the 
land  to  the  payment  of  his  purchase  money,  and  having  once  done 
that,  he  cannot  be  allowed  to  repeat  the  process,  to  the  prejudice  of 
a  bona  fide  purchaser.   I  think  that  the  interpretation  which  equity 
should  place  upon  the  conduct  of  the  complainant,  is,  that  when 
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he  elected  to  subject  the  lots  at  law,  to  the  payment  of  his  pur- 
chase money,  he  consented  to  waive  any  lien  thereon  for  the  re- 
mainder of  the  unpaid  purchase  money,  and  to  surrender  up  the 
legal  title  to  whosoever  should  become  the  purchaser  at  such  sale. 
It  is  in  evidence  that  the  complainant  was  present  at,  and  assent- 
ing to  that  sale. 

I  attach  no  consequence  whatever  to  the  question  of  whether 
Conn  was  or  was  not  advised  that  there  was  a  balance  of  the  pur- 
chase money  unpaid ;  it  was  sufficient  that  he  looked  to  the  legal 
effect  of  the  sale.  Even  if  the  question  of  notice  was  important, 
I  should  much  doubt  whether  it  was  sufficiently  proven.  The 
testimony  to  that  point  is  vague  and  unsatisfactory.  Let  a  decree 
be  drawn  dismissing  the  original  bill,  and  compelling  the  complain- 
ant therein  to  convey  the  legal  title  to  the  complainant  in  the  cross 
bill. 
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A  deed  to  land  made  by  an  agent  authorized  to  sell  and  convey  the  same,  bnt  made  in 
the  name  of  the  agent  for  his  principal*,  it  not  a  legal  deed.  To  make  a  convey- 
ance binding,  which  is  executed  by  an  attorney  or  agent,  the  contract  most  be  made 
and  signed  in  the  name  of  the  principal, 

A  contract  or  conveyance  made  in  the  name  of  an  agent  or  attorney,  and  signed  by 
him  as  for  his  principal,  is  not  the  contract  of  the  principal,  and  is  binding  merely 
npon  the  attorney. 

Where  the  rigor  of  the  commercial  law  is  strictly  enforced,  to  entitle  the  bolder  of  com- 
mercial paper  to  retain  the  same,  against  the  equities  of  third  persons,  it  most  appear 
that  he  came  to  the  possession  of  it  in  the  usual  course  of  trade,  by  having  paid  a 
valuable  consideration  without  notice  of  the  equity  or  claim  of  any  third  person. 
The  reception  of  commercial  paper  as  collateral  security  for  a  pre-existing  liability, 
or  as  an  indemnity  against  ultimate  liability,  is  not  within  the  meaning  of  this  rule. 

If  the  holder  of  a  negotiable  note  receives  it  in  payment  of  a  precedent  debt,  or  takes 
it  by  way  of  indemnity  against  some  responsibility  incurred  for  his  immediate  in- 
dorsee without  paying  any  present  consideration  therefor,  he  takes  it  subject  to  all 
the  existing  equities  between  the  original  parties. 

Where  an  agent  transferred  the  notes  of  his  principal  to  his  own  indorser  to  indemnify 
him  for  an  indorsement  of  such  agent's  own  paper, — held,  that  the  transfer  conveyed 
no  title  to  the  notes,  but  that  the  title  to  the  same  remained  in  the  principal  of  said 
agent. 

By  the  statute  of  this  state,  the  purchaser  of  negotiable  paper  is  placed  on  the  same 
footing  with  the  original  payee.  To  protect  the  holder  of  a  note  against  the  true 
mvner  thereof,  it  is  not  alone  sufficient  that  he  paid  a  valuable  consideration  there- 
for. If,  at  the  time  of  the  transfer  he  had  notice  that  it  was  a  fraudulent  appropria- 
tion of  the  note  by  the  then  holder,  and  that  the  right  to  it  was  in  a  third  person,  he 
will  be  decreed  to  deliver  it  up,  or  to  account  for  its  value  or  proceeds. 

Where  notes  were  payable  to  Carman  as  agent  for  Floyd,  held  that  this  was  suffi- 
cient notice  to  third  persons  that  Carman  was  not  the  owner  of  the  notes,  and  had 
no  right  to  transfer  the  same.  Whatever  is  sufficient  to  put  a  party  upon  inquiry, 
amounts,  in  equity,  to  notice. 

The  holder  of  a  note  who  takes  it  with  a  knowledge  that  it  belonged  to  another,  can 
stand  in  no  better  situation  than  the  purchaser  of  a  chattel  who  knew  that  the  title 
was  not  in  his  vendor,  but  in  a  third  person. 
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A  purchaser  of  property  from  one  holding  it  in  trust,  knowing  that  fact,  becomes  ipso 
facto  a  trustee,  and  is  liable  to  the  cestui  que  trust  to  the  same  extent  as  the  original 
trustee. 

On  the  4th  of  February,  1834,  J.  W.  Floyd,  Nathaniel  Smith, 
Sarah  Smith,  Joel  Post,  Abner  Post,  Allison  Post,  and  Elizabeth 
Post,  executed  a  power  of  attorney  to  one  Charles  A.  Floyd,  au- 
thorizing Floyd  to  sell  and  convey  certain  land  of  the  grantees,  or 
to  appoint  some  other  person  to  convey  said  land.  Under  this 
power  of  attorney,  Charles  A.  Floyd  appointed  one  Samuel  J.  Car- 
man his  attorney  in  fact,  for  the  purpose  above  stated,  by  written 
power  of  attorney.  On  the  15th  day  of  October,  1835,  Carman 
sold  the  land  to  one  Henry  Holmes,  for  the  sum  of  7021  dollars,  to 
be  paid  in  three  annual  instalments,  of  the  same  amount  each,  for 
which  Holmes  executed  his  promissory  notes,  payable  to  Charles  A. 
Floyd.  Carman  executed  a  deed  for  the  land  sold  to  Holmes  in 
his  own  name,  as  agent  and  attorney  of  the  actual  owners,  or  ven- 
dors. Carman,  without  the  knowledge  or  authority  of  the  parties 
for  whom  he  was  agent,  passed  the  notes  off  to  one  Johnson,  who 
brought  suit  on  two  of  the  notes,  obtained  judgment,  execution 
and  a  forthcoming  bond,  which  was  forfeited,  and  a  judgment 
taken  thereon.  Soon  after  this  Holmes  ascertained  that  he  had 
not  a  legal  conveyance  of  the  land.  In  the  mean  time,  Carman 
had  left  the  state.  Holmes  filed  his  bill  against  Johnson,  making 
the  owners  of  the  land  parties  to  the  same,  charging  that  Johnson 
had  obtained  the  notes  without  consideration,  and  that  the  transfer 
of  Carman  passed  no  title  to  the  same.  The  bill  prays  the  ori- 
ginal owners  of  the  land  maybe  compelled  to  make  a  good  title  to 
Holmes,  and  in  default  thereof  that  the  said  judgments  be  perpe- 
tually enjoined  and  the  notes  delivered  up  and  cancelled. 

J.  W.  Floyd,  Nathaniel  Smith,  Joel  Post,  Abner  Post,  Allison 
Post,  Elizabeth  Post,  and  Sarah  Smith,  who  were  made  defend- 
ants to  this  bill,  then  filed  their  cross  bill  against  Holmes  and 
Johnson,  wherein  they  charge  the  same  facts  as  stated  by  Holmes 
in  his  bill,  but  say  that  the  notes  of  Holmes  were  made  payable  to 
Samuel  «/".  Carman,  "agent  of  Charles  •#.  Floyd?  that  Carman, 
for  the  purpose  of  indemnifying  Johnson  against  some  liability  as 
surety  of  Carman,  incurred  long  before  the  indemnity  was  given, 
transferred  said  notes  to  Johnson,  together  with  divers  other  notes 
Vol.  I.— 35 
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of  complainants  in  the  cross  bill;  that  Johnson  knew  when  he  re- 
ceived these  notes  that  they  were  not  the  property  of  Carman,  but 
that  the  same  were  the  property  of  said  complainants,  and  that 
Carman  had  no  authority  to  transfer  the  same.  They  pray  that 
Johnson  may  render  a  list  of  said  notes,  and  be  compelled  to  de- 
liver the  same  to  them,  and  that  Holmes  pay  the  said  judgment  to 
them  also,  instead  of  Johnson;  upon  receiving  from  them  a  valid 
conveyance  of  the  land. 

Subsequent  to  this,  the  complainants  in  the  cross  bill  filed  two 
amended  bills,  wherein  Carman  is  made  a  party,  and  Johnson  is 
called  to  discover  the  consideration  he  gave  for  said  notes,  and  if 
he  did  not  know  at  the  time  he  received  them  that  they  were  the 
property  of  complainants. 

Johnson,  in  his  answer  to  the  original  bill  of  Holmes,  admits 
the  execution  of  the  power  of  attorney  as  alleged,  and  that  the  ti- 
tle to  the  land  was  in  Charles  A.  Floyd  et  a/.;  admits  that  Holmes 
purchased  said  land,  gave  his  notes  for  same  as  charged  by  him, 
but  says,  one  of  said  notes  was  made  payable  to  Carman,  and  the 
other  two  to  Carman,  agent  of  C.  A.  Floyd;  that  Carman  indorsed 
and  transferred  said  notes  to  him  for  the  purpose  of  securing  him 
in  part  against  liabilities  which  he  was  under  as  indorser  for  said 
Carman  to  the  amount  of  13,000  dollars,  and  of  which  he  has 
since  paid  about  7000  dollars,  the  balance  being  due  and  unpaid, 
and  that  respondent  will  be  compelled  to  pay  said  balance.  He 
denies  all  fraud,  and  insists  that  he  has  the  legal  and  equitable  ti- 
tle to  the  notes;  that  Holmes  is  in  undisturbed  possession  of  the 
land,  and  if  his  title  is  defective  he  calls  on  the  court  to  make 
it  good. 

In  his  answer  to  the  cross  bill  he  reiterates  the  above;  says  said 
three  notes  were  for  the  sum  of  $2,343  33-100  each;  denies  that 
he  knew  any  thing  about  the  orginal  consideration  of  the  notes; 
says  that  at  the  time  he  received  them  Carman  was  leaving  the 
state,  respondent  overtook  him,  and  Carman  then  delivered  the 
notes  for  the  purpose  aforesaid;  admits  that  he  received  other  notes 
and  securities  from  Carman  at  the  same  time,  but  denies  all  know- 
ledge of  the  consideration  given  by  Carman  for  the  same,  but  that 
he  received  them  all  in  good  faith,  believing  them  to  be  the  pro- 
perty of  Carman. 


OF  CHANCERY.  411 

Henry  Holmes  t>*  8.  J.  Carman  et  a/,  and  Jesse  W.  Floyd  et  al.  v.  Henry  Holmes  ei  aL 

Henry  Holmes  in  answer  to  the  cross  bill  admits  all  its  allega- 
tions, and  says  that  when  his  first  note  fell  due  the  same  was  pay- 
able, like  the  other  two,  to  Carman  as  agent  of  Floyd.  Carman 
extended  the  time  of  payment  on  a  renewal  of  the  note,  to  which 
Holmes  agreed;  Carman  presented  the  renewed  note  as  payable  to 
himself,  to  which  Holmes  objected;  but  Carman  insisted  upon  it, 
saying  it  would  make  no  difference,  and  Holmes  therefore  exe- 
cuted the  note  in  that  form. 

The  deposition  of  Henry  Holmes  was  taken  by  the  complain- 
ants in  the  cross  bill,  wherein  he  states  the  same  fact  relative  to 
the  renewal  of  that  note,  and  also  that  Johnson  told  him  that  he 
received  said  three  notes  from  Carman  as  collateral  security. 
Holmes  told  him  they  belonged  to  the  heirs  of  Floyd.  Johnson 
said  he  did  not  care  a  damn  who  they  belonged  to,  so  that  he  got 
the  money,  and  that  he  had  taken  other  notes  from  Carman  as 
collateral  security  to  the  amount  of  40,000  dollars. 

Wilkinson  &  Miles  for  complainants. 

This  cause  comes  to  hearing  on  the  original  and  cross  bill  and 
amended  cross  bill,  and  exhibits  thereto.  The  answer  of  Johnson 
to  the  original  and  cross  bill,  the  answer  of  Holmes  to  the  cross 
bill ;  and  on  the  deposition  of  Holmes,  taken  under  an  order  of 
this  court,  which  is  the  only  deposition  in  the  cause. 

The  object  of  the  two  suits  is  to  determine  the  right  to  the  pro- 
ceeds of  three  promissory  notes  executed  to  Carman,  as  agent  of 
complainants  in  the  cross  bill,  by  Holmes,  for  land  sold  by  Carman 
to  Holmes  as  agent  of  complainant  in  the  cross  bill ;  and  wliich 
were  afterwards  delivered  over  to  Johnson  by  Carman,  to  indem- 
nify him  (Johnson)  against  certain  liabilities  he  had  incurred  for 
Carman,  as  his  indorser  or  surety.  Two  of  the  notes  are  admit- 
ted by  Johnson's  answer  to  have  been  made  payable  to  Carman  as 
agent  of  Floyd ;  and  the  other  it  is  proved  by  the  deposition  of 
Holmes  was  originally  executed  in  the  same  manner,  but  was  af- 
terwards changed  at  the  solicitation  of  Carman,  and  before  it  was 
handed  over  to  Johnson.  It  is  admitted  by  Johnson,  that  all  the 
notes  were  received  by  him  at  the  same  time ;  that  they  bear  the 
same  date,  and  are  for  about  the  same  amount.  It  is  also  stated  by 
Johnson  that  he  went  in  pursuit  of  Carman,  when  he  was  abscond- 
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ing  from  the  county,  and  got  possession  of  the  notes  in  that  way. 
This  is  a  synopsis  of  all  the  material  facts,  and  the  question  of  law 
is,  whether  Johnson,  under  the  circumstances  detailed,  is  entitled 
to  these  notes  or  their  proceeds. 

The  proposition  or  principle  that  the  holder  of  negotiable  paper 
acquired  from  an  agent,  bona  fide  u  in  the  usual  course  of  trade  * 
and  for  a  "  valuable  consideration,"  is  entitled  to  hold  the  same 
against  the  real  owner,  is  not  denied.  This  is  a  rule  of  commer- 
cial law  adopted  for  the  security  of  trade. 

But  it  is  contended  by  us,  that  the  requisites  above  named  must 
concur  in  every  transfer  of  negotiable  paper,  by  an  agent,  to  make 
such  transfer  obligatory  upon  the  principal.  None  of  these,  how- 
ever, are  to  be  found  in  this  case.  The  transfer  was  clearly  "mala 
fide."  That  both  Carman  and  Johnson  intended  a  fraud  upon  the 
Ployds  is  clear  from  the  proof  in  the  cause.  The  very  appear- 
ance of  two  of  the  notes  upon  their  face,  was  enough  to  have 
raised  a  suspicion  in  Johnson's  mind,  and  to  have  led  him  to  make 
enquiry  of  the  drawer  Holmes,  who  it  appears  from  the  record  in 
this  case,  lived  in  the  same  county  with  Johnson.  6  Yerger,  387; 
5  Wen.  566 ;  8  lb.  437 ;  3  Pick.  5-298. 

Further,  the  notes  were  not  taken  "  in  the  course  of  trade." 
They  were  seized  upon  by  Johnson  as  tabula  in  naufragio,  to 
protect  him  from  liabilities  incurred  as  the  surety  of  Carman. 
They  were  taken  as  collateral  securities,  and  did  not  by  their  trans- 
fer effect  any  exchange  of  commodities  between  the  parties.  Sure- 
ly the  security  of  trade  does  not  require  that  the  holder  of  negoti- 
able paper  acquired  under  circumstances  such  as  these  should  have 
a  right  to  retain  it. 

It  will  be  insisted,  perhaps,  that  the  maxim  "  in  equali  jure, 
melior  est  conditio  possidentis"  will  apply  to  this  case.  But  it  does 
not.  For  the  equities  are  not  equal  as  between  Johnson  and  Floyd. 
Floyd  has  parted  with  his  land  for  these  notes.  Johnson  has  part- 
ed with  nothing  for  them.  Floyd's  fortune  will  be  diminished  by 
their  amount  if  he  loses  them.  Johnson  if  he  loses  them,  cannot 
be  worse  off  by  it,  than  he  was  when  he  seized  upon  them. 

Although  many  of  the  cases  which  arise  in  the  courts,  are  pret- 
ty well  settled  by  the  analogies  of  the  law,  it  is  not  often  the  case 
that  they  are  controlled  by  directly  adjudged  precedent.     This 
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case,  however,  is  completely  covered  by  a  most  respectable  deci- 
sion in  which  the  facts  were  almost  identical  with  these.  Bay  v. 
Coddington,  5  J.  Chy.  Rep.  54.  The  matter  being  "  res  Integra? 
an  appeal  was  taken,  and  the  decree  of  the  chancellor  affirmed  by 
the  court  of  errors.  Coddington  v.  Bay,  20  J.  R.  637;  see  also 
9  Wendall,  170;  10  lb.  85;  11  lb.  533;  12  lb.  600;  13  lb.  570- 
605;  1  Paige  131;  4  lb.  205;  6  Serg.  &  Rawle,  537 ;  4Binn. 
366 ;  6  Conn.  Rep.  521. 

There  is  one  other  difficulty  in  this  cause,  the  defective  title  of 
Holmes.  If  the  court  shall  think  the  land  defectively  conveyed, 
it  has  the  right  to  aid  the  defective  execution  of  a  power.  And 
we  are  willing  that  a  commissioner  of  this  court  shall  be  directed 
to  convey  all  the  interest  and  title  of  complainants  in  the  cross  bill 
to  Holmes.  Or  that  the  commissioner  may  execute  any  kind  of  a 
deed  (with  or  without  covenant,)  that  the  court  may  direct.  The 
original  bill  will  of  course  be  taken  for  confessed  as  against  com- 
plainants in  the  cross  bill ;  as  they  are  in  court,  and  have  not  an- 
swered ;  and  a  decree  will  not  be  delayed  on  that  account. 

Brown  for  defendant  Johnson. 

This  cause  is  set  for  hearing  by  complainants  in  cross  bill,  upon 
the  original  bill,  cross  bill,  the  answer  of  defendant  Johnson,  ex- 
hibits, the  deposition  of  Holmes,  and  the  answer  of  Holmes  to 
cross  bill.  The  complainants  in  the  cross  bill  have  never  been 
served  with  process,  nor  have  they  answered  the  original  bill  of 
Holmes.  The  death  of  defendant  Carman  has  been  suggested, 
and  discontinued  as  to  him. 

The  principal  contention  in  the  suit  is  between  the  complain- 
ants in  the  cross  bill  and  defendant  Johnson,  with  regard  to  the 
right  to  three  promissory  notes  which  complainants  in  cross  bill 
allege  the  defendant  Carman  obtained  for  the  sale  of  land  as  their 
agent;  which  said  notes  were  transferred  by  the  said  Carman  to 
defendant  Johnson. 

The  answer  of  Johnson  to  the  cross  bill  states  that  he  obtained 
the  said  notes  from  Carman  in  good  faith,  to  secure  himself 
against  liabilities  which  he  had  incurred  for  Carman  to  a  large 
amount,  and  that  he  had  no  knowledge  at  the  time  he  received  the 
notes  from  Carman  of  their  consideration,  and  that  he  fully  be- 

35* 
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lieved  that  the  said  Carman  was  the  owner  of  the  notes,  and  had 
good  right  to  transfer  the  same,  and  that  he  had  since  paid  for 
Carman  seven  thousand  dollars. 

The  deposition  of  Holmes  only  proves  that  Johnson  said  he  re- 
ceived the  notes  from  Carman  as  collateral  security,  and  that  he 
gave  them  to  said  Carman,  as  agent  of  the  plaintiff  in  cross  bill. 

It  is  contended  for  Johnson  that  he  obtained  the  notes  for  a  fair 
and  valuable  consideration,  without  notice  of  any  claim  or  inter- 
est in  the  same  by  complainants  in  cross  bill,  and  has  also  paid 
about  seven  thousand  dollars  for  Carman,  whereby  Carman  actu- 
ally became  his  debtor.  That  he  (Johnson)  ought,  according  to  a 
long  and  well  established  rule  of  commercial  law,  to  hold  the  said 
notes  against  the  said  Floyds  and  others;  that  Floyds  tt  al.  had 
placed  it  in  the  power  of  Carman  to  commit  the  fraud  and  they 
should  therefore  be  the  sufferers. 

2.  Carman  or  his  representatives  are  not  now  parties  to  this 
suit,  and  their  interests  may  be  materially  affected  by  the  decree. 
They  might  be  able  to  show  that  Carman  in  his  lifetime  had  au- 
thority to  transfer  the  said  notes,  or  Carman  or  his  representatives 
may  have  fully  satisfied  the  complainants  in  the  cross  bill. 

3.  It  is  contended  that  by  the  rules  of  this  court  they  cannot 
avail  themselves  of  any  advantage  by  their  cross  bill  until  they 
answer  the  original  bill  of  Holmes;  for  their  answers  may  admit 
the  authority  of  Carman  to  transfer  or  pledge  the  notes,  or  that 
they  have  since  received  full  satisfaction  from  Carman.  This 
great  contention  about  the  notes  seems  to  have  arisen  since  the 
death  of  Carman,  and  it  may  be  that  they  are  trying  to  obtain 
these  notes  through  the  aid  of  this  court,  when  they  have  no 
right  to  the  same.  Their  cross  bill  and  amendments  are  not 
sworn  to;  and  it  is  also  contended  that  they  (the  Floyds  tt  al) 
have  not  sufficiently  made  out  their  right  and  title  to  said  notes, 
so  as  to  authorize  this  court  to  order  a  change  of  property  in 
them. 

William  Thompson  for  Johnson. 

In  addition  to  the  above  brief,  we  contend  that  the  deposition 
of  Henry  Holmes  (which  was  taken  subject  to  exceptions)  is  not 
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competent  testimony  in  the  cause,  for  he  is  a  complainant  in  the 
cause,  and  a  party  interested. 

The  Chancellor. 

Holmes  purchased  a  tract  of  land  from  the  defendant  Carman, 
who  acted  as  the  agent  of  the  defendants,  Floyd  and  others.  The 
land  was  to  be  paid  for  in  three  annual  instalments,  for  which 
Holmes  gave  his  three  several  promissory  notes,  and  received  from 
Carman  a  deed  signed  by  himself  as  agent  for  Floyd.  The  notes 
so  taken  were  transferred  by  Carman  to  the  defendant  Johnson,  to 
indemnify  him  against  certain  liabilities  he  had  incurred  as  Car- 
man's indorser.  These  facts  are  set  forth  in  the  bill  of  Holmes, 
upon  which  he  obtained  an  injunction,  restraining  Johnson  from 
the  collection  of  the  notes.  The  bill  makes  Floyd  and  others 
parties,  and  prays  for  a  perfect  title  to  the  land;  or,  if  that  cannot 
be  had,  for  a  rescission  of  the  contract  Floyd  and  others  filed 
their  cross  bill,  making  Holmes  the  complainant,  and  Johnson  and 
Carman  defendants,  to  the  original  bill,  also  defendants  to  the  cross 
bill.  They  propose  to  do  whatever  is  necessary  to  perfect  the  title 
of  Holmes  to  the  land,  so  bought  from  their  agent,  and  pray  that 
the  notes  or  their  proceeds,  which  were  fraudulently  transferred 
by  their  agent,  Carman,  to  Johnson,  may  be  decreed  to  them  as 
the  real  owners.  The  several  answers  contain  an  admission  of 
the  foregoing  statement  of  facts. 

The  deposition  of  Holmes,  to  the  admissibility  of  which  I  per- 
ceive no  objection,  proves  clearly  that  the  notes  in  question  were 
the  property  of  Floyd  and  others,  the  complainants  in  the  cross 
bill. 

I  can  have  no  doubt  of  the  right  of  the  complainant  in  the 
original  bill  to  call  for  a  further  conveyance  from  the  complainants 
in  the  cross  bill,  to  perfect  his  title  to  the  land  which  he  bought  of 
them  through  their  agent.  The  deed  is  executed  in  the  name  of 
Carman  as  attorney  in  feet  for  his  principal.  This  is  not  sufficient 
To  make  a  conveyance  binding  which  is  executed  by  an  attorney 
or  agent,  the  contract  must  be  made  and  signed  in  the  name  of 
the  principal.  A  conveyance  made  in  the  name  of  an  agent  or 
attorney,  and  signed  by  him  as  for  his  principal,  is  not  the  contract 
of  the  principal,  and  is  binding  merely  upon  the  attorney.    Spen- 
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cer  v.  Field,  10  Wend.  Rep.  87;  Copeland  v.  Mercantile  Ins.  Co. 
6  Pick.  R.  302. 

The  principal  question  to  be  decided  is,  who  has  the  best  right 
to  the  notes  which  were  given  by  Holmes  for  the  payment  of  the 
land?  The  complainants  in  the  cross  bill  urge  their  claim  upon 
the  ground  that  they  are  the  true  owners;  that  the  notes  were 
given  for  their  property,  and  that  they  were  fraudulently  trans- 
ferred by  their  agent  to  Johnson,  who  they  allege  paid  no  valua- 
ble consideration  therefor,  either  in  money  or  property.  On  the 
other  hand,  Johnson  insists  that  he  obtained  the  notes  in  good 
faith,  they  having  been  transferred  to  him  by  Carman  by  way  of 
indemnity  against  his  liability  as  Carman's  indorser;  that  he  took 
them  without  any  notice  of  the  claim  of  Floyd  and  others;  and 
insists  that  he  is  entitled  to  hold  them,  according  to  the  rules  of 
commercial  law. 

It  is  true  the  policy  of  the  laws  of  commerce  have  thrown 
around  commercial  paper,  in  the  hands  of  a  bona  fide  holder, 
who  has  taken  it  in  the  usual  course  of  trade,  a  sort  of  immunity 
against  assault  from  whatever  quarter  it  may  come.  The  fitness 
and  propriety  of  this  rule  in  a  strictly  commercial  community, 
have  been  very  generally  admitted.  The  legislature  of  this  state 
have,  however,  thought  fit  to  abolish  this  feature  of  the  commer- 
cial law,  and  to  place  the  purchaser  of  negotiable  paper  upon  the 
same  footing  with  the  original  payee,  clothing  him  with  the  same 
rights,  and  subjecting  him  to  the  same  equities,  which  attached  in 
favor  ofj  or  existed  against  the  payee  himself.  How.  &,  Hutch. 
Dig.  373,  sec.  12.  But  even  where  the  rigor  of  the  commercial 
law  is  strictly  enforced,  to  entitle  the  holder  of  commercial  paper 
to  the  immunity  which  Johnson  here  claims,  it  must  appear  that 
he  came  to  the  possession  of  it  in  the  usual  course  of  trade,  by 
having  paid  for  it  what  the  law  deems  a  valuable  consideration, 
without  notice  of  the  equity  or  claim  of  any  third  person.  The 
commercial  rule  in  this  particular  follows  the  general  analogies  of 
the  law,  and  gives  protection  only  to  the  bona  fide  purchaser, 
without  notice,  who  has  parted  with  money  or  property  upon  the 
faith  of  his  purchase.  Hence,  if  the  holder  of  a  negotiable  note 
receives  it  in  payment  of  a  precedent  debt,  or  takes  it  by  way  of 
indemnity  against  some  responsibility  incurred  for  his  immediate 
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indorser,  without  paying  any  present  consideration  therefor,  he 
takes  it  subject  to  all  the  existing  equities  between  the  original 
parties.  Rosa  v.  Brotherson,  10  Wend.  Rep.  85;  and  Bay  v.  Cod- 
dington,  5  John.  Ch.  R.  54. 

In  the  case  of  Collins  v.  Martin,  1  Bos.  &  Pull.  651,  chief  jus- 
tice Eyre  says  u  if  it  can  be  proved  that  the  holder  gave  no  value 
for  the  bill,  then  indeed  he  is  in  privity  with  the  first  holder,  and 
will  be  affected  by  every  thing  which  would  affect  the  first  hold- 
er." In  the  case  before  me,  Johnson  received  the  notes  without 
paying  any  new  consideration  for  them ;  he  parted  with  neither 
money  nor  property ;  nor  did  he  incur  any  new  responsibility  on 
account  of  the  transfer  to  him ;  he  was  not  yet  even  a  creditor  of 
Carman,  not  having  then  paid  any  .portion  of  the  money  for  which 
he  was  liable  as  Carman's  indorser.  Although  that  liability  was 
sufficient  to  support  the  transfer  of  the  notes  as  between  Carman 
and  Johnson,  it  is  not  sufficient  to  overreach  the  superior  equity  of 
the  complainants  in  the  cross  bill,  who  are  the  true  owners  of  the 
notes.    Coddington  v.  Bay,  20  John.  Rep.  637. 

It  would  seem,  then,  that  Johnson  is  not  a  holder  of  the  notes 
in  question,  for  a  valuable  consideration  in  the  sense  which  would 
entitle  him  to  hold  them  discharged  from  the  claim  of  those  to 
whom  they  equitably  belong.  To  protect  the  holder  of  a  note 
against  the  true  owner,  it  is  not  alone  sufficient  that  he  paid  a  val- 
uable consideration  therefor.  If  at  the  time  of  the  transfer  to  him 
he  had  notice  that  it  was  a  fraudulent  appropriation  of  the  note  by 
the  then  holder,  and  that  the  right  to  it  was  in  a  third  person,  he 
will  be  decreed  to  deliver  it  up  or  to  account  for  its  value  or  pro- 
ceeds. Had  Johnson  such  notice  at  the  time  he  received  the  notes 
from  Carman?  It  is  admitted  that  at  least  two  of  the  notes  were 
upon  their  face  payable  to  Carman  as  agent  for  Floyd  and  others. 
This,  while  it  gave  notice  that  Carman  was  the  mere  nominal 
holder  of  the  notes,  at  the  same  time  gave  information  who  were 
the  substantial  and  equitable  owners.  That  feature  of  the  trans-- 
action  was,  of  itself  sufficient  to  have  awakened  distrust  as  to 
Carman's  right  to  the  notes,  and  to  have  excited  such  inquiry  as 
would  have  led  to  a  knowledge  of  the  true  owners.  Whatever  is 
sufficient  to  put  a  party  upon  enquiry,  amounts  in  equity  to  notice. 
Smith  v.  Law,  1  Atkins,  489 ;  Daniels  v.  Davidson,  16  Ves.  250, 
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The  holder  of  a  note  who  takes  it  with  a  knowledge  that  it  be- 
longed to  another,  can  stand  in  no  better  situation  than  the  pur- 
chaser of  a  chattel  who  knew  that  the  title  was  not  in  his  vendor, 
but  in  a  third  person.  Looking  to  the  equity  of  the  respective 
parties  claiming  the  notes,  I  can  have  no  doubt  how  I  should  de- 
cide between  than.  It  is  apparent  from  the  facts  disclosed  in  the 
case,  that  Johnson  did  not  become  the  indoraer  of  Carman  upon 
the  faith  of  his  being  the  owner  of  the  notes.  I  infer  that  they 
were  not  even  in  existence  at  the  time  of  such  indorsement.  It 
is  clear,  then,  that  no  reliance  was  placed  upon  the  notes  as  a 
means  of  enabling  Carman  to  afford  protection  to  Johnson  against 
his  indorsement  To  take  them  from  him,  therefore,  withdraws 
no  means  to  which  he  had  a  right  to  look  as  a  source  of  indemni- 
ty against  his  contingent  liability.  The  case  is  widely  different 
as  to  the  other  parties.  If  they  lose  the  notes,  they  are  deprived 
of  what  they  expressly  contracted  for,  and  upon  the  faith  of  which 
they  agreed  to  part  with  the  title  to  their  land.  The  transfer  of 
the  notes  by  Carman  was  a  most  fraudulent  breach  of  his  trust; 
and  there  is  strong  reason  to  believe  that  Johnson  must  have  known 
from  the  face  of  the  notes  that  Carman  held  than  in  trust  If  this 
were  evident,  there  could  be  no  doubt  about  Johnson's  liability  to 
account  for  the  notes  or  their  proceeds.  It  is  a  well  settled  princi- 
ple in  equity,  that  a  purchaser  of  property  from  one  holding  it  in 
trust,  knowing  that  feet,  becomes  ipso  facto  a  trustee,  liable  to  the 
cestui  que  trust,  to  the  same  extent  as  the  original  trustee.  From 
every  view  which  I  have  been  able  to  take  of  the  case,  I  am  of 
opinion  that  Johnson  did  not  acquire  any  title  to  the  notes  in  ques- 
tion as  against  the  complainants  in  the  cross  bill.  I  shall  accord- 
ingly declare  that  Johnson  shall  deliver  over  the  notes,  if  he  has 
any,  and  if  collected  that  he  account  for  the  proceeds ;  that  Floyd 
and  others  be  permitted  to  prosecute  for  their  use  the  judgment 
recovered  against  Holmes,  in  the  name  of  Carman,  and  that  a 
commissioner  be  appointed  to  make  title  to  Holmes  of  the  land 
bought  from  Carman  as  agent  Let  the  case  be  referred  to  a  com- 
missioner to  report,  ice. 
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Wheie  a  judgment  debtor,  for  a  valuable  consideration,  sells  a  portion  of  the  propeity 
covered  by  the  judgment  to  a  third  party,  and  subsequently  sells  the  remainder  of 
the  property  covered  by  the  judgment  to  another  purchaser,  a  court  of  equity  will 
direct  the  execution  to  be  first  levied  on  the  property  last  sold;  if  that  prove  insuf- 
ficient to  satisfy  the  execution,  the  same  may  then  be  levied  on  the  property  first 
sold. 

In  the' month  of  May,  1837,  the  Agricultural  Bank  obtained 
judgment  against  Thomas  J.  Randolph,  who  owned  several  town 
lots  in  the  city  of  Vicksburg,  all  of  which  were  subject  to  this 
judgment.  Before  the  judgment  was  satisfied,  Randolph  sold  one 
of  the  lots  to  Moses  M.  Pallen,  and  subsequently  sold  the  other 
lots  to  other  persons.  Execution  then  issued  on  the  judgment, 
and  was  levied  on  the  lot  sold  to  Pallen.  Pallen  filed  his  bill, 
and  obtained  an  injunction.    To  this  bill  the  bank  demurred. 

H.  S.  Eustis  for  the  demurrer. 

The  case  of  Clowes  v.  Dickenson,  5  J.  C.  R.  239,  which  will 
be  strongly  relied  on  by  complainants,  is  certainly  not  a  fair  case 
to  show  how  far  a  court  of  equity  will  limit  and  restrain  the  rights 
of  a  judgment  creditor.  The  facts  of  the  case  show  that  the 
owner  of  the  judgment  had  purchased  all  the  other  real  estate  of 
the  judgment  debtor  at  a  sheriff's  sale,  at  which  it  was  expressly 
announced  that  the  lands  he  so  bought  were  subject  to  the  judg- 
ment. He  then  buys  the  judgment,  and  sells  the  lots  of  complain- 
ants. Four  years  elapse,  and  complainants  file  their  bill,  seeking 
what?— not  to  injoin  a  bona  fide  judgment  creditor  from  pursuing 
a  right  given  him  by  law, — but  to  be  relieved  from  the  sale,  upon 
paying  a  proportion  of  the  incumbrance  which  existed  when  they 
purchased.  It  must,  therefore,  be  regarded  as  a  decision  rather 
of  rights  of  purchasers  between  themselves,  than  of  ihe  rights  of 
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purchasers  against  a  judgment  creditor.  And  we  do  not  contro- 
vert the  position,  that  as  between  the  grantees,  the  last  alienee 
must  bear  the  loss.  It  is  true,  Chancellor  Kent  in  this  case  says, 
"when  Kimberly's  judgment  was  about  to  be  inforced  in  February, 
1813,  against  the  two  lots  of  the  plaintiff,  there  can  be  no  doubt 
that  the  plaintiff  might,  by  application  to  this  court,  have  had  that 
sale  stayed,  and  have  turned  the  defendants  as  owners  of  that 
judgment  upon  the  other  lands." 

We  shall  show  that  when  the  occasion  was  presented,  and  he 
was  called  upon  for  such  action  as  he  had  promised,  that  Chan- 
cellor Kent  changed  his  opinion. 

The  case  of  Green  v.  Knapp,  6  Paige's  R.  38,  in  which  Chan- 
cellor Walworth  repeats  the  opinion  of  Chancellor  Kent,  is  also 
a  question  of  the  rights  of  the  several  grantees  amongst  them- 
selves. The  bill  to  foreclose  did  not  single  out  and  seize  any  one 
parcel  of  land,  but  the  whole,  and  brought  all  the  parties  into 
court.  When  they  were  all  there,  the  court  said  as  before,  the  last 
alienee  shall  bear  the  loss.  The  question  did  not  arise  as  to  the 
right  of  the  mortgagor  to  seize  any  one  parcel. 

The  same  is  true  in  the  case  in  2  Desaus.  560.  An  annuity 
upon  real  estate.  All  sold  but  one  house.  When  that  was  sold 
there  was  a  specific  agreement  that  it  should  be  bound  for  the  an- 
nuity, and  a  portion  of  the  purchase  money  retained  to  pay  the 
annuity.  A  bill  was  filed  by  the  annuitant  against  the  purchaser 
of  this  house,  and  an  amended  bill  made  the  other  purchasers 
parties.  Decree  that  as  between  these  purchasers  the  house 
was  first  bound;  but  there  is  nothing  in  this  case  to  show  that  the 
annuitant,  if  not  apprized  of  the  agreement,  might  not  have  pro- 
ceeded against  any  other  parcel. 

We  shall  now  show  that  when  the  case  came  before  Chancellor 
Kent  on  a  state  of  facts  analogous  to  these  in  the  case  at  bar,  and 
he  was  desired  to  do  as  he  had  promised  in  his  dictum  in  the  case 
of  Clowes  v.  Dickenson,  he  was  of  another  opinion. 

In  the  case  of  Avery  v.  Patten,  7  J.  C.  R.  ,  the  complainants 
purchased  lands  of  a  judgment  debtor,  leaving  him  possessed  of 
other  lands,  which  remained  in  his  possession  for  years  after.  An 
old  judgment,  which  they  alleged  was  collusive  and  fraudulent, 
but  failed  to  prove  it,  was  set  in  motion  against  them,  and  their 
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land  advertised  for  sale.  They  state  these  facts,  and  pray  that  the 
judgment  be  entered  satisfied;  or  if  not,  that  upon  their  paying  it, 
that  it  be  assigned  to  them  to  run  it  for  contribution  against  the 
other  lands;  that  the  judgment  be  injoined  against  their  lots,  and 
for  general  relief.  Chancellor  Kent  says  in  his  opinion  in  this 
case,  there  is  no  question  between  the  parties  to  this  suit:  the 
plaintiff  in  the  suit  at  law  is  pursuing  his  lawful  rights,  is  with- 
out censure,  and  he  dissolves  the  injunction  and  dismisses  the  bill. 
The  intimation  is,  that  when  the  complainants  have  paid  the 
judgment  creditor,  if  they  will  in  a  proper  bill  bring  the  other 
parties  who  own  the  other  lands  into  court,  he  will  give  them 
contribution.  This  is  the  case  which  we  consider  strictly  appli- 
cable to  the  case  at  bar. 

Since  the  argument  in  court,  I  have  examined  the  case  of 
Thompson  and  Wife  v.  Murray  and  Wife,  2  Hill's  Chan.  R.  213. 
It  rather  strengthens  than  conflicts  with  our  position.  The  judg- 
ment debtor,  it  appears  in  that  record,  is  a  solvent  person,  and  the 
judgment  might  have  been  made  out  of  him.  But  there  was  no 
attempt  to  injoin  the  judgment  creditor — he  is  not  even  named. 
But  it  appearing  to  the  court  that  one  of  the  donees  had  paid  the 
debt,  instead  of  directing  the  judgment  against  the  solvent  judg- 
ment debtor,  the  person  so  paying  is  a  volunteer,  has  paid  without 
necessity,  and  is  not  entitled  to  contribution  from  the  other  donees, 
who  are  made  parties:  and  says  the  chancellor  in  his  decree  be- 
low, page  210,  "if  the  bills  of  sale  set  forth  the  real  terms,  of  the 
transfer,  then  these  plaintiffs  have  ample  remedy,  if  Richard 
Connoly  be  solvent,  and  there  is  no  allegation  in  the  bill  of  his 
insolvency.  This,  then,  is  also  a  case  in  which  the  question  is  as 
to  equities  amongst  the  grantees,  and  not  as  between  them  and 
the  judgment  debtor.  It  is  true  the  court  say  the  creditor  would 
be  forced,  on  a  proper  application,  to  exhaust  the  donor's  estate, 
before  he  would  be  allowed  to  go  against  property  which  his 
debtor  had  given  away."  This  is  a  dictum,  but  still  we  do  not 
question  it.  It  is  but  justice  and  equity,  that  while  the  judgment 
debtor  has  property  in  possession,  that  the  judgment  creditor 
should  first  exhaust  that.  He  is  the  party  contracted  with — the 
person  naturally  to  be  looked  to  for  payment;  and  to  first  seize  that 
Vol.  I.— 36 
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which  is  possessed  by  others,  would,  upon  its  face,  look  like  an 
intent  to  harass  and  defraud. 
The  foregoing  cases,  I  think,  clearly  establish  these  principles: 

1.  That  a  judgment  creditor,  in  the  absence  of  request  or  point- 
ing out  by  the  judgment  debtor  of  his  alienees,  has  a  clear  right 
to  run  his  execution  against  any  parcel  of  the  aliened  property 
when  it  is  all  aliened. 

2.  If  there  be  any  in  possession  of  the  debtor,  he  ought  clearly 
to  exhaust  that  first 

3.  That  if  perchance  he  had  levied  on  the  property  last  aliened, 
that  party  would  have  no  right  to  contribution  from  the  others. 
Any  other  one  would  have  a  right  to  contribution,  but  from  those 
only  who  purchased  what  he  left 

4.  That  the  complainants  in  this  case  may  have  a  right  to  con- 
tribution at  any  rate,  and  if  the  case  of  Clowes  v.  Dickinson  be 
correct  in  its  full  extent,  then  they  have  a  right  to  be  reimbursed 
in  full  out  of  the  parcels  of  property  last  sold,  upon  a  proper  ap- 
plication to  this  court,  making  the  owners  parties. 

The  court  is  reminded  that  the  lien  of  judgments  has  by  the 
High  Court  been  assimilated  to  the  lien  of  a  mortgage.  In  Tay- 
lor v.  Porter,  7  Mass.  355,  Judge  Parsons  says,  each  close  is  liable 
for  the  whole  money.  In  Cheeseborough  v.  Millard,  1  J.  C.  R. 
Chancellor  Kent  uses  the  expression,  if  the  mortgagee  elect  to 
take  the  whole  out  of  one  parcel,  <fcc. 

Finally,  for  the  fundamental  principles  involved  in  this  case,  the 
court  is  referred  to  the  case  of  Wright  v.  Sampson,  6  Yes.  726, 
,  opinion  of  Lord  Eldon,  in  which  it  is  decided  that  when  a  person 
i  having  two  funds  is  driven  to  one,  it  is  because  he  cannot  give  the 
other  creditor  the  benefit  of  that  fund  by  subrogation,  and  without 
it  he  would  suffer  a  loss.  There  is  no  danger  of  that  in  the  case 
at  bar.  He  can  get  it  back  from  the  owners  of  the  other  lands 
on  proper  application,  if  he  pays  us;  or  at  all  events  the  contribu- 
tion will  leave  him,  according  to  his  own  showing  of  the  vastness 
of  the  property  liable,  but  a  minimum  loss;  and  if  he  would  have 
prevented  this,  he  should  have  given  notice  to  the  judgment  cred- 
itor what  to  levy  on,  and  then  have  brought  all  the  parties  into  court, 
so  that  this  court  could  have  decreed  instant  payment  to  us  by 
some  of  them.    For  the  other  important  point  laid  down  by  Lord 
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Eldon  is,  that  there  must  be  a  sure  and  immediate  fund  to  turn 
the  party  over  to.  The  bill  is  therefore  insufficient  in  not  showing 
such  a  fund  to  be  available,  nor  making  the  owners  of  the  other  lots 
parties.    The  phrase  of  Chancellor  Kent,  "he  sits  in  the  seat  of  his 

grantor,"  is  borrowed  from in  Sir  William  Herbert's  case,  in 

Coke's  Reports,  where  it  is  applied  to  an  heir,  who,  as  he  derives 
the  benefits  without  toil,  is  unquestionably  morally  bound  for  the 
debts  of  his  ancestor,  which  is  not  true  of  a  purchaser  in  the  ab- 
sence of  an  express  promise  to  pay  the  debt  of  his  grantor.  Ex 
parte  Kendall,  17  Yesey,  527,  is  another  opinion  of  Lord  Eldon 
bearing  on  the  case,  where  he  refuses  to  turn  them  over  to  a  par- 
ticular fund  in  bankruptcy,  unless  in  suing  they  could  have  been 
turned  in  that  direction  first    See  the  close  of  the  opinion. 

A  judgment  is  a  lien  upon  every  kind  of  right  vested  in  the  debtor, 
at  the  time  of  the  judgment    Carkhuff  v.  Anderson,  3  Binney,  9. 

Marshalling  assets  is  never  done  except  where  it  can  be  done 
without  injustice  to  the  other  creditor.  1  Story's  Eq.  528.  Nor 
is  it  applied  in  favor  of  persons  who  are  not  common  creditors  of 
die  same  common  debtor.  If  I  have  a  judgment  against  A.  and 
R  and  another  have  a  judgment  against  A.  only,  he  cannot  com- 
pel me  to  make  my  debt  out  of  B.  only.    Lord  Eldon,  17  Yes. 

George  S.  Yerger  contra. 

The  bank  levied  an  execution  against  Randolph  on  property 
which  Pallen,  subsequent  to  the  rendition  of  the  judgment,  pur- 
chased of  Randolph.  The  bill  alleges  that  there  was  plenty  of 
property  to  satisfy  the  judgment  owned  by  Randolph,  at  the 
time  of  the  rendition  of  the  judgment,  and  which  was  sold  by 
Randolph  after  he  sold  to  Pallen ;  which  property  is  specifically 
pointed  out  in  the  bill.    The  bill  is  demurred  to. 

That  the  court,  in  such  case,  will  enjoin  the  sale  and  compel  the 
execution  creditor  to  sell  the  property  conveyed  last,  is  well  set- 
tled. 5  John.  Ch.  Rep.  244;  2  Dess.  561 ;  9  Cowen's  Rep.  403 ; 
Guion  t>.  Knapp,  6  Paige  Rep.  36;  Collins  v.  Drake,  4  Howard.   . 

The  Chancellor. 

The  complainant  states  that  he  is  the  owner  of  a  town  lot  in 
Yicksburg,  the  title  to  which  is  derived  through  a  judgment  debtor, 
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who  at  the  time  of  the  sale  thereof  is  alleged  to  have  held  other 
real  estate  more  than  sufficient  to  satisfy  the  judgment;  but  that 
the  same  was  afterwards  sold  out  to  different  successive  pur- 
chasers, which,  however,  the  complainant  insists  is  primarily  lia- 
ble to  the  lien  of  that  judgment,  and  must  be  resorted  to  before 
the  lot  in  his  hands  can  be  subjected.  To  that  end  he  obtained 
in  vacation  an  injunction  against  the  judgment  creditors,  who  now 
demur  generally  to  the  bill. 

I  have  heretofore  decided  the  principal  question  ra;sed  by  the 
demurrer;  but  as  the  correctness  of  that  opinion  has  been  ques- 
tioned by  the  counsel  for  the  defendant,  in  an  argument  of  much 
ability  and  research,  I  have  been  induced  to  re-examine  the  au- 
thorities, and  to  carefully  review  the  grounds  upon  which  I  placed 
it.  I  may  state  at  once,  that  I  placed  the  opinion  heretofore  ex- 
pressed upon  the  broad  principles  which  govern  courts  of  equity 
in  marshalling  securities  between  parties  having  different  equities 
upon  the  same  things.  I  am  unable  to  perceive  any  solid  distinc- 
tion between  the  current  of  cases  on  that  subject,  and  the  one  now 
before  me.  The  general  principle  is,  that  where  one  party  has  a 
lien  on,  or  interest  in  two  estates,  and  another  has  a  lien  on,  or 
interest  in  one  of  those  estates  only,  the  latter  is  entitled  to  throw 
the  former  upon  that  estate  which  he  cannot  reach,  if  that  be  ne- 
cessary to  adjust  the  rights  of  both  parties;  and  can  be  done  with- 
out prejudice  to  him  who  holds  the  double  security. 

In  administering  these  equities,  the  court  does  not  assume  to 
divest  or  postpone  a  prior  incumbrance,  but  simply  to  so  apply  it 
and  limit  it,  that  equal  justice  may  be  done  to  all  concerned  in 
the  fund  to  which  it  attaches.  I  can  see  no  reason  in  favor  of  lim- 
iting the  doctrine  to  mere  incumbrances.  It  can  have  no  neces- 
sary dependence  upon  the  character  of  the  interest  or  title  of  the 
claimants;  it  rests  upon  the  intrinsic  justice  and  morality  of  the 
maxim  that  a  party  shall  so  exercise  his  own  rights  as  not  to  do 
unnecessary  injury  to  those  of  others.  Why  should  not  the  rule 
-be  extended  to  a  purchaser?  The  claims  of  a  bona  fide  purchaser 
are  certainly  entitled  to  as  much  consideration,  in  equity,  as  those 
of  a  mere  incumbrancer.  Why  should  a  judgment  creditor  be 
permitted  to  pursue  property  into  the  hands  of  a  subsequent  pur- 
chaser, when  sufficient  remained  in  the  hands  of  his  debtor  to  sat- 
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isfy  bis  claim?  The  extent  of  his  equity  against  his  debtor  is,  to 
have  his  judgment  paid;  if  this  can  be  done  without  trenching 
upon  the  rights  of  others  equally  meritorious,  a  court  of  equity 
should  so  order  it  There  can  be  no  reason  for  enforcing  the 
judgment  against  the  property  in  the  hands  of  the  purchasers,  and 
then  turning  him  round,  for  indemnity,  upon  the  very  property  of 
the  debtor  which  should  have  been  applied  to  its  payment.  The 
spirit  of  equity  does  not  tolerate  this  round  of  embarrassing  litiga- 
tion, and  especially  where  more  complete  justice  can  be  done  be- 
tween the  parties  by  a  more  direct  and  simple  process.  But  the 
right  of  a  purchaser  in  such  case  does  not  depend  upon  general 
principles  alone;  there  are  several  cases  where  the  question  has 
been  directly  adjudged. 

In  the  case  of  Clowes  v.  Dickinson,  5  John.  Ch.  Rep.  the  com- 
plainant had  purchased  of  one  Vanderheyden  two  lots  in  the  city 
of  Troy.  At  the  time  of  the  sale  there  was  a  prior  unsatisfied 
judgment  against  the  vendor,  under  which  the  lots  were  sold  to 
the  defendant  in  that  case.  The  bill  prayed  either  for  a  re-con- 
veyance of  the  lots,  or  for  compensation  for  their  value.  Chan- 
cellor Kent  most  distinctly  recognized  the  right  of  a  purchaser 
from  a  judgment  debtor  to  compel  the  creditor  to  resort  to  other 
property  of  the  debtor,  provided  sufficient  remained  for  the  satis- 
faction of  his  judgment.  It  was  said,  however,  in  argument  in 
this  case,  that  the  question  as  to  such  right  was  not  before  the 
court,  and  that  when  it  came  up  in  the  subsequent  case  of  Avery 
v.  Patton,  7  John.  Ch.  Rep.  211,  the  right  of  a  subsequent  pur- 
chaser to  stay  the  hand  of  the  creditor,  upon  such  ground,  was 
utterly  denied.  I  think  a  reference  to  that  case  will  show  that  this 
is  an  entire  misapprehension  of  the  question  there  raised,  and  of 
the  grounds  upon  which  the  decision  was  placed.  The  case  was 
this:  the  complainants  derived  title  to  a  tract  of  land  under  a  judg- 
ment debtor;  the  bill  alleged  that  at  the  time  of  the  sale  by  him 
he  was  the  owner  of  other  lands  which  were  subsequently  passed 
into  the  hands  of  other  purchasers.  The  bill  was  filed  against 
a  judgment  creditor,  and  prayed  for  an  assignment  of  the  judg- 
ment upon  payment,  that  they  might  make  the  owners  of  the  other 
lands  bound  by  the  judgment  pay  a  just  proportion  of  it.  There 
was  no  allegation  that  those  other  lands  were  sufficient  to  satisfy 
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the  claim;  and  it  was  said  in  argument,  that  it  would  require  all 
the  lands,  that  the  debtor  owned,  for  the  purpose.  The  chancel- 
lor, in  looking  to  the  scope  and  purpose  of  the  bill,  said,  "all  that 
the  plaintiffs  seem  to  claim,  is  a  right  of  contribution  against  the 
owners  of  the  other  lands."  This  he  held  could  not  be  decreed, 
because  the  other  persons  interested  in  the  lands,  said  to  be  bound 
by  the  judgment,  were  not  before  the  court.  And  he  refused  to 
direct  an  assignment  of  the  judgment,  because  he  could  not  deter* 
mine  in  that  case  the  extent  to  which  the  other  owners  should 
contribute,  and  that  a  partial  and  oppressive  use  might  be  made  of 
the  judgment  in  the  hands  of  the  plaintiffs  in  that  case.  It  will 
thus  appear,  that  no  principle  was  settled  in  that  case,  applicable 
to  the  one  before  me. 

I  find  that  the  case  of  Clowes  v.  Dickinson,  before  referred  to, 
was  taken  up  by  appeal ;  and  although  the  decision  of  the  chan- 
cellor was  reversed  upon  other  grounds,  yet  the  principles  upon 
which  he  placed  the  rights  of  the  complainant  are  most  distinctly 
admitted.  Justice  Woodworth,  as  to  the  question  of  relief  to  which 
the  complainant  was  entitled,  says :  "  There  can  be  no  doubt  that 
had  he  applied,  either  to  the  supreme  court  or  the  court  of  chan- 
cery, they  would  have  directed  the  execution  of  Kimberly  to  be 
levied  on  the  property  of  Vanderheyden,  not  including  the  two 
lots.  When  that  property  was  exhausted,  and  found  not  sufficient 
to  satisfy  the  execution,  then,  and  not  till  then,  should  the  lots 
conveyed  to  the  appellant  have  been  sold,  to  make  up  the  deficien- 
cy." "  This  he  says,"  is  a  clear  principle  of  equity,  established  by 
all  the  authorities ;  and  approves  itself  to  the  plainest  principles  of 
natural  justice."  9  Cow.  Rep.  405.  So  in  the  case  of  Averall  v. 
Wade,  Lloyd  <fc  Goold.  Rep.  252 ;  cited  in  1  Story's  Eq.  589,  note. 
Where  a  judgment  debtor  was  seized  of  several  estates,  and  con- 
veyed one  of  them  for  valuable  consideration  and  subsequently 
confessed  other  judgments,  Lord  Chancellor  Sugden  held  that  the 
prior  judgment  should  be  thrown  upon  the  estates,  remaining  in 
the  hands  of  the  debtor,  and  that  the  subsequent  judgment  credi- 
tors had  no  right  to  contribution  against  the  purchaser.  In  the 
case  of  Guion  v.  Knapp,  6  Paige,  Ch.  Rep.  35,  the  same  general 
principles  are  admitted.  It  was  held  in  that  case,  that  where  a 
mortgagor  sells  a  part  of  the  mortgaged  premises,  the  remainder 
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of  such  premises  in  his  hands  are  primarily  liable  in  equity  for  the 
satisfaction  of  the  mortgage  debt,  and  that  if  a  mortgagee  with 
knowledge  of  such  sale  releases  the  other  mortgage  property,  he 
will  not  be  permitted  to  pursue  that  which  had  passed  into  the. 
hands  of  a  purchaser.  It  was  also  held  in  that  case,  that  property 
sold  by  the  mortgagor  at  different  times,  and  to  different  persons 
was  liable  in  the  inverse  order  of  alienation,  commencing  with  the 
last,  and  proceeding  to  the  first  sale.  In  the  case  of  Thompson  v. 
Murray,  2  Hill's  Ch.  Rep.  213,  it  was  said  that  even  a  creditor  of 
a  party  who  had  given  away  a  portion  of  his  estate,  would  in 
equity  be  compelled  to  exhaust  the  property  of  the  donor  before 
he  would  be  allowed  to  go  against  the  property  so  passed  into  the 
hands  of  the  donee.  The  doctrine  of  these  cases  rests  upon  the 
most  obvious  principle  of  distributive  justice ;  that  of  doing  equal 
equity  to  all  parties  concerned.  Here  the  complainant  alleges  that 
at  the  time  of  the  sale  of  the  lot  in  question,  there  remained  in  the 
hands  of  the  judgment  debtor  other  real  estate  of  value  greatly 
above  the  amount  of  the  judgment,  which  gave  a  lien  upon  the 
whole  of  them;  but  which  was  subsequently  passed  into  the  hands 
of  successive  purchasers.  The  property  is  particularly  designa- 
ted and  pointed  out  to  the  judgment  creditor.  That  the  complain- 
ant would  have  a  right  to  go  against  all  the  purchasers  behind  him, 
commencing  with  the  last,  is  I  think  placed  beyond  doubt,  both 
upon  principle  and  authority.  If  then  the  judgment  creditor  is 
compelled,  for  the  satisfaction  of  his  judgment,  to  go  against  a 
purchaser  from  his  debtor,  I  can  see  no  reason  why  he  should  not 
be  compelled  to  proceed  against  the  one  upon  whom  equity  would 
ultimately  throw  the  burden  in  adjusting  the  equities  of  the  succes- 
sive purchasers.  Under  these  views,  I  am  of  opinion  the  demurrer 
must  be  overruled,  with  leave  to  the  defendant  to  answer. 
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Although,  as  a  general  rale,  the  father  U  entitled  to  the  services  and  earnings  of  bit 
children  during  their  minority,  resulting  from  his  obligation  to  support  them,  this  is 
a  privilege  which  the  father  may  waive  at  his  pleasure,  or  which  may  bo  extinguished 
by  operation  of  law. 

When  there  is  evidence  of  any  distinct  act  of  emancipation  on  the  part  of  the  father— 
as  by  sending  a  son  forth  to  shift  for  himself—- neither  he  nor  his  creditors  will  be 
permitted  to  assert  any  right  to  the  subsequent  earnings  of  the  child  so  emancipated. 

A  conveyance  by  a  father  (who  was  largely  indebted  at  the  time,)  to  a  minor  son,  in 
consideration  of  past  services  of  the  son,  for  which  the  father  had  agreed  to  com- 
pensate him,  cannot  be  sustained  against  the  creditors  of  the  father.  The  convey- 
ance would  be  binding  as  between  the  father  and  son,  but  would  be  regarded  as 
purely  voluntary  as  against  the  creditors  of  the  father. 

Where  the  son  during  his  minority  was  a  married  man,  and  continued  in  the  service 
of  his  father  subsequent  lo  such  marriage ;  held,  that  this,  of  itself,  was  a  legal 
emancipation,  and  entitled  the  son  to  the  proceeds  of  his  labor  independent  of  any 
act  of  emancipation  on  the  part  of  the  father.  A  bona  fide  contract  made  by  the 
father  with  his  son,  under  such  circumstances,  would  be  good  against  the  other 
creditors  of  the  father. 

A  married  man,  although  a  minor,  has  control  over  his  own  actions,  and  is  entitled  to 
apply  the  proceeds  of  his  labor  to  the  support  of  his  family. 

A  minor  son  worked  for  his  father  four  or  five  years  after  his  marriage,  with  the  verbal 
understanding  that  he  was  "on  wages ;"  but  there  was  no  agreement  as  to  the 
amount  of  wages  to  be  paid,  nor  was  there  any  settlement  between  them  until  the 
father  became  embarrassed,  hard  pressed  by  his  creditors,  and  was  on  the  verge  of 
bankruptcy  ;  a  settlement  then  took  place,  and  a  balance  struck  in  favor  of  the  son 
for  four  thousand  five  hundred  dollars,  and  the  father  conveyed  to  the  son  a  tract 
of  land,  valued  at  eight  thousand  dollars,  in  payment  of  his  services;  the  father  and 
son  continued  to  occupy  the  land  jointly;  the  title  of  the  father  to  the  land,  and 
the  conveyance  to  the  son,  were  both  registered  at  the  same  time.  After  the  con- 
veyance to  the  son,  the  father  conveyed  the  same  land  in  trust  to  indemnify  a  per- 
son who  was  his  surety  upon  the  very  claims  which  the  complainants  in  this  bill 
were  seeking  to  enforce ;  held,  that  these  circumstances  were  evidence  of  fraud, 
notwithstanding  the  general  denial  of  fraud  by  the  defendants,  in  their  answer;  that 
the  conveyance  from  the  father  to  the  son  was  therefore  void,  and  the  property 
ject  to  the  judgment  creditors  of  the  father. 
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The  history  of  this  case  will  sufficiently  appear  from  the  briefs 
of  counsel  and  the  opinion  of  the  chancellor. 

Wilkinson  and  Miles  for  complainants. 

This  bill  is  filed  for  the  purpose  of  setting  aside  a  deed  as 
fraudulent,  made  by  defendant,  John  Grissom,  to  William  Gris- 
som. 

The  answers  of  defendants  deny  all  fraud,  and  it  remains  for 
this  court  to  say,  whether,  under  the  circumstances  developed  in 
the  progress  of  this  cause,  it  will  not  adjudge  the  deed  fraudulent, 
notwithstanding  the  general  denial  contained  in  the  answer. 
That  "fraud  will  never  be  presumed,"  we  know  to  be  a.  cherished 
maxim  of  the  law.  But  at  the  same  time,  we  respectfully  insist, 
that  if  upon  the  facts  as  they  appear  by  the  pleadings  and  proof, 
a  fraudulent  intent  is  manifested,  it  is  the  duty  of  a  court  of  equity 
to  declare  the  deed  void  for  fraud.  1  John.  Ch.  R.  481-467;  2 
John.  Ch.  R.  297-304;  2  John.  Ch.  R.  43-48;  18  John.  Rap.  426; 
1  Day's  Conn.  Rep.  295. 

From  exhibits  C.  and  D.  to  the  bill,  it  appears  that  the  deed  from 
Bland  to  John  Grissom,  and  the  deed  from  John  to  William  Gris- 
som, were  both  filed  for  record  on  the  same  day,  and  were  ex- 
ecuted within  a  few  days  of  each  other.  The  rapidity  with  which 
these  conveyances  were  made,  especially  when  it  is  considered 
that  they  were  made  by  a  father  to  his  son,  the  father  being  insol- 
vent, and  that  fact  known  to  the  son,  furnishes  controlling  evidence 
of  a  fraudulent  intent.  It  is  to  this  extent,  and  in  this  sense,  that 
the  remark  of  Lord  Hardwick  is  to  be  understood,  when  he  snid, 
"fraud  may  be  presumed  from  the  circumstances  and  condition  of 
the  parties  contracting."  Chesterfield  v.  Jansevar,  2  Vesey,  265-6. 
See,  also,  18  Vesey,  483. 

The  consideration  disclosed  by  the  answer  is  not  sufficient  to 
support  the  deed.  It  seems  that  three  thousand  nine  hundred 
dollars,  of  the  eight  thousand  dollars  agreed  to  be  given  for  the 
land,  was  allowed  as  a  credit  to  William  Grissom  for  services  he 
had  rendered  his  father  as  overseer.  The  proof  in  the  cause 
shows,  that  during  all  that  time,  except  one  year,  William  Grissom 
was  a  minor.  It  need  not  be  argued  that  the  father  was  entitled 
to  the  services  of  his  son,  until  he  arrived  at  maturity.    How  then 
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can  a  fund,  which  in  law  belonged  to  John  Grissom,  be  set  up  as 
a  consideration  to  support  a  deed  from  John  to  William  Grissom? 
William  certainly  could  not  have  recovered  by  law  the  amount  of 
his  services  from  his  father.  Will  this  court,  then,  sanction  the 
fraudulent  appropriation  of  a  fund,  in  law  belonging  to  John 
Grissom,  and  which  by  law  should  go  in  payment  of  his  debts, 
and  make  that  very  appropriation  the  means  of  postponing  and 
defeating  the  creditors  of  John  Grissom? 

Besides,  the  answer  shows  an  abandonment  of  the  original  con- 
tract between  John  and  William  Grissom.  It  seems  that  the  ap- 
prehension of  a  levy  and  sale  induced  the  father  and  son  to  cancel 
the  contract;  an  agreement  being  entered  into  that  the  son  should 
still  retain  a  pro  rata  interest  in  the  land,  to  be  determined  by 
the  extent  of  his  payment.  Now  it  is  contended,  that  whatever 
may  be  the  force  and  effect  of  such  an  agreement,  as  between  the 
Grissoms,  it  has  no  binding  efficacy  as  against  the  creditors  of 
John  Grissom.  As  to  them,  it  amounts  to  a  rescission  of  the  con- 
tract, and  they  are  entitled  to  go  against  the  land 

Again.  The  deed  purports  to  have  been  executed  by  John  to 
William  Grissom,  in  consideration  of  the  sum  of  eight  thousand 
dollars,  paid  in  hand.  It  is  now  attempted  to  sustain  the  deed  by 
proving  a  distinct  and  different  consideration.  This  cannot  be 
done.  2  John.  Ch.  R.  42,  43.  and  cases  there  cited.  The  same 
point  was  expressly  decided  by  this  court  at  the  last  January  term, 
in  the  case  of  D.  G.  and  R.  Moore  v.  Enoch  King  et  a/. 

G.  S.  Yerger  and  R.  S.  Holt  for  respondents. 

The  complainants  allege  that  they  are  judgment  creditors  of 
the  defendant,  John  Grissom;  that,  before  the  rendition  of  their 
judgments,  John  Grissom,  by  deed,  conveyed  a  tract  of  land  to 
his  co-defendant,  William  Grissom,  who  is  his  son;  that  said  deed 
from  John  to  William  Grissom  was  made  with  intent  to  delay, 
hinder  and  defraud  the  creditors  of  said  John;  that,  though  said 
deed  recites  that  it  was  made  in  consideration  of  eight  thousand 
dollars  paid  to  the  grantor,  nothing  was  or  has  been  paid  or  secu- 
red, and  that  said  conveyance  was  intended  as  a  cloak  to  protect 
said  land  from  the  creditors  of  said  John  Grissom. 

The  defendants  generally  and  particularly  deny  the  charges  of 
fraud  contained  in  the  bill,  and  distinctly  negative  every  ciicum- 
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stance  alleged  by  complainants  as  indicative  of  fraud  in  said  con- 
veyance. 

They  say  that  said  land  was  in  good  faith  purchased  by  said 
William  from  said  John,  at  the  price  of  eight  thousand  dollars; 
that,  on  a  settlement  between  them,  at  the  time  of  said  sale,  said 
John  Grissom  was  found  to  be  indebted  to  said  William  in  the 
sum  of  thirty-seven  hundred  dollars,  for  services  rendered  him  by 
said  William  as  overseer,  and  for  the  hire  of  two  negroes  of  said 
William;  and  in  the  further  sum  of  six  hundred  dollars,  the 
amount  of  a  note  made  by  said  John  Grissom,  payable  to  one 
Miles,  who  had  transferred  it  to  said  William  Grissom;  that  these 
sums  were,  in  said  sale,  treated  as  cash  paid  by  said  William  to 
said  John;  that  the  remainder  of  said  sum,  or  thirty-five  hundred 
dollars,  was  secured  by  the  note  of  said  William,  payable  to  said 
John  Grissom;  that,  subsequently,  they  agreed  that  this  note 
should  be  cancelled  and  given  up,  and  that  said  William  should 
abandon  all  claim  of  title  to  a  pro  rata  portion  of  said  land;  that, 
with  this  modification,  said  sale,  made  in  good  faith,  is  still  valid, 
and  the  title  to  said  land  still  in  said  William  Grissom. 

That  the  land  in  controversy  is  subject  to  the  judgments  of 
complainants,  to  the  extent  of  the  interest  of  John  Grissom  under 
the  modification  of  the  contract  of  sale,  is  not  denied;  but  beyond 
this  every  vestige  of  complainants9  equity  is  swept  away  by  the 
answer.  Every  circumstance  of  fraud  charged  in  the  bill  is  dis- 
tinctly and  directly  denied  by  the  answer;  and  as  it  is  a  maxim 
of  universal  application  in  this  court,  that,  when  fraud  has  been 
thus  denied,  it  must  be  fully  proven  by  the  party  alleging  it,  the 
defendants  might  have  rested  their  caSe  here  with  safety.  But,  to 
dissipate  every  doubt,  they  have  taken  the  deposition  of  Mr.  Bris- 
coe. By  him  it  is  proven  that  said  William  was  "in  the  employ- 
ment of  said  John  some  four  or  five  years;"  "that  he  was  on  wa- 
ges as  overseer  of  said  John;"  that  his  services  were  worth  from 
five  to  eight  hundred  dollars  per  year;  that  said  John  had  in  his 
employment  a  negro  of  said  William,  during  all  this  time,  worth 
one  hundred  dollars  per  year;  that  the  wages  of  said  William 
were  not  paid  him  as  witness  believes. 

This  testimony  proves  conclusively  that  the  deed  from  John  to 
William  Grissom  was  founded  on  a  valuable  consideration,  and 


432  SUPERIOR  COURT 

June*  Dick  d  aL  r.  J  obn  G  riaom. 

one  entirely  sufficient  in  law  to  sustain  it,  unless  the  intent  of 
John  Grissom  Vas  fraudulent,  and  known  to  be  so  by  his  vendee. 
There  is  no  proof)  either  direct  or  circumstantial,  indicating  such 
an  intent  on  the  part  of  the  grantor,  or  such  notice  on  the  part  of 
the  grantee.  On  the  contrary,  the  magnitude  of  the  price  to  be 
paid,  the  execution  of  the  note  for  the  balance,  which  rendered  it 
liable  to  attachment  in  the  hands  of  William  Grissom,  his  aban- 
donment of  a  ratable  proportion  of  the  land  when  they  agreed  to 
cancel  the  note,  are  all  circumstances  showing  that  the  transaction 
was  one  of  an  ordinary  and  legitimate  character,  and  in  which 
each  of  the  contracting  parties  looked  alone  to  the  advancement, 
by  honest  means,  of  his  legitimate  interests. 

But  complainants  will  insist  on  another  point  Annexed  to  the 
deposition  is  an  admission  on  the  part  of  the  defendants,  that  du- 
ring the  three  first  years  of  the  time  during  which  William  Gris- 
som served  his  father  as  overseer,  he  was  a  minor,  but  that  during 
the  whole  of  that  time  he  was  a  married  man,  and  had  been  dis- 
charged by  his  father  from  all  obligation  to  serve  him,  and  from 
all  claim  of  his  father  upon  the  proceeds  of  his  labor.  This  qual- 
ified agreement  is  read  by  written  agreement  of  solicitors. 

It  will  be  urged  that  as  the  father  was,  during  the  minority  of 
his  son,  entitled  to  his  services,  the  consideration  of  the  deed  thus 
far  fails.  It  is  an  unquestionable  proposition  of  law  that  a  father 
is  entitled  to  the  services  of  his  infant  child.  But  it  is  an  equally 
undeniable  proposition  that  the  father  may  waive  or  release  this 
right  and  emancipate  his  child ;  and  that  he  has  done  so  may  be 
proven  by  circumstances,  as  well  as  direct  evidence.  5  Wendell, 
204;  7  Cowen,  92;  8  lb.  84*  2  Mass.  115;  9  Cowen,  279;  2  Pick. 
201;  12  Pick.  113;  7  Wend.  354:  2  Kent,  192-3. 

The  books  on  this  subject  speak  but  one  language.  It  is  a  part 
of  the  admission  of  fact,  indeed,  in  this  case,  that  there  had  been, 
before  the  contract  between  the  father  and  son  occurred,  the  most 
full  and  complete  acquittal  and  release  of  all  claim  on  the  part  of 
the  former  to  the  services  of  the  latter.  Even  in  the  absence  of 
this  pfoof,  however,  the  facts  that  the  father  employed  the  son  "to 
serve  him  as  overseer ;"  that  he  was  "with  his  father  on  wages," 
as  proved  by  Mr.  Briscoe;  that  he  was  a  married  man,  are  all  in- 
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consistent  with  any  other  hypothesis  than  that  the  father  had 
released  and  abandoned  his  parental  rights. 

The  complainants  failing  to  impeach  the  sale  of  land,  show  no 
title  to  any  relief  whatever  in  this  court.  The  interest  of  John 
Grissom  in  this  land  is  subject  to  sale  at  law.  There  is  no  obsta- 
cle in  the  way  of  a  levy  and  sale  under  execution  on  the  judgments 
at  law.    The  bill  should  therefore  be  dismissed. 

The  Chancellor. 

The  complainants,  as  judgment  creditors  of  the  defendant  John 
Grissom,  seek  to  set  aside  a  previous  conveyance  of  land  made  by 
him  to  his  co-defendant,  William  Grissom,  who  is  his  son.  They 
allege  that  such  conveyance  was  made  to  defraud  creditors,  and  that 
no  consideration  whatever  was  paid  or  secured  to  be  paid  therefor. 
The  defendants  have  put  in  a  joint  answer,  in  which  they  deny 
all  fraud,  and  state  that  the  land  was  sold  in  good  faith,  for  the 
consideration  of  eight  thousand  dollars;  that  this  consideration  was 
made  up  in  part  by  a  claim  of  thirty-nine  hundred  dollars,  which, 
upon  a  settlement  between  them,  was  found  due  by  the  father  to 
the  son,  for  services  rendered  by  the  latter  in  the  character  of  an 
overseer,  and  for  the  hire  of  two  negro  women;  that  the  son  held 
a  note  on  the  father  for  six  hundred  dollars,  which  had  been  trans- 
ferred to  him  by  some  third  person, — that  these  two  sums  were 
considered  as  cash  paid;  and  that  the  remainder  was  received  in  a 
promissory  note  of  the  son  to  the  father  for  three  thousand  five 
hundred  dollars.  There  is  no  proof  whatever  of  the  existence  of 
the  note  of  which  the  son  is  said  to  have  been  the  holder,  nor  of 
the  pretended  hire  of  negroes.  The  witness  says  that  the  son  had 
a  negro  woman,  whose  services  were  worth  one  hundred  dollars  a 
year,  but  does  not  state  that  the  father  hired  her,  or  that  she  was 
in  his  service.  The  counsel  for  the  complainants  insist,  so  far,  as 
the  consideration  of  the  deed  rests  upon  services  rendered  to  the 
father  by  the  son  during  his  minority,  that  it  is  wholly  insufficient 
as  against  the  creditors  of  the  former.  Although  as  a  general  rule 
the  father  is  entitled  to  the  services  and  earnings  of  his  children, 
resulting  from  his  obligation  to  support  them,  yet  this  is  a  privi- 
lege which  the  father  may  waive  at  his  pleasure,  or  which  may  be 
extinguished  by  operation  of  law.  Such  waiver  may  result  from 
Yol.1— 37 
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an  express  agreement  to  that  effect,  on  the  part  of  the  father,  or 
may  be  implied,  from  the  fact  that  the  conduct  of  the  father  went 
to  recognize  the  minor  child  as  a  person  sui  juris.  And  where 
there  is  evidence  of  any  distinct  act  of  emancipation  on  the  part 
of  the  father,  as  by  sending  a  son  forth  to  shift  for  himself,  neither 
he  nor  his  creditors  will  be  permitted  to  assert  any  right  to  the 
subsequent  earnings  of  the  child  so  emancipated  Manchester 
v.  Smith,  12  Pick.  Rep.  113;  Nightingale  v.  Withington,  15  Mass. 
Rep.  2T2;  Burlingame  t>.  Burlingame,  7  Cow.  Rep.  93;  Shute  v. 
Dorr,  6.  Wend.  Rep.  206.  These,  however,  were  all  cases  where 
the  minor  had  been  permitted  by  the  father  to  make  contracts  with 
third  persons  on  his  own  account  for  compensation  for  his  services. 
And  I  should  much  doubt  whether  a  conveyance  by  a  father  who 
was  largely  indebted  at  the  time  to  a  minor  son,  in  consideration 
of  past  services  of  the  son,  for  which  the  father  had  agreed  to  com- 
pensate him,  could  be  sustained  against  the  creditors  of  the  latter; 
for  in  general  the  law  considers  the  child  as  the  servant  of  the 
parent,  and  as  laboring  for  him,  and  a  promise  by  the  father  to  pay 
for  such  services,  although  it  might  be  binding  on  him,  should,  it 
seems  to  me,  be  regarded  as  purely  voluntary  as  against  his  cred- 
itors. Brown  et  al.  v.  McDonald,  1  Hill's  Chan.  Rep.  306.  Any 
other  rule  might  lead  to  the  practice  of  the  grossest  fraud  upon 
creditors.  It  would  only  be  necessary  for  a  debtor  of  doubtful 
solvency,  having  a  number  of  minor  children,  to  make  a  contract 
with  each,  to  pay  him  so  much  for  his  services;  and  then  by  way 
of  payment,  make  a  conveyance  of  his  whole  estate  to  them,  and 
thus  bid  defiance  to  his  other  creditors.  This  would  be  a  new 
mode  of  giving  validity  to  family  settlements.  If  William  Gris- 
som,  while  engaged  in  superintending  the  plantation  of  his  father, 
during  his  minority,  had  no  other  claim  to  compensation  than  that 
growing  out  of  a  mere  agreement  with  his  father,  I  should  hold 
that  the  conveyance  to  him  so  far  as  it  depended  upon  such  ser- 
vices, was  void  as  against  the  creditors  of  the  father.  It  is  in  evi- 
dence, however,  that  during  the  period  of  his  services  he  was  a 
married  man;  this  was  of  itself  a  legal  emancipation,  and  entitled 
him  to  the  proceeds  of  his  labor  independent  of  any  act  of  eman- 
cipation on  the  part  of  the  father.  If  then  the  father  contracted 
to  pay  him  for  such  services  he  would  be  bound  to  do  so,  and  other 
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creditors  could  not  complain.  When  a  man  marries,  he  necessa- 
rily takes  upon  himself  the  care  and  support  of  his  family;,  a$4 
it  is  essential  to  the  very  structure  and  independence  of  civil  so- 
ciety, that  he  should,  notwithstanding  his  minority,  have  control 
over  his  own  actions,  and  be  entitled  to  apply  the  proceeds  of  his 
labor  to  the  support  of  his  family;  and  so  I  understand  the  law  to 
have  been  settled.  13  Mass.  Rep.  469;  Taunton  v.  Plymouth,  15 
194,  203 ;  7  Am.  Com.  Law,  180.  The  question  then  is, 
rthe  testimony  establish  any  contract  between  the  father  and 
'  son,  with  reference  to  the  labor  of  the  latter.  There  is  but  one 
witness  on  the  subject,  who  states  that  he  knows  the  son  acted  as 
overseer  for  the  father  for  "some  four  or  five  years,"  and  that  he 
understood  from  the  father  that  the  son  "was  on  wages."  When 
these  services  commenced  or  terminated,  or  what  sum  was  to  be 
paid  therefor,  is  not  stated.  This  testimony  is  very  vague  and 
unsatisfactory;  and  if  the  validity  of  the  deed  depended  solely 
upon  this  feature  of  the  case,  I  should  be  in  doubt  what  judgment 
to  pronounce. 

There  are,  however,  other  features  connected  with  the  convey- 
ance, which  seem  to  me  to  stamp  it  so  strongly  with  the  impress 
of  fraud  as  to  leave  no  doubt  about  its  true  character.  Among 
these  are: 

1.  The  fact  that  we  find  no  reckoning  between  the  father  and 
son  for  the  services  of  the  latter,  through  a  period  of  four  or  five 
years,  nor  until  the  former  was  greatly  embarrassed  with  his 
debts,  and  on  the  very  eve  of  total  bankruptcy.  That  the  father 
was  largely  indebted,  and  in  failing  circumstances,  at  the  time  of 
the  alleged  settlement  and  conveyance  is  admitted  by  the  answer 
of  both. 

2.  It  also  appears  from  the  answer  that  the  father  has  since  con- 
tinued to  occupy  the  land,  a  part  of  the  time  in  connection  with 
his  son,  and  afterwards  under  color  of  being  his  tenant.  There 
is  no  contract  in  writing  or  other  evidence  adduced  to  show  the 
existence  or  character  of  such  tenancy.  When  die  same  was  to 
commence,  how  long  it  was  to  continue  and  upon  what  terms,  is 
left  entirely  unexplained  by  either  the. pleadings  or  proof. 

3.  The  circumstance  that  the  deed  by  which  the  father  acquired 
title  to  the  land  in  question  was  withheld  from  record  until  the 
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conveyance  to  the  son  was  made,  and  then  both  presented  for 
registration  at  the  same  time,  would  seem  to  indicate  a  purpose  on 
the  part  of  the  father  to  conceal  his  property  from  the  eye  of  his 
creditors. 

4.  It  is  shown  that  after  the  conveyance  from  the  lather  to  the 
son,  the  former  made  a  conveyance  of  the  same  land  in  trost  for 
the  indemnity  of  a  person  who  was  his  surety  upon  the  very 
claims  which  the  complainants  are  seeking  to  enforce.  It  is  true 
that  it  i3  stated  in  the  answer  that  the  son  knew  nothing  of  this 
latter  conveyance,  but  it  is  difficult  under  the  circumstances  to 
resist  the  opposite  conclusion.  The  son  was  then  living  with  the 
father,  and  it  would  seem  probable  that  he  was  familiar  with  his 
business  relations  and  transactions;  and  it  is  almost  impossible  to 
conceive  of  a  father  of  such  depravity  and  obliquity  of  moral 
principle  as  to  cheat  and  defraud  his  own  offspring;  and  yet  such 
a  conveyance  was  not  only  a  fraud  upon  the  person  to  whom  it 
was  made,  if  the  claim  of  the  son  was  valid,  but  equally  a  fraud 
upon  the  son  himself,  if  made  without  his  consent  To  extricate 
the  father  from  this  dilemma,  we  must  adopt  one  of  two  conclu- 
sions: (1)  either  that  the  conveyance  to  the  son  was  merely  color- 
able, and  that  the  title  was  considered  substantially  in  the  father, 
or  (2)  that  the  son  knew  of  and  assented  to  such  conveyance  in 
trust,  and  intended  to  recognize  its  validity. 

5.  I  think  it  can  be  demonstrated  from  the  statements  of  the 
answer,  that  the  parties  themselves  regarded  the  deed  to  William 
Grissom,  the  son,  as  a  mere  convenience,  to  be  held  valid  or  void 
as  the  interests  of  the  father  might  suggest.  Accordingly,  we 
find  that  when  the  land  was  threatened  with  an  execution  under 
an  older  judgment,  in  favor  of  the  Agricultural  Bank,  against  the 
father,  the  answer  states,  that  "apprehending  a  sale  under  said  exe- 
cution," the  father  agreed  with  the  son  to  give  up  to  him  the  note 
for  three  thousand  five  hundred  dollars,  upon  the  son  agreeing  to 
relinquish  title  to  a  portion  of  the  land  corresponding  to  the  pro- 
portion which  that  sum  bore  to  the  whole  consideration.  But  it 
is  not  pretended  that  a  sale  of  any  portion  of  the  land  was  made 
under  that  judgment,  or  that  any  part  of  it  was  ever  reconveyed 
to  the  father.  On  the  contrary,  the  son  still  appears  to  be  the 
owner  of  the  entire  tract  of  land,  so  far  at  least  as  the  title  deeds 
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go.  It  appears,  then,  that  three  thousand  five  hundred  dollars  of 
the  consideration  money  was  agreed  to  be  considered  as  dis- 
charged, because  of  the  apprehension  that  the  land  might  be  made 
liable  for  the  debt  of  the  father,  but  that  in  point  of  fact  it  was  not 
so  made  liable,  and  that  the  son  still  holds  the  same,  and  at  the 
same  time  stands  discharged  from  the  debt  of  three  thousand  five 
hundred  dollars,  without  having  paid  a  cent  of  it.  This  is  a  very 
unsatisfactory  mode  of  establishing  the  fairness  of  the  considera- 
tion of  the  deed  in  question. 

The  general  denial  in  the  answer  of  all  fraud  is  not  sufficient 
to  purge  the  transaction  of  the  suspicion  which  fastens  upon  it,  by 
reason  of  the  facts  which  are  admitted.  Fraud  is  a  conclusion  of 
law  from  facts  and  intentions,  and  although  its  existence  is  denied, 
if  the  admitted  facts  conduce  to  prove  it,  they  must  beheld  to  out- 
weigh the  denial.  Mulholland  v.  Hendrick,  1  Beat.  R.  280  ;  Hen- 
dricks v.  Robinson,  2  John.  Ch.  R.  300;  Brogden  v.  Walker,  2 
Har.  &  John.  292 ;  Cunningham  v.  Freeborn,  1  Edw.  Ch.  R.  256. 
I  have  sought  with  eager  earnestness  to  ascertain  the  true  charac- 
ter of  this  case,  and  upon  the  whole  I  am  satisfied,  from  the  facts 
and  circumstances  to  which  I  have  adverted,  that  the  sale  and  con- 
veyance from  John  to  William  Grissom,  was  merely  colourable, 
and  was  intended  to  screen  the  property  of  the  former  against  his 
creditors,  who  it  seems  were  then  pressing  him  to  insolvency.  I 
must  accordingly  declare  the  deed  fraudulent  and  void  as  against 
creditors,  and  that  the  land  be  subjected  to  the  complainants'  judg- 
ment.   Let  a  decree  be  prepared  accordingly. 

37* 


438  SUPERIOR  COURT 


John  B.  Nevitt  v.  Bank  of  Port  Gibson. 


Where  the  makers  of  a  promissory  note  procured  the  same  to  be  indorsed  by  represent- 
ing  to  the  indoraer  thet  the  note  wm  to  be  need  ee  a  renewal  or  substitute  of  a  note 
on  which  said  indoraer  waa  already  liable,  and  it  afterwards  appeared  that  the  in- 
doraer waa  under  no  each  previous  liability,  and  that  the  maken  negotiated  the  note 
so  indorsed  for  a  different  purpose ;  held  by  the  court,  that  the  indorsement  was 
procured  by  fraud,  and  the  note  fraudulently  put  into  circulation,  and  that  there  was 
a  failure  of  consideration  as  to  the  indoraer,  who  was  thereby  discharged,  unless  the 
holder  obtained  it  without  knowledge  of  the  fraud,  in  the  usual  course  of  trade, 
and  for  a  present  valuable  consideration. 

Buckner  and  Stewart  for  complainant 
Thrasher,  Sillers,  and  H.  T.  Ellet  for  defendants. 

The  Chancellor. 

This  case  was  submitted  upon  the  demurrer  of  the  Bank  of 
Port  Gibson  and  R.  M.  Gaines,  two  of  the  defendants  to  the  bill 
of  complaint.  The  complainant  alleges,  in  substance,  that  he  be- 
came the  surety  of  Throckmorton  &  Patterson,  on  a  note  for  three 
thousand  dollars,  payable  to  Bobbins,  Painter  &  Co.  at  the  Plan- 
ter's Bank  at  Natchez;  that  he  had  been  in  the  habit  of  indorsing 
for  Throckmorton  &  Patterson,  and  that  when  the  note  was  pre- 
sented to  him  for  his  signature,  he  understood  and  believed  that  it 
was  intended  as  a  renewal  of  some  note  or  liability  which  Patter- 
son informed  him  he  had  previously  given  or  incurred  as  surety 
for  said  Throckmorton  <fc  Patterson,  to  said  bank;  but  that  in 
point  of  fact,  there  was  no  such  note  to  be  renewed;  and  that  Pat- 
terson fraudulently  negotiated  the  note,  and  that  it  came  into  the 
hands  of  the  Bank  of  Port  Gibson,  upon  which  the  bank  sued 
and  recovered  a  judgment  against  him,  which  he  asks  may  be 
perpetually  injoined  upon  the  facts  before  stated,  alleging  that 
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they  have  been  discovered  by  him  since  the  rendition  of  the  judg- 
ment at  law.  Do  these  facts  entitle  the  complainant  to  the  relief 
which  he  asks,  is  the  question  raised  by  the  demurrer.  If  the 
note  in  question  had  been  made  for  an  original  discount  in  the 
Planter's  Bank,  and  had  been  refused  there,  and  then  presented  to 
and  discounted  by  the  Port  Gibson  Bank,  I  could  have  no  doubt, 
either  upon  principle  or  authority,  of  the  right  of  the  latter  to  re- 
cover against  the  complainant  as  surety  thereto;  because  in  that 
ease  the  liability  of  the  surety  would  not  have  been  at  all  altered; 
the  note  would  have  served  the  substantial  purpose  for  which  it 
was  intended,  and  the  mere  fact  that  the  principal  maker  obtained 
the  money  at  a  different  place  from  that  originally  contemplated, 
could  give  the  surety  no  just  ground  for  complaint.  Payson  v. 
Coolidge,  2  Wheaton  66;  Powel  v.  Waters,  17  John.  R.  176;  Bank 
of  Chenango  v.  Hyde  et  al.  4  Cow.  R.  567;  Bank  of  Rutland  v. 
Buck,  5  Wendall.  Rep  66. 

That,  however,  is  not  the  character  of  the  case  made  by  the 
bill.  The  complainant  did  not  intend  to  incur  any  new  liability 
for  the  makers,  but  simply  to  have  the  note,  by  way  of  renewal, 
substituted  for  another,  upon  which  they  fraudulently  induced 
him  to  believe  he  was  liable,  and  which  they  afterwards  trans- 
ferred for  some  different  purpose.  Here  then  was  a  double  fraud. 
The  complainant  was  induced  to  join  in  its  execution  upon  a  con- 
sideration which  had  no  existence,  and  then  the  note  was  fraudu- 
lently put  into  circulation  by  the  principal  maker,  in  violation  of 
the  special  and  avowed  purpose  for  which  it  was  obtained.  The 
authorities  cited  by  the  counsel  for  the  bank,  were  barred  upon  a 
wholly  different  state  of  facts  from  that  disclosed  in  this  case. 
According  to  the  facts,  as  stated  in  the  bill,  the  note  was  not  only 
obtained  by  fraud  and  deceit,  but  was  negotiated  contrary  to  the 
avowed  intention  with  which  it  was.  made.  Here  was  a  clear 
Mure  of  consideration,  so  far  as  the  surety  is  concerned. 

It  has  been  repeatedly  decided,  that  where  a  note  is  diverted 
from  its  original  destination,  and  is  fraudulently  put  into  circula- 
tion, the  holder  cannot  recover  upon  it,  without  showing  that  he 
obtained  it  without  notice  of  the  fraud,  in  the  usual  course  of 
trade,  and  for  a  present  valuable  consideration.     Peacock  v. 
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Rhodes,  Doug.  Rep.  633;  Woodhull  *»  Holmes,  10  John.  R.  231; 
Conroy  v.  Warren,  3  John.  Ca.  250. 

The  case  of  Wardell  v.  Howell,  9  Wend.  R.  172,  is  a  case  in 
point,  and  establishes  principles  decisive  of  the  question  before 
me.  I  am  therefore  of  opinion,  that  the  demurrer  of  the  Bank  of 
Port  Gibson  must  be  overruled,  with  an  order  to  answer.  I  see 
no  ground  whatever  for  making  Gaines  a  party;  his  demurrer 
therefore  is  sustained,  and  the  bill  dismissed  as  to  him. 
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A  parol  agreement  cannot  be  admitted  for  the  purpose  of  contradicting  or  altering  the 
terms  of  a  written  agreement 

A  gratuitous  agreement  for  indulgence  in  the  payment  of  money  may  be  disregarded 
without  violating  any  legal  or  equitable  obligation,  or  subjecting  the  party  so  disre- 
garding it  to  any  legal  liability  or  restraint 

The  rule  that  a  sale  will  be  set  aside  for  inadequacy  of  price,  applies  only  to  private 
contracts  between  yendor  and  purchaser ;  it  does  not  extend  to  sales  by  auction,  un- 
less connected  with  some  other  circumstances  going  to  establish  fraud. 

Mere  inadequacy  of  price  is  not  sufficient  to  set  aside  a  contract,  unless  it  is  so  gross  as 
to  furnish  evidence  of  fraud.  There  must  be  an  inequality  so  strong,  gross,  and  mani- 
fest, that  it  must  be  impossible  to  state  it  to  a  man  of  common  sense  without  produ- 
cing an  exclamation  at  the  inequality  of  it 

If  a  purchaser  at  an  auction  sale,  by  fraudulent  management  or  misrepresentation,  pre- 
vent the  attendance  of  otheTB,  or  use  any  influence  to  put  down  fair  competition  in 
bidding,  a  court  of  equity  would  interpose  and  set  aside  such  sale  on  the  ground  of 
fraud. 

The  fact  that  a  trustee  made  a  sale  of  property  at  a  time  when  money  was  scarce,  and 
there  were  but  twelve  to  twenty  persons  present  at  the  sale,  is  no  evidence  of  fraud 
or  unfairness  in  the  sale. 

The  bill  states  that  on  the  8th  day  of  January,  1835,  complain- 
ant Newman  purchased  of  Joseph  Meek,  since  deceased,  a  tract  of 
land  containing  about  five  hundred  and  sixty  acres,  for  sixteen 
thousand  eight  hundred  dollars,  and  took  a  general  warranty  deed 
from  Meek ;  that  on  the  9th  of  January,  1835,  complainant  New- 
man purchased  of  Meek  forty  negro  slaves,  for  thirty  eight  thou- 
sand dollars,  and  took  bill  of  sale  for  them  from  Meek,*which  con- 
tains their  names  and  ages ;  that  complainant  Newman  was  to  pay 
for  the  land  and  negroes  in  three  instalments,  one  of  $17,666  on 
the  1st  of  March,  1836 ;  one  of  $17,667  on  the  1st  March,  1837; 
and  the  third  of  $17,667  on  the  1st  of  March,  1838,  for  which 
complainant  Newman  executed  three  promissory  notes,  payable  as 
above,  to  secure  the  payment  of  which  he  executed  a  mortgage  of 
the  land  and  negroes  to  Meek ;  that  on  the  30th  of  May,  1836, 
complainant  Newman  sold  to  complainant  Beck  and  Warner  M. 
Yates,  the  land, he  had  bought  of  Meek,  with  some  more  land,  in 
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all  making  about  twelve  hundred  and  eighty  acres,  and  gave  a 
general  warranty  deed  for  the  same ;  and  that  complainant  New- 
man at  the  same  time  sold  to  complainant  Beck  and  said  Yates 
all  or  nearly  all  the  negroes  he  had  purchased  of  Meek,  with  some 
others,  making  about  forty  four ;  and  that  complainant  Beck  and 
said  Yates  were  to  pay  complainant  Newman  for  the  land  and  ne- 
groes $97,000,  for  which  they  executed  four  promissory  notes,  one 
for  $26,000,  payable  1st  of  January,  1838;  one  for  $24,000,  payable 
1st  of  January  1839  ;  one  for  $24,000,  payable  1st  of  January, 
1840,  and  one  for  $24,000,  payable  1st  of  January*  ]  §41,  to  secure 
which  notes  complainant  Beck  and  said  Yates  executed  a  mort- 
gage to  complainant  Newman  upon  the  land  and  negroes  sold  by 
him  to  them ;  that  on  the  20th  of  December,  1836,  complainant 
Beck  transferred  to  said  Yates  all  the  interest  he  had  in  the  land 
and  negroes  by  them  purchased  of  complainant  Newman,  for  a 
full  consideration,  which  appears  by  a  reference  to  the  bill  of  sale; 
that  on  the  20th  of  December,  1836,  aforesaid,  said  Yates  execu- 
ted a  deed  of  trust  to  John  Montgomery,  of  Madison  county, 
which  was  signed,  sealed  and  delivered  to  said  Montgomery  by 
said  Yates,  complainant  Newman  and  said  Meek ;  that  the  said 
deed  after  stating  the  facts  in  relation  to  the  different  sales,  and  de- 
claring the  original  mortgage  made  by  complainant  Newman  to 
Meek,  and  the  deed  of  trust  to  complainant  Newman  made  by 
said  Yates  and  complainant  Beck  to  be  void,  contained  a  relinquish- 
ment to  said  Yates  of  the  legal  title  which  said  Meek  had  to  the 
property  sold  by  him  to  complainant  Newman,  and  by  him  sold  to 
said  Yates ;  it  also  contained  a  release  of  all  the  interest  which 
complainant  Newman  had  in  the  property  sold  by  him  to  said 
Yates,  and  to  secure  the  payment  of  seven  thousand  nine  hundred 
and  sixty  dollars,  due  1st  of  March,  1837,  and  a  debt  of  twenty 
thousand  six  hundred  and  ninety-seven  dollars,  due  1st  of  March, 
1838,  due  from  complainant  Newman  to  said  Meek,  the  same 
being  the  balance  of  the  original  sum  which  complainant  New- 
man was  to  pay  said  Meek  for  the  property;  and  to  secure  certain 
debts  said  Yates  owed  complainant  Newman  for  the  property, 
the  said  Yates  sold  and  transferred  his  interest  to  said  Montgom- 
ery— the  tract  of  land  of  twelve  hundred  and  eighty  acres,  and 
the  forty- two  negroes;  that  the  said  deed  contained  a  power  of 
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sale,  authorizing  said  Montgomery  or  his  executors,  in  the  event 
that  said  Yates  should  fail  to  pay  either  of  the  said  notes  as  they 
fell  due,  upon  the  request  of  said  Meek  or  complainant  Newman, 
to  whom  the  said  notes  might  be  payable,  after  the  expiration  of 
sixty  days  from  the  failure  of  said  Yates  to  pay  the  same,  to  sell 
the  property  or  as  much  of  it  as  would  be  sufficient  to  pay  said 
note  so  due  and  unpaid,  he  the  said  Montgomery  giving  fifteen 
days  notice  of  the  time  and  place  of  sale,  and  in  the  notice  de- 
scribing said  property  with  sufficient  certainty;  that  after  making 
said  deed  to  said  Montgomery,  said  Yates,  on  the  7th  of  April, 
1838,  sold  complainants  the  tract  of  land  of  about  twelve  hundred 
and  eighty  acres,  and  eighty  acres  more,  making  about  thirteeen 
hundred  and  sixty,  for  $40,800;  that  at  the  same  time,  for  the  sum 
of  $40,000  paid  to  said  Yates  by  complainant,  he  sold  to  them  the 
negroes  mentioned  in  the  deed  to  said  Montgomery,  and  gave  them 
a  bill  of  sale  for  them,  by  means  of  which  purchase  the  deed  to 
Montgomery,  as  far  as  complainant  Newman  had  any  interest  in 
it,  became  inoperative  and  void,  and  the  debts  which  said  Yates 
owed  complainant  Newman  were  cancelled;  that  complainant 
Newman,  in  consideration  of  the  purchase,  and  as  a  means  of 
paying  his  share  of  the  purchase  money  to  said  Yates,  discharged 
and  released  him  from  the  payment  of  the  same.  By  means  of 
which  purchases  complainants  became  jointly  interested  in  the 
plantation  and  negroes  aforesaid,  and  received  them  incumbered 
with  the  deed  of  trust  to  Montgomery,  in  favor  of  said  Meek. 
That  some  time  in  1837  the  said  Meek  died  intestate,  in  the  state 
of  Tennessee;  that  no  person  has  as  yet,  as  complainants  believe, 
taken  out  letters  of  administration  in  this  state  on  his  estate ;  that 
one  Jesse  Meek,  a  citizen  of  Tennessee,  pretends  as  complainants 
have  heard  to  have  obtained  letters  of  administration  on  said  estate 
in  the  state  of  Tennessee ;  that  complainants  cannot  tell  whether 
this  is  so  or  not ;  and  that  of  the  original  purchase  money  agreed 
to  be  paid  by  complainant  Newman  to  said  Meek,  for  the  land  and 
negroes,  thirty  four  thousand  seven  hundred  and  thirty  dollars  or 
thereabouts  had  been  paid  previous  to  the  commission  of  the 
grievances  to  be  alleged  hereafter,  leaving  the  sum  of  $18,000,  or 
thereabouts  due  and  unpaid,  which  with  the  interest  upon  the 
same  would  have  amounted  to  something  like  22  or  $23,000 ; 
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that  some  time  in  the  fall  of  1838,  the  said  Jesse  Meek  came  to 
complainants  and  represented  himself  to  be  the  executor  or  admi- 
nistrator of  the  said  Joseph,  deceased,  and  stating  to  complainants 
that  he  wished  to  obtain  a  portion  of  the  money  due  the  estate  of 
said  Joseph  for  the  purchase  of  land  and  negroes  aforesaid,  and 
thereupon  in  consideration  that  the  complainants  would  deliver 
him  the  crop  of  cotton  then  growing  upon  the  plantation  aforesaid, 
which  crop  was  worth  about  6,000  dollars,  he  agreed  and  prom- 
ised complainants  to  wait  for  the  remainder  of  the  money  until 
they  could  conveniently  pay  the  same;  that  he  would  not  attempt 
to, enforce  or  have  enforced  the  deed  of  trust  made  to  the  said 
Montgomery  upoA  the  land  and  negroes,  and  that  he  would  take 
the  annual  crops  made  upon  the  place  in  discharge  of  the  same; 
that  believing  the  said  Jesse  to  be  the  rightful  administrator  of  the 
said  Joseph,  and  capable  of  making  this  contract,  they  delivered 
him  the  crop  of  cotton  then  growing  upon  the  land  according  to 
their  agreement;  and  placing  full  confidence  in  the  honesty  of  said 
Jesse,  they  made  no  other  effort  to  raise  the  remainder  money  due 
the  estate  of  said  Joseph  at  that  time;  that  believing  they  need 
have  no  apprehensions  that  the  deed  of  trust  would  be  enforced 
against  them,  complainant  William  C.  went  home  to  Marshall,  and 
ceased  to  make  any  other  exertion  to  raise  money  to  discharge  said 
incumbrance;  that  the  faith  which  they  placed  in  said  Jesse  had 
been  abused;  that  in  violation  of  his  agreement  with  complainants 
he  had  combined  with  the  said  Montgomery  and  others  unknown 
to  complainants,  to  defraud  complainants,  and  procured  said  Mont- 
gomery on  the  4th  of  March,  1839,  to  sell  under  the  deed  of  trust, 
the  land  and  negroes  mentioned  in  it;  that  this  sale  was  made  in 
fraud  and  in  violation  of  the  agreement  between  said  Meek  and 
complainants,  and  to  enable  said  Meek  to  purchase  in  the  property 
at  a  price  far  less  than  it  was  worth;  that  Meek  and  Montgomery 
well  knew  money  was  so  scarce  at  that  time  that  no  bidder  would 
be  present  who  could  buy  and  pay  cash  for  so  large  an  amount  of 
property;  that  they  well  knew  the  complainants  could  not  in  the 
short  space  of  time  between  the  notice  and  day  of  sale  raise  the 
money  to  pay  off  the  incumbrance  or  claim  of  the  estate  of  Meek 
upon  the  property,  particularly  as  they  did  not  expect  a  sale  to 
take  place,  until  they  saw  it  advertised;  that  the  notice  of  the  sale 
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was  the  shortest  which  the  terms  of  the  deed  allowed;  that  the 
notice  of  the  sale  did  not  describe  the  property  as  the  deed  of  trust 
enjoined,  and  appointed  the  sale  to  take  place  on  the  premises; 
that  the  same  paper  which  contained  the  notice  off  sale  by  Mont- 
gomery, contained  a  notice  of  the  marshal  that  by  virtue  of  cer- 
tain executions  against  complainant  Beck  and  his  sureties,  he 
would  sell  on  the  4th  day  of  March,  1839,  in  the  town  of  Canton, 
all  the  interest  which  complainant*  Beck  had  in  the  negroes  afore- 
said; which  notice  the  said  Montgomery  knew  was  published  in 
the  same  paper  with  his  own;  that  under  all  these  circumstances 
the  said  Montgomery  did  proceed  and  sell  the  land  and  negroes 
mentioned  in  the  deed,  on  the  premises,  on  tne  day  appointed  by 
him;  that  the  distance  was  seven  miles  from  Canton,  the  place 
where  the  marshal  had  advertised  to  sell  the  same  negroes;  that 
there  were  not  more  than  six  or  eight  persons  present;  that  com- 
plainants insisted  that  Montgomery  should  postpone  the  sale  until 
some  more  favorable  opportunity  when  complainants'  property 
might  be  sold,  and  not  sacrificed,  as  complainants  told  him  would 
be  done;  that  Montgomery  refused  to  postpone  the  sale,  but  took 
a  bond  of  indemnity  from  said  Meek  and  proceeded  to  sell;  that 
no  one  bid  for  it,  but  the  said  Meek;  that  the  same  was  sold  to  him 
at  a  price  not  equal  to  one-fourth  its  real  value,  the  amount  bid  by 
him  not  being  equal  to  the  amount  due  the  estate  of  said  Joseph 
Meek,  when  the  property  was  worth  seventy-five  thousand  or  one 
hundred  thousand  dollars;  that  if  they  had  known  that  Meek 
would  not  have  complied  with  his  agreement,  they  could  have 
raised  the  money  to  pay  off  the  incumbrance  upon  the  estate. 
The  bill  prays  for  a  rescission  of  the  contract,  an  account,  <fcc. 

The  separate  answer  of  Jesse  Meek  admits  the  purchase  of  the 
land  and  negroes  by  complainant  Newman  from  Joseph  Meek,  and 
the  execution  of  the  notes  and  mortgage  by  Newman  to  secure  the 
payment,  and  the  sale  of  the  said  land  with  the  addition  stated, 
and  the  slaves,  to  said  Beck  and  Yeats  as  stated,  and  the  sale  by 
Beck  to  Yeats,  and  the  execution  of  the  deed  of  trust  by  Yeats  on 
the  20th  December,  1836,  to  defendant  Montgomery,  and  the  re- 
purchase by  the  complainants  from  Yeats;  admits  the  death  of  Jo- 
seph Meek,  but  denies  that  he  died  in  Tennessee;  says  he  died  in 
Madison  county,  Miss.,  and  says  he  obtained  letters  of  administra- 
Yol.  L— 38 
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tion  of  Joseph  Meeks'  estate  from  the  probate  court  of  Madison 
county,  the  place  in  which  said  Joseph  died,  and  where  the  prop- 
erty was  situated;  that  he  also  obtained  letters  of  administration 
in  Davidson  county,  Tennessee,  the  place  where  said  Joseph  re- 
sided at  the  time  of  his  death;  that  he  is  unable  to  say  how  much 
of  the  purchase  money  had  been  paid  to  said  Joseph  in  his  life- 
time; that  no  portion  of  it  had  been  paid  to  defendant,  except  two 
thousand  dollars  and  some  cotton;  that  he  believes  the  amount 
due  to  said  Joseph  is  correctly  stated  in  the  deed  of  trust  to  Mont- 
gomery by  Yeats;  that  some  time  in  the  spring  of  1838  he  was 
desirous  of  obtaining  the  money  due  his  intestate  from  Yeats,  and 
commenced  suit  against  Yeats  for  it 

Soon  after  the  commencement  of  these  suits,  Yeats  agreed  with 
defendant,  in  consideration  that  he  would  indulge  him  to  Decem- 
ber, 1838,  to  pay  two  thousand  dollars  immediately,  which  he  did, 
three  thousand  dollars  at  the  May  circuit  court  for  Madison  coun- 
ty, and  to  dismiss  a  bill  of  injunction*  at  his  own  cost,  which  he 
had  obtained  against  Joseph  Meek  to  stay  the  collection  of  this 
money;  that,  before  the  arrival  of  the  May  circuit  court,  Yeats 
made  the  sale  to  complainants;  was  unable  to  pay  the  three  thou- 
sand dollars;  that  the  complainants  being  then  the  purchasers 
from  Yeats,  that  complainant  Newman  entered  into  an  agreement 
in  writing,  which  is  not  in  his  possession,  by  which  he  agreed, 
according  to  the  recollection  of  defendant,  to  draw  a  bill  for  thirty- 
five  hundred  dollars,  which  was  done  by  him  and  Uriah  Newman, 
on  the  house  of  Maunsel  White. &  Co.  in  favor  of  James  Priestly, 
and  by  him  indorsed  to  defendant;  that  he  agreed  to  let  defendant 
have  the  cotton  crop  made  that  year  (1838)  upon  said  tract  of  land, 
called  the  Yeats  tract,  and  also  the  cotton  crop  which  should  be 
made  on  two  other  plantations,  one  in  Hinds  and  the  other  in  Gar- 
roll  county,  in  connexion  with  Uriah  Newman;  that  defendant 
agreed  to  wait  for  the  balance  till  January,  1839;  that  he  received 
from  the  Yeats  plantation  and  the  agency  plantation  (in  Hinds 
county)  about  one  hundred  and  forty  bales  of  cotton,  being  much, 
less  than  the  entire  crop;  that  complainar*  failed  to  give  him  any 
part  of  the  crop  from  the  Carroll  county  plantation;  that  he  has 
not  yet  received  an  account  of  sales  of  said  cotton,  and  cannot  say 
what  credits  complainants  will  be  entitled  to  on  that  account;  and 
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denies  that  be  agreed  to  wait  for  the  remainder  till  complainants 
could  conveniently  pay  the  same;  and  denies  that  he  agreed  not 
to  have  the  deed  to  Montgomery  enforced;  denies  having  agreed 
to  take  the  annual  crops  made  upon  the  place  in  discharge  of  the 
debt;  and  denies  having  done  or  promised  any  thing  to  justify 
complainants  for  their  want  of  exertions  to  pay  the  debt;  and  says 
that  the  estate  of  Jesse  Meek  was  much  embarrassed,  and  that  he 
needed  the  money  as  administrator,  and  was  so  anxious  to  procure 
payment  from  complainants  that  he  admits  he  told  them  if  they 
would  raise  him  ten  thousand  dollars  he  would  indulge  them  ano- 
ther year,  but  that  they  made  no  offer  to  raise  him  any  money  at 
all.  Defendant  further  states,  that,  for  some  time  before  the  sale 
under  the  deed,  he  was  afraid  complainants  were  unable  to  raise 
him  any  money,  or  were  unwilling  to  do  so,  and  that  he  had  told 
said  defendant  Montgomery  that  he  was  afraid  he  would  have  to 
sell;  that  Montgomery,  having  occasion  to  go  to  New  Orleans,  and 
thinking  he  might  have  to  proceed  under  said  deed  before  his  re- 
turn, had  authorized  defendant  Meek  to  use  his  name  in  advertis- 
ing the  property  for  sale;  that  it  was  well  known  that  judgments 
were  obtained  against  complainant  Beck;  that  he  expected  both 
the  sheriff  and  mnrgbnl  would  proceed  to  sell  his  interest  in  said 
land  upon  executions;  that  this  was  frequently  a  subject  of  con- 
versation between  defendant  Meek  and  complainant  Newman; 
that  Newman  expressed  it  as  his  opinion,  if  not  his  wish,  that  he 
should  proceed  under  the  deed  to  make  his  money,  and  denies 
that  defendants  Meek  and  Montgomery  combined  to  fix  the  sale 
at  the  shortest  notice;  and  states  that,  having  to  go  to  Carroll 
county,  he  authorized  complainant  to  advertise  the  property  for 
sale,  and  that  he  believes  said  Newman  had  it  made  in  his  ab- 
sence and  during  the  absence  of  Montgomery  in  New  Orleans; 
and  that,  as  soon  as  defendants  returned  home,  they  adopted  the 
act  as  their  own,  but  neither  of  defendants  had  any  agency  in  fix* 
ing  the  time  of  sale;  that  neither  of  them  knew  of  the  coincidence 
of  that  advertisement  and  the  marshal's  advertisement  appearing 
in  the  same  paper,  or  of  both  sales  being  fixed  for  the  same  day, 
until  it  was  done  by  the  agency  of  Newman,  and  that  notices  of 
the  sale  were  put  up  in  several  public  places,  and  that  defendant 
Meek  was  industrious  in  giving  personal  notice  to  several  persons, 
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and  requesting  their  attendance,  and  that,  though  the  township 
and  range  in  which  said  land  was  situated  was  omitted  in  the  ad- 
vertisement, yet  the  reference  to  the  deed  of  trust,  with  its  date 
and  place  of  registration,  notified  the  public,  with  sufficient  cer- 
tainty, where  the  sale  would  take  place;  that  complainant  New- 
man was  at  the  sale  with  a  diagram,  and  showing  the  subdivisions 
as  they  were  under  sale  and  crying. 

Defendant  admits  that  complainants  expressed  a  wish  to  have 
the  sale  postponed,  but  that  he  saw  no  chance  of  complainants  get- 
ting in  a  better  situation  by  further  indulgence,  that  complainants 
had  deceived  him  in  not  giving  him  the  quantity  of  cotton  they 
promised,  and  offered  no  assurances  of  money  at  a  short  time,  nor 
at  any  time,  as  an  inducement  for  further  delay. 

Defendant  denies  that  there  were  only  a  few  people  at  the  sale, 
but  says  there  were  from  twelve  to  twenty  respectable  fanners, 
able  to  purchase  and  good  judges  of  property;  that  Yeats  had  sold 
nine  of  the  negroes  and  carried  one  off;  that  Newman  had  sold 
some,  and  he  believes  it  was  his  intention  to  defeat  the  collection 
of  the  debt  entirely,  as,  since  the  sale,  several  of  the  negroes  have 
been  induced  to  run  off. 

Defendant  further  says,  that  ho  b«l  Wpj»  ho  bid  at  much  for  the 
property  as  it  would  have  sold  for  under  any  circumstances  for 
cash;  and  further,  that  he  had  not  given  said  trustee,  Montgomery, 
any  indemnity  before  the  sale,  but  that  he  has  since  the  sale;  and 
that,  under  all  these  circumstances,  he  proceeded  to  sell,  as  he  be- 
lieved it  his  duty  to  do  as  administrator;  and  further,  denies  all 
fraud  and  combinations,  and  denies  all  things  neither  admitted 
nor  denied,  and  prays  to  be  dismissed  with  his  reasonable  costs, 
&c. 

The  separate  answer  of  John  Montgomery  states  that  he  knows 
nothing  of  the  different  sales  and  transfers  of  said  land  and  ne- 
groes made  previous  to  his  connection  with  them;  admits  that  he 
was  trustee,  as  charged  in  complainant's  bill;  that  he  sold  the  land 
and  negroes  mentioned  in  said  deed  on  the  fourth  March,  1839 ; 
that  Jesse  Meek  became  the  purchaser  at  said  sale;  that  the  time 
was  the  shortest  limited  by  the  deed  for  the  sale,  but  denies  that 
it  was  by  his  wish,  but  that  he  was  absent  from  home  when  made; 
that  complainant  Newman  had  it  made  according  to  his  own 
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wish  and  understanding  of  the  interest  of  all  concerned ;  that 
when  he  came  home,  he  approved  it,  and  proceeded  to  sell,  by  the 
wish  of  defendant  Meek;  and  admits  that  the  township  and  range 
of  the  land  was  omitted,  but  that  it  was  not  his  fault  but  the  fault 
of  the  complainant,  and  states  that  the  omission  made  no  differ- 
ence, as  the  place  was  so  well  known,  and  that  the  description 
fully  notified  the  public  of  said  sale;  admits  that  complainant 
Newman  wished  a  postponement  of  the  sale,  but  not  for  any 
particular  time ;  denies  taking  any  indemnity  until  after  the  sale 
admits  that  Meek  requested  him  to  advertise  before  he  left  home, 
but  being  in  a  hurry  to  leave,  did  not  do  so,  but  authorized  Meek 
to  do  it  in  his  absence. 

Defendant  states  that  there  were  fifteen  or  twenty  persons  at  the 
sale,  and  that  the  property  sold  for  more  than  its  real  value  in  their 
condition.  Defendant  further  states  that  the  statements  made  by 
defendant  Meek,  in  his  separate  answer,  are  substantially  correct, 
and  further  denies  all  fraud,  and  says  that  is  wholly  and  utterly 
false,  and  that  he  only  done  what  he  conceived  to  be  his  duty,  and 
prays  to  be  dismissed  with  his  reasonable  costs. 

Job  6.  Selph,  a  witness  for  the  plaintiff,  proved  that  there  was  an 
agreement  between  defendant  Meek  and  complainant  Beck,  made 
about  the  1st  of  March,  1838,  in  which  Meek,  as  executor  of  the 
estate  of  Joseph  Meek,  agreed  that  if  Newman  &  Beck  would  give 
up  their  entire  crop  of  cotton  to  him,  that  he  would  let  them  keep 
possession  of  the  plantation  and  negroes,  on  which  Meek  had  a 
claim  by  virtue  of  a  deed  of  trust,  in  which  John  Montgomery 
was  trustee;  and  that  he  would  allow  them  to  work  out  said  claim 
by  continuing  to  give  him  their  crop  from  year  to  year,  till  the 
claim  was  satisfied;  that  he  heard  Meek  say  that  Newman  <fc 
Beck  were  complying  with  their  contract,  and  that  he  had  no 
doubt  they  would  make  all  right;  and  that  it  was  a  matter  of  gen- 
eral notoriety  that  Newman  <fc  Beck  did  deliver  the  crop  of  cotton 
to  said  Meek;  that  he  knew  nothing  of  the  sale  of  the  property 
by  Montgomery,  except  he  heard  Meek  3ay  he  had  bought  it  at 
the  trust  sale  made  by  Montgomery,  and  that  Meek  had  told  him 
a  short  time  prior  to  the  sale  that  the  property  was  worth  upwards 
of  fitty  thousand  dollars  in  cash;  that  the  property  was  known  as 
the  Newman  Plantation  on  the  Panther  creek;  that  there  was 

38* 


460  SUPERIOR  COURT 

Newman  &  B«k  0. 3mm  He*  et  mL 

between  thirty  and  forty  negroes;  that  said  plantation  adjoined 
the  plantations  of  John  Montgomery,  Thomas  Henderson,  and 
Mrs.  Hilliaids,  in  Madison  county,  and  contained  about  twelve 
hundred  and  eighty  acres,  about  six  hundied  acres  in  cultivation 
in  1838. 

George  W.  Terrill,  a  witness  for  the  plaintiff,  proved  that  there 
was  an  agreement  between  Meek  and  Newman  &  Beck,  in  which 
Meek  agreed  to  take  the  crop  of  cotton  then  growing,  and  make 
no  further  demand  till  the  next  crop  made  upon  the  said  plantar 
tion;  that  Meek  agreed  to  take  the  annual  crop  of  cotton  made 
upon  the  plantation  in  payment  of  the  claim  he  had  upon  it,  as 
administrator  of  Jdseph  Meek,  till  the  whole  debt  was  discharged; 
that  in  pursuance  of  this  agreement  Newman  &,  Beck  did  deliver 
during  1838  and  1839  the  whole  crop  of  cotton  made  upon  the 
place,  amounting  to  about  one  hundred  and  twenty  bales;  that  he 
heard  Meek  say  he  had  not  only  received  this  crop,  but  also  the 
greater  portion  of  the  cotton  grown  the  same  year  (1838)  upon 
the  individual  plantation  of  Newman  in  Hinds  county,  amount- 
ing to  about  one  hundred  bales;  that  this  cotton  by  agreement  was 
to  be  credited  on  the  debt  of  Newman  &,  Beck  to  Meek;  that 
Meek  afterwards  told  him  he  intended  to  place  it  on  another  debt 
which  he  had  against  Newman;  that  he  knows  nothing  of  the 
sale  of  the  property  by  Montgomery  as  trustee,  except  he  heard 
Meek  say  it  was  the  same  property  conveyed  by  Yeats  to  Mont- 
gomery as  trustee,  and  the  same  purchased  by  Newman  and  Beck 
from  Yeats;  that  he  heard  Meek  say  that  Montgomery,  the  trustee, 
was  absent  when  the  property  was  advertised,  but  was  present  at 
the  sale,  and  that  he,  Meek,  had  purchased  nearly  all  the  property 
sold  under  the  said  deed  of  trust 

Robert  M.  Latimore,  a  witness  for  the  plaintiff,  proved  that  be 
went  at  the  request  of  Charles  C.  Shackelford  to  the  probate  clerk's 
office  of  Madison  county,  and  procured  9.  description  of  the  real 
and  personal  property  named  in  a  deed  of  trust  made  by  Warner 
M.  Yeats  to  John  Montgomery,  as  trustee,  for  the  use  of  Joseph 
Meek;  that  it  was  the  same  as  advertised  for  sale  under  said  deed, 
except  that  a  slave  named  Betty  is  called  Billy  in  the  deed;  that 
the  township  and  range  is  not  inserted  in  the  advertisement;  that 
the  advertisement  was  published  in  the  Madison  Whig  Advocate, 
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a  public  newspaper,  published  in  Canton;  that  he  thinks  the  town- 
ship and  range  left  out  in  the  advertisement  in  the  paper,  were  in- 
serted in  the  hand  bills;  that  a  correction  was  afterwards  made  as 
to  the  description  of  die  land;  that  from  what  he  could  learn 
Newman  was  opposed  to  the  sale,  and  expressed  a  determination 
to  stop  it  if  he  could,  by  an  injunction;  that  some  of  the  hand 
bills  containing  the  advertisements  were  stuck  up  in  Canton;  that 
Beck  was  considered  insolvent  for  some  time  before  the  sale;  that 
he  did  not  know  any  thing  of  the  embarrassments  of  Newman,  if 
he  had  any;  that  the  correction  in  the  advertisement  about  the 
land  was  made  in  the  next  paper  after  the  first  publication;  that 
the  injunction  spoken  of  by  Newman  was  to  stop  the  sale  of  the 
said  property  on  the  4th  of  March. 

Charles  C.  Shackelford  proved  that  he  was  one  of  the  editors  of 
the  paper  in  which  the  advertisement  was  made;  that  Jesse  Meek 
employed  him  to  prepare  the  advertisement,  and  to  have  the  notice 
given  both  in  the  Madison  Whig  Advocate  and  in  hand  bill  form, 
and  authorized  him  to  use  the  name  of  John  Montgomery,  who 
was  absent,  that  Newman  knew  all  the  proceedings  that  were 
done  by  him,  as  far  as  related  to  preparing  the  advertisement;  that 
he  did  not  recollect  whether  Newman  was  with  Meek  at  the  time 
the  application  to  make  the  notice  was  made  to  him;  that  some- 
times Newman  appeared  willing  that  the  sale  should  be  made; 
that  he  believed  he  heard  Newman  say  he  would  rather  the  prop- 
erty should  be  sold  to  pay  the  debt  for  which  it  was  bound,  than 
for  the  individual  debts  of  Beck;  that  Beck  was  much  embarrassed 
at  the  time  the  sale  was  made;  that  Beck's  interest  in  the  property 
was  about  to  be  levied  on,  which  induced  him  to  shorten  the  time 
of  notice;  that  if  he  did  not  shorten  the  time,  he  thought  the 
rights  of  cestui  que  trust  would  be  jeopardised. 

Harry  Christmas,  a  witness  for  complainants,  proved  that  he 
was  present  at  the  sale;  that  Meek  ordered  the  sale;  that  Meek 
was  the  only  bidder  at  the  sale,  except  one  William  B.  Perkins, 
who  bid  for  one  boy;  that  Meek  purchased  all  the  property,  land 
and  negroes;  tliat  there  were  six  or  seven  persons  at  the  sale;  that 
several  of  them  were  about  leaving  before  the  sale  commenced, 
bat  staid  at  Meek's  request  till  it  was  over;  that  the  negroes  sold 
for  as  much  as  he  thought  they  were  worth,  but  the  land  did  not; 
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that  the  negroes  were  in  had  condition  and  badly  clothed;  that 
their  condition  was  such  as  to  endanger  their  health;  that  Meek 
gave  more  for  some  of  the  negroes  than  they  were  worth;  that 
Meek  requested  them  to  purchase  the  property  two  or  three  times, 
saying  he  would  rather  have  the  money;  that  Newman  pointed 
out  the  particular  tracts  or  parcels  of  land  as  they  were  sold. 

Abraham  Davis,  a  witness  for  the  complainants,  proved  that  he 
was  present  at  the  sale;  that  Newman  forbid  the  sale,  because 
there  had  been  an  injunction  obtained,  which  he  thought  would 
hold  good ;  that  Meek  asked  him  to  bring  the  property  up  for  sale; 
that  Mr.  Cayce  proceeded  to  sell ;  that  Meek  was  the  only  bidder, 
except  Mr.  William  P.  Perkins,  who  bid  for  two  of  the  negroes ; 
that  the  negroes  sold  for  as  much  as  they  were  worth ;  that  the 
negroes  were  all  sound,  with  one  or  two  exceptions ;  that  they 
were  badly  clothed ;  that  the  land  was  sold  to  the  best  advantage, 
but  did  not  sell  for  as  much  as  it  was  worth ;  that  Meek  and  New- 
man were  out  to  examine  the  property ;  that  Newman  insisted  that 
the  property  should  be  sold  to  pay  the  debt  due  Joseph  Meek, 
mentioned  in  the  deed  of  trust ;  that  he  did  not  want  it  sold  to 
pay  Beck's  debt ;  that  Newman  proposed  to  Meek  that  he  should 
buy  the  property,  and  that  he  would  put  in  his  hands  lands  in 
Carroll  county,  and  they  would  go  in  partnership ;  that  Newman's 
reason  for  wishing  the  property  sold  was,  that  Beck's  interest  was 
levied  on  by  the  marshal  and  sheriff;  that  Newman  said  he  ex- 
pected Meek  would  purchase  the  property ;  that  he  thought  the 
sale  would  take  place  because  Beck  would  not  be  able  to  do  any- 
thing ;  that  George  W.  Terrill  had  taken  off  six  of  the  negroes 
from  the  place,  under  a  purchase  from  Yeates ;  that  none  of  these 
were  present  at  the  sale  but  one,  a  man  named  Alfred,  who  was 
sold ;  and  Andy  and  Grace  were  sold  as  they  run ;  that  they  after- 
wards came  back,  but  run  off  again ;  that  none  of  the  other  ne- 
groes taken  by  Terrill  have  been  obtained,  except  a  woman  and 
child  who  are  on  the  plantation ;  that  the  negroes  named  in  ex- 
hibit C.  were  the  negroes  Newman  proposed  to  put  in  partnership 
with  Meek ;  that  he  believes  the  writing  to  be  Newman's. 

Charles  Moore,  a  witness  for  defendants,  proved  that  he  saw  an 
advertisement  in  Madisonville,  in  the  post-office,  and  at  some  other 
place,  but  does  not  know  how  long  the  notice  was  up,  but  saw  it  the 
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3d  Saturday  in  February ;  that  he  did  not  know  on  what  day  the 
sale  took  place. 

Girard  Stites,  a  witness  for  complainant,  proved  that  an  adver- 
tisement signed  by  John  Montgomery,  trustee,  was  posted  10  days 
previous  to  the  day  of  sale. 

George  E.  W.  Nelson  proved  that  he  was  publisher  of  the  Madi- 
son Whig  Advocate,  published  in  Canton ;  that  the  advertisement 
marked  A.  in  the  deposition  of  Mr.  Latimore  was  published  in  said 
paper  about  the  16th  day  of  February,  1839 ;  that  the  alteration 
shown  in  the  advertisement  marked  B.  was  inserted  in  the  next 
paper,  about  the  23d  of  February,  that  25  hand  bills  were  printed 
in  die  said  office,  containing  the  said  advertisements. 

Thomas  Sanders,  a  witness  for  defendants,  proved  that  he  saw 
the  advertisement  spoken  of  in  Madisonville,  but  does  not  know 
how  long  previous  to  the  day  of  sale ;  that  he  does  not  know  of 
any  lands  selling  for  more  in  cash  than  the  land  in  dispute. 

Daniel  P.  Perkins,  a  witness  for  complainants,  proved  that  he 
was  at  the  sale  mentioned  in  complainant's  bill ;  that  Newman 
forbid  the  sale ;  that  it  was  generally  understood  that  Meek  would 
purchase  the  property ;  that  there  were  not  more  than  15  or  20 
persons  at  the  sale ;  that  some  of  the  negroes  brought  their  full 
value ;  that  some  did  not ;  that  the  land  sold  for  less  than  it  was 
worth,  and  that  no  one  bid  for  it  but  Meek ;  that  if  the  sale  had 
been  postponed  the  property  would  have  brought  a  better  price ; 
that  Meek  requested  persons  present  to  bid  for  the  property,  say- 
ing he  only  wanted  the  money. 

William  P.  Perkins,  a  witness  for  complainants,  proved  that  he 
was  present  at  the  sale  mentioned  in  complainants'  bill;  that  Meek 
purchased  the  property,  no  one  bidding  for  the  land  but  him,  and 
no  one  for  the  negroes  except  Meek  and  himself;  that  Meek  had 
it  in  his  power  to  purchase  the  property,  as  he  did  not  think  any 
of  the  persons  present  had  the  money  to  purchase  it ;  that  the  land 
sold  for  less  than  land  was  generally  selling  for  at  that  time ;  that 
he  saw  the  property  advertised  in  Livingston. 

Matthew  C.  Cayce,  a  witness  for  complainants,  proved  that  Meek 
and  Montgomery  called  on  him  to  sell  some  property,  land  and 
negroes;  when  he  arrived  at  the  place,  (the  place  now  in  dispute,) 
he  found  but  few  people  there;  that  Josiah  Newman  forbid  the 
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sale,  bat  Meek  instructed  him  to  proceed;  that  Meek  purchased 
the  land  at  five  dollars  per  acre;  that  no  one  else  bid  for  it;  that 
Meek  purchased  all  the  negroes;  that  he  thought  the  land  as  good 
aa  any  in  the  neighborhood,  and  worth  fifteen  dollars  per  acre  in 
cash;  that  the  negroes  were  not  a  very  good  lot;  and  that  he 
thought  the  persons  present  were  able  to  purchase  if  they  chose. 

John  F.  Cook,  a  witness  for  the  complainants,  proved  that  he  le- 
vied on  Beck's  interest  in  the  land  and  negroes  mentioned  in  com- 
plainants' bill,  but  did  not  sell  any  of  the  property,  it  being  subject 
to  trust  deeds  and  older  executions;  that  he  sold  two  plantations 
about  that  time,  one  brought  nine  dollars,  the  other  five  dollars,  that 
it  was  about  such  land  as  the  property  in  dispute;  that  he  had  seve- 
ral executions  against  Beck,  and  considered  him  insolvent;  that 
he  considered  Newman  perfectly  solvent;  that  good  negro  men 
were  selling  for  about  eight  hundred  dollars  or  a  thousand,  and 
women  from  six  to  eight  hundred. 

Samuel  M.  Flournoy,  a  witness  for  defendants,  proved  that  on  the 
4th  of  March,  1839,  he  was  sheriff  of  Madison  county,  and  about 
that  time  sold  lands  from  seventy-five  cents  to  four  dollars  an  acre; 
that  the  land  he  sold  was  not  of  the  first  quality,  and  was  not 
within  eight  or  ten  miles  of  Canton;  that  he  had  one  or  two  exe- 
cutions against  Newman  at  that  time,  but  did  not  press  diem, 
because  he  thought  he  was  a  man  of  his  word,  and  therefore  in- 
dulged him. 

William  Yerger,  for  complainants. 

First  A  sale  made  by  a  trustee  under  circumstances  of  great 
improvidence,  and  with  a  view  to  advance  the  interest  of  a  parti- 
cular creditor,  will  not  be  enforced,  though  there  was  no  imputa- 
tion upon  the  conduct  of  the  purchaser.  Ord  v.  Noel,  5  Madd.  R. 
438;  Willis  on  Trustees,  134;  10  vol.  Law  Lib. 

Second.  A  sale  by  a  trustee,  though  clothed  with  all  the  forms 
required  by  the  deed,  will  be  set  aside,  if  the  price  paid  be  greatly 
disproportioned  to  the  real  value.  Wright  v.  Wilson  and  others, 
2  Yeig.  Rep.  294;  4  Dall.  Rep.  221. 

Third.  A  sheriff  who  sells  property,  at  a  price  greatly  dispro- 
portioned to  its  real  value,  is  liable  to  an  action,  although  the  goods 
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were  sold  at  auction.  Keightly  v.  Birch,  3  Camp.  Rep.  520;  Wat- 
son on  Sheriffs,  136—163. 

Fourth.  An  enormous  inadequacy  of  price,  is  a  circumstance 
from  which  unfairness  may  be  inferred,  and  in  connection  with 
other  circumstances,  may  authorize  the  chancellor  to  vacate  the 
sale.    Gist  v.  Frazer,  2  Litt.  Rep.  118. 

Fifth.  The  trustee  is  bound  to  manage  the  trust  property,  with 
the  same  care  and  diligence  of  a  provident  owner.  Fletcher  on 
Estates,  59,  126;  Hovenden  on  Frauds,  486;  Ex  Parte  Bennett, 
10  Yes.  Rep.  385;  Dorone  v.  Gragebrook,  3  Mer.  Rep.  208. 

Hubbard  and  Hughes,  for  defendants. 

The  grounds  upon  which  it  is  sought  to  set  aside  the  sale  men- 
tioned in  the  bill  by  the  brief  of  the  complainant,  are — 

First.  Because  there  was  great  improvidence  by  the  trustee,  and 
the  sale  was  made  with  a  view  to  advance  the  interest  of  a  parti- 
cular creditor. 

We  presume  this  is  the  first  ground,  because  an  authority  is 
cited  to  that  effect.  There  are  no  such  circumstances  attending 
the  case;  no  evidence  of  improvidence.  The  sale  was  made  for 
the  payment  of  the  debt  in  the  deed  of  trust  mentioned,  which,  it 
is  true,  was  a  particular  creditor.  On  this  authority  the  sale  can- 
not be  set  aside. 

Second.  It  should  be  set  aside,  because  the  price  given  was 
greatly  disproportioned  to  the  real  value  of  the  property. 

We  admit  the  principle  of  the  authorities  referred  to,  to  sustain 
this  position;  but  that  principle  does  not  apply,  because  the  fact  is 
not  proven  that  the  price  given  was  greatly  disproportioned  to  the 
value.  The  proof  of  all  the  witnesses  is,  that  the  negroes  were, 
some  of  them,  sold  for  more  than  they  were  worth,  and  all  for 
something  like  their  value.  As  to  the  land,  some  of  the  witnesses 
say  it  was  not  sold  for  its  value;  although  by  some  witnesses  it  is 
testified,  that  other  lands,  about  the  same  time,  were  sold  at  sheriffs' 
sales  for  much  less  than  the  price  given  for  this  land.  Taking 
the  whole  sale  together,  it  is  most  manifest,  that  as  much  or 
more  money  was  bid  for  the  property  than  would  again  be  bid,  or 
than  at  the  time  the  same  would  have  sold  for,  if  Meek  himself 
had  not  attended  the  sale  and  bid  himself    The  amount  bid  for 
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the  property  was  about  nineteen  thousand  dollars,  more  than  the 
property  is  now  worth.  If  there  had  been  an  enormous  inade- 
quacy of  price,  we  admit  that  this  would  have  been  a  circum- 
stance from  which  unfairness  might  have  been  inferred.  This 
was  not,  however,  true;  but  on  the  contrary,  it  is  certain,  that  the 
negroes  sold  for  their  full  value,  and  the  land  though  less  than  the 
ideal  value  fixed  upon  it  by  the  witnesses,  yet  not  for  so  much 
less  than  its  true  value  as  to  shock  the  senses  of  a  right-minded 
man. 

These  are  all  the  grounds  which  appear  to  be  taken  by  the 
counsel  for  complainants  in  their  brief.  We  have  therefore  no- 
thing further  to  say. 

The  Chancellor, 

Although  the  facts  in  this  case  are  somewhat  voluminous,  very 
few  of  them  seem  to  have  any  direct  connection  with  its  merits. 
The  complainants  became  the  purchasers  from  one  Warner  M. 
Yeats,  of  a  plantation  and  a  number  of  slaves,  situated  in  the 
county  of  Madison.  Prior  to  their  purchase,  the  same  land  and 
slaves  had  been  conveyed  in  trust  to  the  defendant,  Montgomery, 
for  the  purpose,  in  part,  of  securing  the  payment  of  a  laige  sum  of 
money,  owing  by  said  Yeats  to  Joseph  Meek.  The  deed  of  trust 
contains  a  provision  that  the  trustee  should,  when  Yeats  made  de- 
fault in  the  payment  of  the  money,  advertise  and  sell  all  or  so 
much  of  the  property  as  might  be  necessary  to  meet  such  default 
The  complainants  show  that  they  had  full  notice  of  the  deed  of 
trust,  and  I  infer,  although  it  is  not  expressly  so  stated,  that  they 
purchased  from  Yeats  with  the  understanding  and  agreement  that 
they  were  to  discharge  the  debt  due  from  him  to  Meek  under  the 
deed  of  trust 

It  is  charged  that  Joseph  Meek  is  dead,  and  that  the  complain- 
ants entered  into  an  agreement  with  his  administrator,  Jesse  Meek, 
by  which  it  was  stipulated  that  the  payments  under  the  deed  of 
trust  should  be  delayed  until  the  debt  could  be  discharged  by  the 
annual  crops  of  cotton  to  be  made  on  said  plantation-  It  is  also 
charged  that  said  administrator,  in  violation  of  this  agreement, 
procured  the  trustee  to  advertise  and  sell  under  said  deed  of  trust, 
at  a  time  of  great  pecuniary  pressure;  that  this  step  was  the  result 
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of  a  fraudulent  combination  between  the  trustee  and  said  Meek, 
for  the  purpose  of  enabling  Meek  to  become  the  purchase  of  the 
property  at  a  sacrifice;  that,  at  the  sale  of  the  property,  tlere  were 
but  few  persons  present,  and  that  Meek  became  the  puahaser  of 
the  whole  of  it;  at  about  one-fourth  of  its  value.  Ujon  these 
grounds  a  rescission  of  the  sale  is  asked  for. 

The  questions  to  be  examined  are:  1.  What  is  the  eftct  of  the 
alleged  agreement  for  delay  on  the  payments  due  under  the  deed 
of  trust?  2.  Does  the  testimony  establish  any  fraud  or  oppres- 
sion on  the  part  of  Meek  and  Montgomery,  with  reference  to  the 
sale?  3.  Was  this  price  at  which  the  property  sold  so  grossly  in- 
adequate as  to  vitiate  the  sale? 

1.  The  agreement  for  delay,  which  the  complainants  have  at- 
tempted to  establish  by  evidence,  is  liable  to  the  objection  that  it 
rests  entirely  in  parol,  and  cannot  be  admitted,  therefore,  for  the 
purpose  of  contradicting  or  altering  the  terms  of  the  written  agree- 
ment as  embodied  in  the  deed  of  trust.  But  a  more  insurmount- 
able objection  to  such  agreement  is,  that  it  appears  to  be  wholly 
without  consideration,  and  was  therefore  a  mere  gratuitous  agree- 
ment for  indulgence,  which  Meek  was  at  any  time  at  liberty  to 
disregard,  without  violating  any  legal  or  equitable  obligation,  or 
subjecting  himself  to  any  legal  liability  or  restraint.  It  is  useless 
to  refer  to  authorities  to  establish  these  plain  and  familiar  princi- 
ples of  law. 

2.  The  second  ground  urged  for  the  complainants  is,  that  the 
sale  was  brought  about  under  such  circumstances  as  render  it 
fraudulent  in  the  eyes  of  a  court  of  equity.  I  can  have  no  doubt, 
upon  general  principles  applicable  to  all  contracts,  that  if  a  pur- 
chaser at  such  sale,  by  fraudulent  management  or  misrepresenta- 
tion, prevented  the  attendance  of  others,  or  used  any  influence  to 
put  down  fair  competition  in  bidding,  a  court  of  equity  would  in- 
terpose and  set  aside  such  sale  on  the  ground  of  fraud.  But  I 
have  looked  closely  to  the  testimony  in  this  case,  and  find  nothing 
to  cast  the  slightest  suspicion  upon  the  conduct  of  either  the  trus- 
tee or  the  purchaser. 

I  can  see  nothing  in  the  time,  manner  or  place  of  sale,  incon- 
sistent with  the  requirements  of  the  deed,  or  incompatible  with 
the  strictest  notions  of  fairness  and  honesty.     The  testimony 
Vol.  L— 39 
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shows  that  there  were  present  from  twelve  to  twenty  persons:  that 
Meek  had  been  active  in  giving  extensive  circulation  to  the  notice 
of  sale,  ly  having  it  inserted  in  the  Gazette,  published  in  the 
neighborhood,  and  posted  in  public  places  in  printed  handbills, 
and  that  ya  the  day  of  sale  he  was  urgent  in  endeavoring  to  get 
others  to  bid,  saying  he  wanted  the  money  due  him,  not  the  pro- 
perty. Isee  nothing  in  the  allegations  of  the  bill  that  money  was 
scarce,  aid  that  the  complainants  urged  a  postponement  of  the 
sale,  to  wirrant  the  imputation  of  fraud.  The  defendant's  money 
had  then  keen  due  for  more  than  a  year,  and  I  can  see  no  obliga- 
tion on  hit  part  to  await  a  more  favorable  condition  of  the  money 
market. 

3.  The  last  ground  taken  for  the  complainants  is,  that  the  sale 
should  be  set  aside  for  gross  inadequacy  of  price.  The  applica- 
tion of  the  rule,  with  reference  to  inadequacy  of  price,  has  been 
generally  made  to  private  contracts  between  vendor  and  purcha- 
ser, and  has  been  held  not  to  extend  to  sales  by  auction,  unless 
connected  with  some  other  circumstances  going  to  establish  fraud. 
Shelly  v.  Nash,  3  Madd.  Rep.  232;  White  v.  Damon,  7  Vesey,  30; 
Jenkins  v.  Hogg,  2  Cons.  Rep.  S.  C.  One  of  the  reasons  given 
why  the  rule  is  not  applicable  in  sales  at  auction,  is,  that  there  can 
be  no  treaty  between  vendor  and  purchaser,  and  therefore  no  op- 
portunity is  afforded  for  fraud  or  imposition  on  the  part  of  the 
purchaser. 

Another  and  more  satisfactory  reason  is,  that  sales  of  that  de- 
scription, where  they  are  openly  and  fairly  conducted,  furnish  the 
best  evidence  of  the  market  price  of  the  thing  sold.  But  even 
if  the  rule  applied  to  sales  at  auction,  there  is  nothing  in  the 
facts  of  this  case  which  calls  for  its  application.  All  the  witnesses 
concur  in  saying  that  the  slaves  sold  for  their  value,  but  that  the 
land  did  not,  having  brought  only  five  dollars  per  acre.  One  of 
the  witnesses  says  the  land  was  worth  fifteen  dollars  per  acre, 
whilst  the  others  do  not  attempt  to  fix  its  value. 

It  is  to  be  observed  in  this  case,  that  the  terms  of  the  deed  of 
trust  call  for  a  sale  at  auction  for  cash;  if,  therefore,  it  brought  the 
usual  market  price  at  such  sales,  it  is  not  liable  to  the  objection  of 
inadequacy,  although  it  may  fall  short  of  the  sum  at  which  it 
might  have  been  estimated  in  a  private  sale  between  vendor  and 
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purchaser.  The  deputy  marshal  proves  that  he  sold  land  in  the 
same  county  about  the  same  time,  and  of  equal  value  at  the  sum 
of  five  dollars  per  acre,  and  the  sheriff  of  the  county  testifies  that 
he  sold  land  under  like  circumstances  at  from  two  to  four  dollars 
per  acre.  I  can  see  nothing,  therefore,  in  the  testimony  showing 
that  the  land  did  not  bring  its  market  value,  much  less  to  warrant 
me  in  setting  aside  the  sale  upon  the  ground  of  inadequacy  of 
price.  The  inquiry  in  this  case  is  not  whether  the  property 
brought  its  market  value;  but  the  question  is,  whether  the  defi- 
ciency is  so  great  as  to  amount  to  evidence  of  fraud  and  unfair- 
ness in  the  sale. 

Mere  inadequacy  of  price  is  not  sufficient  to  set  aside  a  contract, 
unless  it  is  so  gross  as  to  furnish  evidence  of  fraud,  in  the  lan- 
guage of  Lord  Thurlow  in  the  case  of  Gwynne  v.  Heaton,  1  Bro. 
Ch.  Rep.  9,  "  there  must  be  an  inequality  so  strong,  gross  and 
manifest,  that  it  must  be  impossible  to  state  it  to  a  man  of  common 
sense  without  producing  an  exclamation  at  the  inequality  of  it." 
The  cases  of  Butler  v.  Haskell,  4  Dess.  652,  and  Udall  v.  Kinney, 
3  Cow.  590,  are  authorities  to  the  same  effect.  Applying  these 
authorities  to  the  case  before  me,  I  am  unable  to  see  any  thing  in 
it  that  will  justify  me  in  disturbing  the  sale. 

I  shall  accordingly  direct  the  complainants'  bill  to  be  dismissed 
at  their  costs. 
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Where  a  trustee  fells  trust  property  to  a  stranger,  who  has  no  knowledge  of  his  trust 
character,  the  stranger  may  acquire  title  to  the  property  by  the  acts  of  the  trustee, 
and  hold  it  discharged  from  the  trust 

A  and  B,  administrators,  sold  a  slave  of  their  intestate  to  C,  who  failed  to  pay  the 
purchase  money.  The  slave  was  levied  on  and  sold  by  virtue  of  an  execution 
against  C,  and  was  bought  by  D.  A  and  B,  the  administrators  who  originally  sold 
the  slave,  were  present  at  the  sale.  One  of  them  urged  D.  to  buy  the  slave,  and 
told  him  the  title  would  be  good,  in  consequence  of  which  D  bought  the  slave. 
A  and  B  then  filed  their  bill  as  administrators,  to  enforce  the  statutory  lien  on  the 
slave  for  the  payment  of  the  purchase  money.  Held  by  the  court,  that  D  held 
the  slave  discharged  of  the  statutory  lien,  in  consequence  of  the  fraudulent  acts  of 
the  administrators. 

The  Chancellor. 

The  complainants,  as  the  administrators  of  David  Ford,  de- 
ceased, seek  to  enforce  the  lien  or  statutory  mortgage  which  the 
law  gives  them  for  the  purchase  money  upon  a  slave  which  they 
sold  as  the  property  of  their  intestate,  to  one  James  McGehee,  and 
which  subsequently  passed  into  the  hands  of  the  defendant  Hos- 
kins.  It  appears  from  the  testimony  that  the  slave  in  question 
was  sold  as  the  property  of  McGehee  after  he  became  the  purcha- 
ser by  virtue  of  a  judgment  and  execution  against  him,  at  which 
sale  Malcom  D.  Haynes  became  the  purchaser,  who  subsequently 
sold  to  the  defendant  Hoskins.  It  is  also  proven  that  at  the  time 
of  the  execution  sale  both  the  complainants  were  present,  and 
that  one  of  them  encouraged  Haynes  to  become  the  purcha- 
ser of  said  slave,  assuring  him  that  he  would  get  a  good  title; 
and  that  Haynes  purchased  upon  the  faith  of  these  representa 
tions;  that  no  mention  whatever  was  made  by  either  of  the  com- 
plainants in  regard  to  the  lien  now  set  up.  The  defendant  Hos- 
kins insists  that  under  these  circumstances  the  complainants  are 
estopped  from  asserting  their  statutory  mortgage  or  lien.    The 
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correctness  of  this  position  is  the  only  question  presented  for 
decision. 

No  principle  strikes  me  as  more  consonant  to  justice,  than  that 
one  who  is  acquainted  with  his  rights,  and  who  stands  by  and 
permits  another  to  purchase  property  to  which  he  has  a  claim, 
without  disclosing  his  title,  shall  not  be  allowed  afterwards  to  dis- 
turb the  title  of  one  whom  he  has  thus  tacitly  deceived.  But  the 
role  is  much  stronger  where  a  party  not  only  conceals  his  claim, 
but  actively  encourages  another  to  buy  property  offered  at  public 
sale  with  an  assurance  that  a  good  title  would  be  obtained.  It  is 
believed  that  no  case  can  be  found  where  a  party  under  such  cir- 
cumstances would  be  permitted  to  set  up  title  in  himself  against 
the  purchaser  whom  he  had  thus  duped  into  an  expenditure  of  his 
money.  To  suffer  it  would  be  to  offer  a  reward  to  fraud  and  dis- 
honesty. 

In  the  case  of  Brinkerhoff  v.  Lansing,  4  John.  Ch.  R.  65,  it  was 
held  that  where  a  prior  incumbrancer  whose  mortgage  is  not  regis- 
tered witnesses  a  subsequent  conveyance,  knowing  its  contents, 
and  does  not  disclose  his  own  incumbrance,  but  intentionally  suf- 
fers the  party  dealing  with  his  debtor  to  remain  in  ignorance,  or 
encourages  such  dealing,  such  prior  incumbrance  will  be  barred. 
The  counsel  for  the  complainant  do  not  seem  to  dispute  the  gen- 
eral rule,  when  applied  to  persons  acting  sui  juris,  but  insist  that 
it  has  no  application  to  persons  claiming  in  a  fiduciary  or  trust 
capacity.  The  position  that  a  trustee  can  do  no  act  to  prejudice 
the  trust  fund,  is  only  true  as  between  the  trustee  and  cestui  que 
trust.  A  different  rule  prevails  where  a  trustee  deals  with  a 
stranger  who  has  no  knowledge  of  his  trust  character.  In  that 
case  the  stranger  may  acquire  title  to  the  property  by  the  acts  of 
the  trustee,  and  hold  it  discharged  from  the  trust  Springle  and 
Robbs'  heirs  v.  Morrison,  3  Littell,  55;  4  Munroe,  196. 

From  this  view  of  the  case,  I  am  of  opinion  that  the  complain- 
ants' bill  be  dismissed  at  their  costs,  and  have  signed  a  decree 
accordingly. 

39* 
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Wfcere  one  of  the  defendant*  in  an  execution,  on  which  only  012  of  the  oiiginal  judg- 
ment was  doe,  ordered  oat  an  execution,  directed  it  to  be  leried  on  property  of  his 
co-defendant  in  the  execution,  valued  at  $5,000  to  $8,000,  and  purchased  the  same 
himself  at  sheriff**  sale  for  the  sum  of  $10 ;  held  by  the  court,  that  the  sale  was 
fraudulent,  and  that  the  same  would  be  set  aside  on  the  payment  by  complainant  of 
the  balance  due  on  the  execution  under  which  the  lots  were  sold. 

A  court  of  equity  will  set  aside  a  sale  made  under  execution,  when  the  sale  is 
tainted  with  fraud  or  infected  with  other  vices  which  render  it  inequitable  that  it 
should  stand. 

Where  a  sheriff  finds  that  property  which  he  exposes  to  sale  is  about  to  be  sacrificed, 
he  should  return  that  it  was  not  sold  for  want  of  bidders,  and  wait  for  a  venditioni 
exponas, 

A  defendant  has  no  right  to  sue  out  an  execution  against  himself  and  co-defendants. 

This  case  was  submitted  on  the  motion  of  defendant  to  dissolve 
the  injunction,  and  for  the  appointment  of  a  receiver. 

The  complainant  alleges,  that  on  the  12th  day  of  April,  1839, 
James  R.  Creecy  conveyed  in  trust,  for  certain  purposes,  lot  No. 
9  and  lot  No.  147,  situated  in  Yazoo  city,  to  Charles  E.  Mount; 
that  pursuant  to  a  sale  made  by  said  Mount,  as  trustee,  he  on  the 
12th  of  May,  1840,  executed  a  deed  to  complainant  for  said  lots; 
that  complainant  purchased  said  lots  and  the  other  property  men- 
tioned in  exhibit  B.,  at  the  sum  of  two  thousand  and  twenty-five 
dollars;  that  an  execution,  emanating  on  a  judgment  in  favor  of 
Jordan  &  Smith  against  J.  R.  Creecy,  said  defendant  et  al.  ren- 
dered on  the  14th  day  of  May,  1838,  was  levied  on  said  lots,  and 
they  were,  in  the  summer  of  1841,  sold  in  pursuance  of  said  levy, 
and  that  said  defendant  became  the  purchaser  at  the  price  of  five 
dollars  each.  That  said  levy  and  sale  were  induced  by  the  said 
defendant,  without  the  authority  of  the  plaintiffs  in  said  judgment, 
and  with  the  fraudulent  intent  of  purchasing  said  lots  at  a  sacri- 
fice.   That  said  sale  was  made  at  a  sickly  season  of  the  year, 
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when  few  persons  were  present,  <fcc.  <fcc.;  and  that  there  was  due 
on  said  judgments,  and  unpaid,  a  very  small  sum  only;  that  at 
the  time  said  sale  took  place  said  execution  was  injoined  by  virtue 
of  a  writ  of  injunction  issued  from  this  court,  in  case  No.  1565, 
entitled  Briggs,  Lacoste  &  Co.  et  ah  v.  J.  R.  Creecy  et  al;  that 
said  defendant  has  commenced  an  action  of  ejectment  for  the  pur- 
pose of  gaining  possession  of  said  lot  No.  9. 

The  bill  charges  fraud,  and  closes  by  praying  an  injunction, 
and  for  the  appointment  of  a  receiver  of  the  rents  of  lot  No.  9,  to 
abide  the  result  of  this  controversy. 

The  defendant  denies  that  J.  R.  Creecy  was  the  owner  of  said 
lot  No.  9,  at  the  date  of  the  trust  deed  to  Mount,  but  charges  that 
said  Creecy  had  previously,  on  the  1st  of  June,  1838,  conveyed 
said  lot  to  Creecy  &  Smith,  by  deed  filed  for  record  on  the  4th  of 
March,  1839,  as  shown  by  exhibit  No.  1.  He  says  said  two  lots 
are  worth  about  five  thousand  dollars;  that  said  lot  No.  147  was 
sold  in  October,  1839,  under  a  judgment  older  than  said  trust  deed 
to  Mount,  and  purchased  by  one  Henry  Holmes;  and  that  it  was 
also  sold  for  taxes  due  upon  it.  He  denies  that  at  the  time  said 
sale  under  the  execution  of  Jordan  &  Smith  took  place,  said  ex- 
ecution was  injoined;  says  said  sale  did  not  take  place  at  an  un- 
healthy season  of  the  year,  or  when  few  persons  were  present;  but 
that  the  season  was  healthy,  the  day  a  general  sale  day,  and  one 
on  which  an  election  was  held  at  Benton  for  the.  election  of  a 
sheriff.  He  admits  that  he  had  said  execution  issued  without 
authority  from  the  plaintiffs,  but  that  he  did  it  with  the  knowledge 
and  consent  of  their  attorney.  He  says  he  was  in  said  execution 
secondarily  liable  if  the  money  was  not  made  out  of  Creecy,  and 
insists  that  he  had  a  right,  for  his  own  security,  to  have  said  ex- 
ecution issued  and  levied  on  Creecy's  property,  and  that  he  did  so 
for  his  own  indemnity  alone.  He  says  there  was  due  on  said 
execution  at  the  time  of  sale  two  hundred  dollars. 

He  admits  the  price  bid  by  him  for  said  lots  to  have  been  less 
than  their  worth;  says  he  was  determined  to  make  them  binding 
for  the  amount  due  on  the  execution,  had  any  one  bid  against  him. 
He  unequivocally  denies  every  charge  of  fraud  made  in  the  bill, 
and  every  circumstance  of  fraud  there  alleged;  says  that  bidden 
were  deterred  from  hazarding  a  purchase  of  said  lots  by  the  most 
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extraordinary  complexity  and  confusion  and  doubt  by  which  the 
tide  to  them  was  involved,  and  that  he  was  induced  by  these  cir- 
cumstances to  bid  cautiously. 

He  alleges  that  he  entered  into  an  agreement  with  complainant 
to  permit  Mr.  Hyatt  to  receive  and  hold  the  rents  accruing  on  said 
lot  No.  9,  until  the  controversy  should  be  determined;  but  that 
complainant  in  violation  of  this  agreement  has  instituted  judicial 
proceedings  for  the  recovery  of  said  rent,  and  has  obtained  a  judg- 
ment against  the  tenant  in  possession  for  the  sum  of  $ 

He  prays  that  a  receiver  of  rents  may  be  appointed,  and  that 
complainant  be  restrained  from  the  enforcement  of  his  judgment 
against  said  tenant. 

R.  S.  Holt,  for  the  motion  to  dissolve. 

The  complainant  places  the  invalidity  of  the  sheriff's  sale  under 
which  defendant  derives  title,  on  two  grounds.  First,  fraud;  and 
second,  the  existence  of  an  operative  injunction  at  that  time  re- 
straining the  enforcement  of  the  execution.  The  answer  fully  and 
distinctly  denies  every  charge  of  fraud,  both  general  and  special. 
Two  facts  alone,  alleged  as  indicative  of  fraud,  are  admitted  to  be 
true.  That  the  execution  was  issued  at  the  instance  of  defendant, 
and  that  the  sum  bid  fell  far  short  of  the  value  of  the  property. 

The  validity  of  a  sale  under  execution  does  not  depend  in  any 
degree  upon  the  person  at  whose  instance  the  clerk  issues  the  exe- 
cution. The  execution  is  the  mandate  of  the  court,  deriving  its 
validity  from  the  judgment  on  which  it  emanates,  and  is  indepen- 
dent of  the  foreign  agency  at  whose  instance  the  ministerial  officer 
of  the  court  acted  in  its  issuance. 

But  it  may  be  urged  that  the  fact  that  the  defendant  was  active 
in  inducing  the  clerk  to  issue  the  execution,  taken  in  connexion 
with  his  subsequent  purchase,  is  a  feet  indicative  of  fraud  on  his 
part.  Unexplained,  it  might  be  a  suspicious  circumstance.  But 
in  this  case,  the  facts,  that  the  defendant  was  secondarily  liable  in 
the  execution,  that  this  levy  was  necessary  for  his  indemnity,  that 
the  delays  of  the  plaintiffs  were  constantly  increasing  his  danger, 
repel  in  the  most  triumphant  manner  every  presumption  of  fraud, 
and  shows  that  the  defendant  used,  for  his  own  indemnity,  but 
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those  means  which  the  law  placed  within  his  reach,  and  which 
every  man  of  ordinary  prudence  would  have  resorted  to. 

Mere  inadequacy  of  price  has  never  been  held  per  se  sufficient 
to  invalidate  a  sale.    1  Sto.  Equity,  248, 249, 250,  and  cases  cited. 

It  has  never  been  held  that  such  inadequacy  amounts  to  any 
thing  more  than  an  item  of  circumstantial  evidence  from  which 
the  existence  of  fraud  might  be  inferred,  as  from  any  other  fact 
As  such,  the  force  of  the  presumption  depends  on  the  attendant 
circumstances.  In  this  case  the  answer  and  exhibits  explain  frilly 
the  reason  of  the  inadequacy  of  price  complained  of;  they  show 
that  it  was  not  induced  by  fraud,  but  by  the  doubts  which  rested 
on  the  titles  to  the  property.  The  circumstance  being  thus  recon- 
ciled with  perfect  fairness  and  good  faith,  the  presumption  of  fraud 
is  utterly  excluded.  We  are  not  aware,  however,  that  the  inade- 
quacy of  price  has  ever  been  held  presumptive  evidence  of  fraud 
in  a  public  sale.  Upon  the  soundest  principles,  such  a  presump- 
tion should  not  from  that  fact  be  entertained. 

The  answer  denying  the  existence  of  the  injunction  is  fully  sus- 
tained by  reference  to  the  papers  referred  to  in  the  answer,  in  case 
No.  1565,  in  this  court.  A  copy  of  the  bill  in  that  case  is  filed 
with  this  brief  for  the  convenience  of  the  chancellor. 

The  writ  of  injunction  has  not  been  found,  but  neither  the 
prayer  of  the  bill,  nor  the  fiat  of  the  judge  refers  to  the  property 
in  controversy  in  this  case. 

The  answer  of  the  defendant  not  only  sweeps  away  every 
ground  for  the  interposition  of  this  court  insisted  on  in  the  bill, 
but  it  goes  further  and  shows  by  allegations  fully  sustained  by 
proof,  that  complainant  has  no  title,  aside  from  the  sheriff's  sale,  to 
either  of  the  lots  in  controversy. 

It  is  finally  insisted  that  as  the  complainant  is  restrained  from 
taking  possession  of  lot  No.  9,  under  his  legal  title,  as  complainant 
in  writing  agreed  that  the  rents  should  abide  the  controversy  about 
the  title,  as  both  complainant  and  defendant  pray  for  the  appoint- 
ment of  a  receiver  of  rents,  such  receiver  should  be  appointed. 

Wilkinson  &  Miles  contra. 

This  cause  is  now  submitted  on  two  motions  made  by  defend-, 
ant.  1st,  to  dissolve  the  injunction  2d,  to  appoint  a  receiver. 
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To  say  the  least  of  them,  there  is  a  strange  inconsistency  in  the 
two  motions.  If  the  injunction  is  dissolved,  that  puts  an  end  to 
this  controversy,  and  there  is  no  necessity  for  a  receiver.  Should 
the  motion  to  dissolve  be  overruled  and  the  cause  retained,  then  it 
is  plain  beyond  controversy  that  Reynolds  being  in  possession  has 
the  right  to  receive  the  rents,  until  evicted  by  title  paramount 

No  receiver  is  asked  for  by  complainant  We  were  instructed 
not  to  ask  for  one.  Defendant  has  no  right  to  do  so ;  and  we  will 
not  discuss  that  motion  any  further. 

The  motion  to  dissolve  the  injunction  demands  a  more  serious 
consideration.  The  question  presented  by  the  bill  and  answer  is 
one  of  grave  importance  to  the  community ;  one  upon  which  rests 
the  fate  of  a  large  number  of  titles  to  landed  estates,  in  several  of 
the  most  populous  counties.  While  we  are  willing  to  admit,  that 
considerations  of  public  policy  require  of  the  courts  to  uphold  and 
sustain  judicial  sales,  we  insist  that  in  doing  so  the  courts  will 
never  permit  them  to  be  used  as  engines  of  fraud  and  oppression. 
They  will  not  permit  their  own  process  to  be  made  use  of  by 
greedy  speculators,  and  hungry  record  mongers,  as  a  shield  to  pro- 
tect them  from  the  consequences  of  acts,  which  if  performed  with- 
out the  sheltering  power  of  legal  process,  would  not  bear  a  mo- 
ment's investigation. 

Upon  principles  of  the  soundest  reason,  it  has  long  been  held, 
that  if  the  inadequacy  of  price  in  case  of  a  sale  made  between 
parties  standing  on  equal  ground  be  so  gross  as  to  shock  the  con- 
science, or  confound  the  judgment  of  a  man  of  common  sense,  a 
court  of  equity  will  infer  fraud,  and  rescind  the  contract  2  Vesey, 
616;  1  Bro.  Cha.  Rep.  9;  2  lb.  179;  9  Vesey,  246;  16  Vesey,  617. 

From  these  authorities  it  is  plain  that  if  Nye  had  purchased  the 
lot  in  controversy  for  "  five  dollars  "  at  private  sale,  (it  being  worth 
$8,000,  according  to  the  bill ;  and  $5,000,  by  the  admission  of  the 
answer,)  the  court  would  not  hesitate  a  moment  in  declaring  the 
contract  fraudulent,  and  ordering  the  deed  to  be  cancelled. 

Although  we  concede,  that  the  rule  laid  down  does  not  in  strict- 
ness apply  to  judicial  sales ;  yet  it  is  insisted  that  gross  inadequa- 
cy of  price,  taken  in  connexion  with  very  slight  circumstances  of 
fraud,  will  induce  a  court  of  equity  to  set  aside  a  deed  acquired  at 
sheriff's  sale.    7  Monroe's  Rep.  612;  1  John.  Cha.  Rep.  602;  6 
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John.  Cha.  Rep.  411 ;  4  John.  Cha.  Rep.  118  &  228 ;  2  Litt  Rep. 
118 ;  4  Cranch  Rep.  403 ;  18  Wendell's  Rep.  611. 

Do  not  the  facts  of  the  present  case  bring  it  completely  within 
the  rule  of  the  last  cases  cited?  That  five  dollars  is  a  price  grossly  in- 
adequate for  property  worth  between  five  and  eight  thousand  dol- 
lars is  too  manifest  to  require  any  thing  but  to  be  mentioned,  in  order 
to  sustain  it.  Connected  therewith  the  conduct  of  Nye  throws 
around  the  transaction  a  shade  of  suspicion  well  calculated  to  show 
his  sinister  intention,  notwithstanding  his  protestations  of  good  faith 
and  fair  dealing.  He  admits  he  ordered  out  the  execution,  without 
authority  from  any  one,  and  without  the  knowledge  of  the  plaintiff. 

Now  it  is  insisted  that  no  one,  other  than  the  plaintiff  or  his 
attorney,  has  any  authority  to  order  out  an  execution.  By  the 
older  practice  it  required  a  mere  warrant  of  attorney  to  enable 
counsel  retained  in  a  cause  after  judgment  rendered  to  sue  out 
execution.  Besides,  the  books,  in  speaking  of  executions,  all  say 
the  plaintiff  may  sue  out  execution. 

If  the  plaintiff  does  not  wish  to  run  his  execution,  surely  no 
one  else  can  claim  to  do  so  for  him.  The  judgment  is  his,  and  it 
is  his  privilege  to  manage  it  as  he  chooses.  Again:  the  judgment 
may  be  satisfied,  although  not  so  returned  by  the  sheriff.  Payment 
may  have  been  made  by  the  defendant  directly  to  the  plaintiff;  or 
the  judgment  may  have  been  released;  or  collaterals  may  have 
been  placed  in  the  hands  of  the  plaintiff,  who  surpendedthe  judg- 
ment till  their  efficacy  could  be  tested.  Nye,  who  was  the  second 
indorser  and  the  third  party  liable,  had  no  right  to  presume  he 
would  be  called  on  to  pay  the  money  until  demand  made,  or  until 
the  proper  affidavit  was  filed.  Besides,  he  knew  he  never  would 
be  called  on  to  pay  it — for  no  one  knows  better  than  himself  that 
an  undivided  moiety  of  about  thirty  negroes  now  in  controversy 
in  this  court,  in  the  case  of  Briggs,  Lacoste  et  al.  v.  James  R. 
Creecy  et  al.}  No.  1565,  is  liable  for  the  payment  of  this  judg- 
ment. 

Notwithstanding  Nye  denies  any  intention  of  committing  fraud, 
yet  the  confessions  in  his  answer  show  most  conclusively  that  his 
acts  amount  to  fraud,  and  he  will  be  compelled  to  abide  the 
penalty. 
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The  Chancellor. 

This  case  was  submitted,  at  the  late  sitting,  upon  motion  to  dis- 
solve the  injunction  upon  bill,  answer  and  exhibits.  The  bill 
states,  that  on  the  12th  of  May,  1840,  the  complainant  became 
the  purchaser  of  lots  No.  9  and  147,  in  the  city  of  Yazoo,  at  a  sale 
made  by  virtue  of  a  deed  of  trust  from  one  James  R.  Creecy  to 
Charles  E.  Mount.  That  there  was  an  old  judgment  in  favor  of 
Jordan  &  Smith  against  the  said  Creecy  and  the  defendant  Nye, 
upon  which  there  was  but  a  small  balance  due,  and  upon  which 
said  Nye  fraudulently,  and  for  the  purpose  of  purchasing  in  said 
lots  for  a  mere  trifle,  caused  an  execution  to  be  issued  and  levied 
thereon,  and  at  the  sale  became  himself  the  purchaser  for  five  dol- 
lars each.  That  the  lots  were  worth  at  the  time  of  the  sale  eight 
thousand  dollars.  That  Nye,  although  one  of  the  defendants  in 
the  judgment,  took,  out  the  execution  himself,  and  assumed  the 
control  thereof,  without  the  assent  of  the  plaintiffs  thereto.  That 
Nye  has  instituted  an  action  of  ejectment  upon  the  title  thus  ob- 
tained, against  which  the  bill  prays  for  a  perpetual  injunction  and 
a  rescission  of  the  sale,  or  such  other  relief  as  may  be  consistent 
therewith. 

The  defendant  denies  that  he  was  guilty  of  any  fraud,  and  says  it 
is  true  that  he  sued  out  the  execution  as  charged  by  the  complain- 
ant, but  that  he  was  a  mere  surety  to  Creecy,  the  other  defendant 
therein;  and  that  his  purpose,  in  part,  was  to  indemnify  himself 
against  that  liability.  That  it  is  also  true  that  he  purchased  the 
lots  at  five  dollars  each,  he  being  the  only  bidder.  He  accounts 
for  this  sacrifice  of  the  lots  by  stating  that  the  title  was  in  a  con- 
fused and  embarrassed  condition. 

It  is  apparent  from  this  statement  of  facts,  that  the  motion  to 
dissolve  involves  an  examination  of  the  principal  merits  of  the 
case.  The  first  thing  that  suggested  itself  to  my  mind,  upon 
looking  into  the  case,  was  a  doubt,  whether  the  complainant's  re- 
lation to  the  property  in  question  was  such  as  entitled  him  to  ques- 
tion the  validity  of  the  sale  under  which  the  defendant  claims. 
A  little  reflection,  however,  and  some  examination  of  authorities, 
has  removed  all  doubt  on  that  score.  The  complainant  derived 
title,  under  Creecy,  before  a  sale  under  the  judgment  against  him 
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was  made  to  the  defendant;  equity  will  therefore  consider  him,  in 
respect  to  these  lots,  as  standing  in  the  place  of  Creecy,  and  en- 
titled to  all  his  remedies.    Dust  v.  Conrod,  5  Munford  411. 

I  think  it  at  least  clear  upon  the  facts  of  the  case  as  they  now 
stand,  that  the  complainant  would,  on  final  hearing,  be  allowed  to 
set  aside  the  sale  upon  paying  the  defendant  the  amount  of  his 
bid,  and  satisfying  the  remainder  of  the  judgment  under  which 
the  sale  was  made.  This  was  the  view  of  chancellor  Kent  under 
a  case  not  very  unlike  the  present.  Howell  v.  Baker,  4  John.  Ch. 
Sep.  117.  It  appears  that  the  judgment  was  originally  for  eight 
hundred  and  seven  dollars  forty  one  cents,  but  at  the  time  of  the 
sale  the  execution  stood  credited  with  seven  hundred  and  ninety- 
five  dollars  and  seventy-five  cents,  thus  leaving  a  very  small  bal- 
ance due.  The  very  fact  that  two  lots  estimated  at  from  five  to 
eight  thousand  dollars  were  levied  on  for  so  small  a  sum,  was  a 
gross  abuse  of  power  on  the  part  of  the  sheriff,  and  was  of  itself  suf- 
ficient to  throw  doubt  and  suspicion  upon  the  transaction,  and  to 
deter  those  who  were  present  at  the  sale  from  bidding.  It  is  not 
to  be  supposed,  at  a  fair  sale  of  property  worth  eight  thousand  dol- 
lars, that  it  would  only  bring  ten  dollars,  i  nless  the  minds  of  the 
by-standers  had  been  in  some  way  misled  in  respect  to  either 
the  title,  value  or  condition  of  the  property.  This  was  truly  an 
inequality  "so  strong  and  manifest  as  to  shock  the  conscience  and 
confound  the  judgment  of  any  man  of  common  sense." 

It  is  true  that  inadequacy  of  price  creates  a  mere  presumption 
of  fraud,  and  that  that  presumption  does  not,  from  that  circum- 
stance alone,  attach  to  judicial  or  other  sales  made  at  auction;  but 
it  may,  connected  with  other  facts,  be  evidence  of  fraud  even  in 
such  sales.  The  defendant  states  that  he  was  desirous  of  pur- 
chasing the  lots  that  he  might  have  some  indemnity  in  his  hands 
against  liabilities  he  had  incurred  for  the  principal  defendant  in 
the  judgment  If  he  expected  to  purchase  the  property  at  a  fair 
price,  it  is  difficult  to  see  how  it  was  to  be  made  the  subject  of 
indemnity  to  him.  He  admits  that  the  lots  were  levied  on  at  his 
instance  and  by  his  direction.  That  levy  was  excessive  and  op- 
pressive, and  as  it  was  made  at  the  instance  of  the  defendant,  who 
purchased  under  it,  I  think  that  circumstance,  connected  with  the 
V6l,  I.— 40 


470  SUPERIOR  COURT 

June*  M.  Reynold.  9.  N.  G.  Nye. 

gross  inadequacy  of  the  sum  paid,  render  the  validity  of  the'sale 
extremely  questionable,  unless  it  is  protected  by  having  been  made 
under  an  execution.  I  perceive  no  reason  founded  in  considera- 
tions of  public  policy  which  should  prevent  a  court  of  equity 
from  setting  aside  a  sale  made  under  execution  where  it  is  tainted 
with  fraud  or  infected  with  other  vices  which  render  it  inequitable 
that  it  should  stand.  It  is  of  the  utmost  importance  that  such 
sales  should  be  conducted  with  perfect  fairness  and  with  a  view 
equally  to  the  rights  of  the  debtor  and  creditor. 

In  the  case  of  Knightly  v.  Birch,  3  Camp.  Rep.  520,  it  is  said, 
where  a  sheriff  finds  that  property  which  he  exposes  to  sale  is 
about  to  be  sacrificed,  he  should  return  that  it  was  not  sold  for 
the  want  of  bidders,  and  wait  for  a  venditioni  exponas.  The 
rule  thus  laid  down  is  sustained  by  the  plainest  principles  of  jus- 
tice. The  duties  of  a  sheriff  do  not  require  him  to  make  a  sacri- 
fice of  the  debtor.  Every  consideration  of  justice  requires  that 
he  should  exercise  a  sound  discretion,  and  deal  with  equal  partial- 
ity between  the  debtor  and  creditor.  It  is  true,  that  mere  irregu- 
larities or  misconduct  in  the  sheriff  would  not,  in  general,  affect 
the  validity  of  the  sale,  unless  the  purchaser  was  advised  of  them, 
and  in  some  way  participated  therein. 

In  this  case,  Nye  himself  directed  the  excessive  levies  under  an 
execution  which  he  had  sued  out,  from  a  judgment  to  which  he 
was  himself  a  party  defendant.  This  circumstance  was  of  itself 
sufficient  to  throw  a  suspicion  of  unfairness  over  the  whole  trans- 
action. It  is  essential  to  a  pure  administration  of  the  law,  that 
the  time  and  mode  of  enforcing  the  collection  of  a  judgment  should 
be  left  exclusively  to  the  discretion  of  him  to  whom  it  of  right 
belongs.  It  is  indispensable  to  the  protection  of  the  rights  of  the 
plaintiff  in  such  case,  that  the  course  of  the  execution  should  be 
under  his  own  control.  Any  other  practice  might  lead  to  the 
greatest  fraud  upon  the  judgment  creditor.  It  is  true,  the  defend- 
ant says  he  had  the  sanction  of  the  plaintiff's  attorney;  but  it  may 
be  doubted  whether  even  an  attorney  has  the  power  to  place  the 
judgment  of  his  client  under  the  control  and  at  the  mercy  of  the 
defendant  in  that  judgment.  But  it  is  unnecessary  that  I  should 
make  any  decision  upon  this  point. 
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I  am  of  opinion  that  all  the  circumstances  of  the  case  taken  to- 
gether, if  unexplaineB,  show  such  unfairness  as  should  induee  the 
court,  upon  final  hearing,  to  set  aside  the  sale,  upon  the  complain- 
ant paying  the  balance  of  the  judgment  under  which  it  was  ob- 
tained. 

Let  the  motion  to  dissolve  be  overruled. 
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A  court  of  equity  will  not  grant  relief  on  account  of  irregularities  or  errors  at  law. 

If  a  forthcoming  bond  be  quashed  by  a  Yoid  proceeding,  the  bond  remains  in  foil  force 
notwithstanding  that  proceeding;  and  an  execution  subsequently  issued  on  the 
original  judgment  would  be  irregular,  and  would  be  superseded  on  application  to 
the  court  from  which  it  emanated. 

The  Chancellor. 

There  was  a  judgment  at  law  against  the  complainant  as  a 
surety  of  Young.  An  execution  issued  and  a  forthcoming  bond 
was  given  by  Young,  in  which  complainant  did  not  join.  This 
bond  was  forfeited,  and  kfi.fa.  issued  thereon  and  returned  nulla 
bona.  Afterwards  th«  bond  was  quashed,  and  a  new  execution 
issued  on  the  original  judgment,  which  is  about  to  be  made  out 
of  the  complainant's  property.  This  is  the  ground  presented  by 
the  bill  for  relief,  to  which  there  is  a  general  demurrer. 

I  can  see  nothing  in  the  case  as  stated  by  the  bill  which  calls 
for  the  interference  of  a  court  of  equity.  It  is  not  pretended  that 
there  has  been  in  point  of  fact  any  satisfaction  of  the  original 
judgment,  or  that  the  plaintiffs  at  law  have  done  any  act  to  the 
prejudice  of  the  complainant  which  would  entitle  him,  as  a  surety, 
to  be  discharged  fiom  the  debt.  The  bill  seems  to  proceed  upon 
the  idea  that  the  decision  of  the  circuit  court  in  quashing  the  forth- 
coming bond  was  irregular,  and  that  a  resort  cannot  therefore  be 
had  to  the  original  judgment  as  against  the  complainant,  especially 
as  he  had  no  notice  of  the  motion  to  quash  the  bond.  It  is  not 
my  province  to  decide  upon  the  regularity  of  the  proceedings  at 
law.  That  is  the  duty  of  another  tribunal.  If  the  proceeding 
in  quashing  the  bond  was  void,  the  bond  remained  in  full  force 
notwithstanding  that  proceeding,  and  an  execution  on  the  original 
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judgment  would  be  insular,  and  would  doubtless  be  superseded 
upon  application  to  the  court  from  whjch  it  emanated.  This 
court  has  nothing  to  do  with  mere  questions  of  error  or  irregular- 
ity in  judgments  at  law. 

The  demurrer  must  be  sustained,  and  the  bill  dismissed  at  the 
complainant's  costs. 

40* 
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The  statute  of  limitation*  of  this  state  barring  all  claims  against  the  estates  of  dece- 
dents unless  presented  for  payment  within  eighteen  months  after  publication  of  notice 
to  that  effect,  does  not  apply  to  claims,  the  payment  of  which  is  secured  by  mortgage 
on  real  estate. 

The  statute  provides  that  all  claims  not  presented  within  eighteen  months  after  publi- 
cation of  notice  for  that  purpose,  "  shall  be  forever  barred,  and  the  estate  of  the  tes- 
tator discharged  from  such  claim  or  claims,"  dec  The  term  "Utah?  has  a  technical 
legal  sense,  and  denotes  the  quantity  of  interest  a  person  has  in  the  thing  to  which  it 
it  is  applied.  The  interest  which  a  mortgagor  has  in  the  thing  mortgaged,  is  that 
portion  of  it  which  may  remain  after  satisfying  the  debt,  a  mere  equity  of  redemp- 
tion. A  mortgage  conveys  the  legal  estate  to  things  mortgaged  to  the  mortgagee,  a 
title  which  can  only  be  divested  by  a  payment  of  the  mortgage  money. 

As  between  the  mortgagor  and  mortgagee,  the  fee  of  the  estate  passes  to  the  mort- 
gagee, and  he  may,  unless  he  has  stipulated  to  the  contrary,  at  once  enter  or  bring 
an  action  of  ejectment  to  recover  the  possession. 

In  a  bill  for  foreclosure  it  is  not  necessary  to  bring  the  personal  representatives  of  the 
mortgagor  before  the  court 

Although  a  mortgagee  may  seek  the  personal  assets  in  the  hands  of  the  admicistrator 
of  the  mortgagor,  for  the  satisfaction  of  his  debt,  he  is  under  no  obligation  to  do  so; 
he  may  rely  exclusively  upon  his  mortgage,  and  the  only  effect  of  the  non-presenta- 
tion of  bis  claim  would  be  to  deprive  him  of  any  participation  in  the  personal  prop- 
erty of  the  estate. 

When  a  mortgage  is  duly  recorded  in  the  lifetime  of  the  mortgagor,  the  administrator 
of  the  mortgagor  is  as  much  bound  to  take  notice  of  the  claim  which  the  mortgage 
recites  as  if  the  claim  had  been  formally  presented  to  him  in  person. 

The  opinion  of  the  chancellor  fully  states  the  points  at  issue  in 
this  case. 

W.  C.  Smedes,  for  complainants. 

The  facts  in  this  case  are  briefly  these:  The  defendant's  ances- 
tor mortgaged  a  tract  of  land  to  secure  the  payment  of  certain 
notes,  which  are  past  due,  and  the  complainants  have  filed  their 
bill  to  foreclose  the  mortgage.  The  defendant's  answer  admits  the 
mortgage  and  debt,  and  the  death  of  their  ancestor,  but  deny  that 
the  claims  secured  by  the  mortgage  were  ever  presented  to  the  ad- 
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ministrator  of  their  ancestor  for  payment,  and  they  rely  on  the 
statute,  Rev.  Code,  chap.  9,  sec.  115,  page  63,  in  bar  of  complain- 
ants' bill. 

Upon  this  state  of  facts,  the  complainants  assert  they  are  entitled 
to  a  decree  of  sale  of  the  land  mortgaged,  and  insist — 

First.  That  courts  of  equity  are  not  necessarily  bound  by  stat- 
utes of  limitation.  We  presume  this  general  principle  will  not  be 
questioned;  as  it  is  not  essential  to  the  decision  of  the  case,  we 
refer  only  to  the  following  authorities  in  support  of  it:  1  Story's 
Eq.  73,  503;  Fonb.  Eq.  Book  I.  c.  IV.  sec.  27.  Where  the  subject 
is  peculiarly  and  exclusively  within  the  cognizance  of  equity,  it 
cannot  be  pleaded.    20  John.  Rep.  576;  7  John.  Ch.  Rep.  118. 

Second.  Trusts  are  not  subject  in  equity  to  the  operation  of  the 
statute.  Townsend  v.  Townsend,  1  Cox,  28;  1  Chit.  Eq.  Digest, 
664;  2  Scho.  &  Lef.  630;  Bigelow's  Executors  v.  Bigelow's  Ad- 
ministrators, 6  Ohio,  97;  17  Tesey,  97;  Beckford  v.  Wake,  Holter 
case  and  Vend.  345;  1  McCord's  Chan.  Rep.  318;  Fonb.  Eq.  244: 
Kane  v.  Bloodgood,  7  John.  Chan.  Rep.  110. 

Third.  The  object  of  presentation  required  by  the  statute  is 
notice.  The  mortgage  is  notice  and  presentment.  The  heir  is  in 
priority  with  the  ancestor,  2  Co.  Lit.  506;  therefore  the  mortgage 
is  notice  to  the  defendants.  Executors  are  privy  in  representation 
to  the  testator,  2  Co.  Lit.  506.  Executors  are  bound  to  take  notice 
of  judgments  against  their  testator  at  their  peril,  Tol.  Eq.  290;  so 
also  of  decrees  in  equity,  Tol.  270;  2  Will.  661;  so  of  records,  2 
Will.  Ex.  677.  A  mortgage  is  constructive  notice,  even  to  those 
not  in  privity,  1  Story's  Eq.  392. 

Fourth.  The  estate  only  of  the  testator  is  discharged  from  the 
payment  of  the  debt,  and  that  is  but  the  equity  of  redemption. 
Gibson  v.  Crehore,  3  Pickering's  Reports,  480,  decides,  where  a 
man  makes  a  mortgage  and  dies,  his  estate  has  nothing  but  the 
equity  of  redemption,  and  his  general  creditors  a  right  only  to 
that.  The  failure  to  present,  discharges  therefore  only  the  equity 
of  redemption.  That  was  all  the  estate  of  the  testator.  The 
complainants  hold  the  legal  title,  and  are  entitled  to  the  posses- 
sion. Mitford,  130;  2  Story's  Eq.  285.  The  executors  only  have 
a  right  to  the  possession  of  the  personalty.  A  failure  to  present, 
discharges  that,  and  no  more.    Suppose  the  estate  insolvent, — the 
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creditors  take  only  what  the  testator  had,  the  equity  of  redemp- 
tion; the  mortgage  creditor  fails  to  present  his  claim,  will  the 
heirs  take  the  land  discharged  from  the  debt? 

Fifth.  Only  the  executor,  administrator  and  collector  are  author- 
ized to  plead  the  statute.  "Expressio  unius  exclusio  est  alterius? 
Courts  of  equity  will  never  extend  the  statute  of  limitations.  3 
Bro.  Ch.  Rep.  640;  2  Story's  Eq.  737.  The  statute  limits  the  right 
to  plead  the  act.  It  was  designed  for  the  benefit  of  the  creditors 
generally,  and  is  therefore  not  pleadable  by  the  heirs  at  law,  as  the 
general  creditors  have  no  interest  in  the  land  mortgaged,  beyond 
the  equity  of  redemption. 

Sixth.  A  mortgage  is  an  estate  in  the  land,  and  not  a  mere  debt. 

1  Story's  Eq.  532.  The  relation  of  mortgagor  and  mortgagee  is 
not  that  of  debtor  and  creditor,  but  sui  generis.  2  Jack.  &  Walk. 
184.  By  the  common  law,  if  the  mortgagor  did  not  redeem  when 
the  debt  was  due,  he  forfeited  the  inheritance.  4  Kent's  Com. 
140.  The  title  of  the  mortgagee  is  absolute  at  law  on  default  of 
payment,  Mit.  Plead.  130,  and  he  may  enter  or  maintain  ejectment. 

2  Story's  Eq.  285;  4  Kent.  Com.  155;  Jackson  ex  dem.  Tothill  v. 
Dubois,  4  John.  Rep.  216 ;  10  John.  Rep.  481 ;  2  Greenleaf,  132 ; 

3  Mass.  138.  A  mortgagee  may  at  any  time  enforce  his  lien, 
whether  the  estate  be  solvent  or  not,  and  until  he  does  the  land 
and  its  profits  in  either  case  are  the  heirs.  The  estate  is  always 
a  pledge  for  the  payment  of  the  debt,  but  till  the  mortgagee  en- 
ters  the  heirs  are  entitled  to  the  rents.  16  Mass.  Rep.  286.  Mort- 
gage estates  descend  to  the  heir,  until  entry  and  foreclosure.  Ad* 
ministrators  have  nothing.    16  Mass.  308;  9  Mass.  422. 

Seventh.  A  mortgage  may  be  enforced  in  three  ways,  by  eject- 
ment versus  the  mortgagor,  by  foreclosure  of  mortgage,  and  by 
action  on  bond  at  law ;  and  each  is  independent  of  the  other.  10 
John.  Rep.  481.  The  administrator  is  a  necessary  party  only  to 
the  latter  mode.  A  failure  to  present  would  discharge  the  general 
assets  only,  because  they  are  the  only  ones,  that  come  to  the  hands 
of  the  administrator.  The  heir  at  law  is  the  only  one  who  can 
file  a  bill  to  redeem.  9  Mass.  422.  An  administrator  can  not  do 
it.    5  Pick.  146. 

Eighth.  Where  an  estate  is  insolvent,  a  mortgage  debtor  has  an 
election  either  to  present  his  claim  for  allowance  pro  rata,  or  rely 
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on  his  mortgage  only.  Ji  fortiori  much  more  so,  where  the  estate 
is  not  insolvent.    16  Mass.  312. 

Where  the  creditor  of  an  insolvent  estate  files  his  claim  general- 
ly with  the  commissioners  and  has  distribution  upon  his  whole 
claim,  he  waives  the  benefit  of  his  mortgage  to  secure  the  same 
debt.    6  Pick.  482. 

An  administrator  of  insolvent  estate  has  no  right  to  redeem  a 
mortgage  for  the  benefit  of  creditors,  but  a  right  to  sell  the  equity 
of  redemption  only.    5  Pick.  150. 

An  administrator  can  not  sell  a  greater  estate  in  the  land  than 
intestate  had.    3  Greenleaf,  282. 

Where  a  debt  secured  by  mortgage  is  laid  before  commissioners 
of  insolvency,  the  value  of  the  mortgaged  property  must  first  be 
deducted,  before  a  pro  rata  is  declared.  16  Pick.  259.  The  ere* 
ditor  cannot  prove  for  his  whole  debt  and  yet  retain  the  mortgage. 
16  Mass.  308 ;  but  may  rely  on  the  mortgage  only.  16  Mass.  312; 
16  Pick.  257. 

Twenty  years  is  in  equity  the  shortest  period  that  will  bar  a 
suit  for  real  estate.  4  Cow.  717;  9  Wheat  489.  The  rule  in 
equity  is  that  whenever  the  statute  of  limitations  barred  at  law,  it 
bars  in  equity  and  no  farther.  2  Sto.  Eq.  737.  "It  seems  to  be 
die  settled  doctrine,  that  whenever  there  is  a  concurrent  jurisdic- 
tion of  law  and  equity,  the  statute  of  limitations  may  be  pleaded 
in  either  court.  Where  the  subject  is  peculiarly,  appropriately 
and  exclusively  within  the  cognizance  of  equity,  the  statute  can 
not  be  pleaded."  Fonb.  Eq.  Book  1,  Ch.  iv.  S.  27;  20  John.  Rep. 
576.    A  mortgage  is  only  forecloseable  in  equity. 

In  equity  a  party  having  two  funds,  and  another  party  but  one, 
to  secure  their  debts,  the  court  will  compel  the  first  to  resort  to 
the  fund  which  the  other  can  not  reach.  1  Sto.  Eq.  534-571 ;  1 
J.  C.  R.  412.  Will  it  punish  him  for  doing  voluntarily  and  with- 
out compulsion  what  the  court  would  have  made  him  do,  on  pro- 
per application.  And  yet  in  this  case  complainants  in  relying  on 
their  mortgage  have  only  obeyed  the  requirements  of  the  law. 

A  trust  or  charge  created  by  will  for  the  payment  of  debts,  pre- 
vents the  statute  from  running.  2  T.  &  B.  275.  Jones  t>.  Scott, 
1  Russell  &  Mylne,  255;  Hughes  v.  Wynne,  1  Turn.  &  Russ.  307; 
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3  H.  &  M.  89 ;  much  more  so,  when  the  charge  is  created  by  deed 
in  testator's  life  time.    Forman  v.  Brooks,  9  Pick.  Rep.  213. 

A  mortgagee  in  a  suit  in  equity  for  the  administration  of  assets 
can  only  prove  for  so  much  of  his  debt  as  might  remain  unpaid  by 
the  produce  of  the  mortgaged  estate.  1  Russ.  &,  Mylne,  185.  The 
property  mortgaged  being  always  a  pledge,  first  to  be  resorted  to, 
for  the  payment  of  the  debt.  Armony  v.  Francis's  Administrator. 
16  Mass.  311.  And  there  is  no  compulsory  power  to  force  the 
mortgagee  to  foreclose.  16  Mass.  311.  This  case  is  very  foil  to 
several  points  embraced  in  the  one  at  bar,  and  the  statute  of  Mas- 
sachusetts very  similar  to  our  own. 

The  whole  question  turns  on  the  interpretation  of  the  statute. 
It  is  said  the  "claim  is  barred,"  but  this  does  not  discharge  the 
debt  or  satisfy  the  mortgage.  It  has  been  decided,  12  ConcL  Rep. 
that  a  debt  may  be  barred  at  law  by  the  lapse  of  the  six  years, 
and  yet  the  mortgage  and  the  property  conveyed  by  it  are  still 
security  for  the  debt  in  equity.  Till  redemption,  the  estate  is  in 
the  mortgagee,  by  law  and  equity.  2Ch.Ca.61;  2  Com.  Dig.  726, 
title  Ch.  4  A.  1.  The  only  way  to  redeem  a  mortgage  in  equity 
is  to  pay  principal,  interest  and  charges.  2  Com.  Dig.  729,  732. 
The  barring  a  debt  is  merely  a  suspension  of  the  remedy.  The 
debt  subsists— 3  Pet.  U.  S.  Rep.  278— and  may  be  revived.  11 
Wheat  R.  316;  8  Mass.  133. 

The  statute  also  says,  "the  estate  of  the  testator  or  intestate 
shall  be  thereafter  discharged  from  the  payment  of  such  claim." 
What  estate?  Not  the  lands  and  tenements  themselves,  but  the 
"estate  of  the  intestate."  An  estate  "is  that  title  or  interest  which 
a  man  hath  in  lands  or  tenements."  Co.  Lit.  346.  It  is,  says 
Blackstone,  such  interest  as  the  tenant  hath  therein.  In  this  case 
the  testator  had  but  an  equity  of  redemption,  and  that  we  admit 
the  heirs  are  entitled  to,  if  the  estate  is  solvent;  and,  if  insolvent, 
the  creditors  who  complied  with  the  law. 

The  whole  case  will  be  made  plain,  if  the  object  of  the  statute 
is  kept  in  view,  which  is  a  proper  rule  for  its  construction.  De- 
varris  on  Statutes,  689.  It  was  manifestly  to  procure  a  speedy 
adjustment  of  the  administration.  A  failure  to  present  his  claim, 
by  a  mortgagee,  cannot  retard  this  in  the  slightest  degree,  because 
"a  mortgagee  is  under  no  obligation  to  intermeddle  with  the  per- 
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social  assets,  or  to  seek  an  account  thereof — Sto.  Eq.  Plead.  181 — 
because  the  administrator  or  executor  is  not  a  necessary  party  to  a 
bill  of  foreclosure — Sto.  Eq.  Plead.  175, 181 — and  because  the  sta- 
tute, in  its  express  phraseology,  applies  only  to  executors,  admin- 
istrators and  collectors.    Devarris,  694. 

This  view  of  the  case  we  think  conclusive  of  the  question.  To 
give  the  statute  a  different  construction,  will  be  to  inflict  a  loss 
upon  innocent  parties,  and  reward  those  who  are  taking  advantage 
of  a  technical  and  unconscientious  plea  to  deprive  complainants  of 
their  debt,  and  clothe  themselves  with  property  to  which  they 
have  no  right,  either  legal  or  equitable.  Complainants  have  not 
slept  upon  their  rights.  Relying  upon  the  mortgaged  premises  for 
their  security,  they  properly  refrained  from  intermeddling  with 
the  personal  assets  and  the  claims  of  other  creditors,  and  for  that 
they  are  to  be  amerced  with  the  total  loss  of  their  debt.  So  ab- 
horrent a  construction  was  never  intended  by  the  legislature,  and 
is  not  justified  by  the  statute. 

In  Massachusetts,  under  a  precisely  similar  statute,  the  court 
has  almost  directly  decided  this  very  point.  In  Johnson  v.  Ames, 
11  Pick.  178,  (quod  vide,)  the  court  say,  "The  st.  1788,  c.  66,  and 
st.  1791,  c.  28,  directing  the  time  for  bringing  suits  against  heirs, 
executors  and  administrators,  apply  only  to  the  demands  of  credi- 
tors of  the  estate  of  the  deceased,  and  not  to  claims  on  specific 
property  held  by  the  deceased  in  trust  for  other  persons,  and  which 
has  come  into  the  hands  of  the  heir,  executor  or  administrator." 

We  refer  also  to  Farnam  v.  Brooks,  9  Pick.  213,  where  "the 
court  say  distinctly,  the  statute  of  limitations  does  not  apply  to 
direct  trusts  created  by  deed  or  will,"  and  which  construction  the 
court,  in  11  Pick.  182,  re-adopts  and  applies  directly  to  the  sta- 
tutes limiting  suits  against  administrators,  &c. 

In  Weedthick  v.  Austin  et  aL  4  Mason's  C.  R.  29,  Judge  Story 
has,  in  effect,  decided  the  case  at  bar.  Says  that  judge,  "the  sta- 
tute of  limitations  (directing  suits  against  executors  and  adminis- 
trators) never  was  intended  to  apply  to  any  cases  of  trusts  or  trust 
property  in  the  hands  of  executors  and  administrators;  but  simply 
to  property  belonging  to  them  as  assets  of  the  testator.  The  law 
on  this  subject  does  not  appear  to  me  involved  in  any  real  diffi- 
culty.   Executors  are  charged  with  no  more,  in  virtue  of  their 


I  480  SUPERIOR  COURT 

TnutM*  of  Jefinon  College  v.  Junes  C.  Dickson  et  mL 

1  office,  than  the  administration  of  the  assets  of  the  testator.    I£  at 

the  time  of  his  death,  there  is  any  specific  personal  property  in 
his  hands  belonging  to  others,  which  he  holds  in  trust  or  other- 
wise, and  it  can  be  clearly  traced  and  distinguished  from  the  tes- 
tator's own,  such  property,  whether  it  be  goods,  securities,  stock, 
or  other  things,  is  not  assets  to  be  applied  in  payment  of  his  debts 
or  to  be  distributed  among  his  heirs,  but  is  to  be  held  by  the  exe- 
cutors as  the  testator  himself  held  it"  Con  v.  Brandon,  2  How. 
909;  19  Pick.  R.  303;  6  Wend.  137. 

Wm.  Yeroer  for  defendants. 

All  claims  against  decedents  are  barred,  unless  presented  within 
eighteen  months  after  publication  of  notice  to  that  effect,  and  the 
estate  is  discharged  from  the  payment  of  the  claim;  and  the  act 
may  be  given  in  evidence  in  bar  of  any  suit  or  action,  either  in 
law  or  equity,  brought  to  recover  the  same,  without  being  special- 
ly pleaded.    Howard  and  Hutch.  Dig.  413. 

The  special  statutes  of  limitations  against  executors,  <kc.  are 
created  not  for  their  personal  convenience,  but  for  the  benefit  of 
the  estate  and  those  interested  in  it  Brown  v.  Anderson,  13  Mass. 
R.  203;  Gookin  v.  Sanborn,  3  N.  H.  Rep.  491;  Dawes  v.  Shed,  15 
Mass.  R.  6,  58. 

Although  an  administrator  is  not  bound  to  plead  the  general 
statute,  he  is  bound  to  plead  the  special  statute,  and  a  court  will 
not  give  him  power  to  sell  real  estate  to  pay  a  debt  thus  barred. 
Seott  v.  Hancock,  13  Mass.  162;  Thompson  v.  Brown,  16  Mass. 
172;  Heath  v.  Wells,  5  Pick.  140. 

The  ordinary  statutes  of  limitations  only  bar  the  remedy,  not 
the  debt;  and  as  a  consequence  of  this  rule,  it  has  been  uniformly 
held,  that  where  there  are  two  remedies,  one  barred  by  the  statute, 
the  other  not,  inasmuch  as  the  debt  was  not  barred,  the  party 
might  maintain  his  action  in  the  form  not  barred.  1  Bland  R. 
282;  1  Root  465;  5  Pick.  193;  11  Conn.  R.  163;  6  Conn.  R.  245; 
9  Yerger  51. 

But  it  is  admitted  in  these  cases,  that  if  the  debt  is  barred,  no 
action  can  be  maintained  in  any  form;  and  that  if  a  debt  be  se- 
cured by  mortgage,  whenever  the  debt  is  barred,  so  is  a  foreclosure 
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of  the  mortgage.    11  Conn.  R.  162;  3  Esp.  R.  81;  2  Bam.  & 
Adolp.  413;  1  Bland  282. 

It  is  a  well  settled  rule,  that  where  statutes  of  limitations  only 
affect  the  remedy,  if  an  action  is  barred  by  the  statutes  of  one 
country,  and  the  debtor  removes  into  another,  where  it  takes  a 
longer  time  to  bar  the  remedy,  the  creditor  may  sue.  But 
wherever  the  statute  bars  the  debt  or  demand  itself,  and  the  period 
to  form  the  bar  has  elapsed,  then  a  removal  into  another  country, 
having  a  longer  period  of  prescription,  does  not  revive  the  debt 
or  give  a  right  of  action  to  the  creditor.  Story  on  Conflict  of 
Laws,  487-489;  Shelby  v.  Grey,  11  Wheaton,  361,  371, 372.  See 
also,  Huber  v.  Steiner,  2  Bing.  N.  Cases,  202,  211;  Don  v.  Lipp- 
man,  5  Clark  &  Finnell  1, 16;  Smith's  Sel.  Leading  Cases. 

If  such  be  the  rule  in  relation  to  statutes  of  limitations  barring 
the  debt,  and  their  applicability  in  foreign  states,  a  fortiori,  wher- 
ever a  debt  is  barred  by  the  limitation  laws  of  a  state,  a  creditor 
cannot  select  any  form  of  action  which  will  enable  him  to  recover 
upon  the  debt. 

A  mortgage  is  a  mere  security  for  a  debt,  and  collateral  to  it. 
A  release  of  the  debt  is  a  release  of  the  mortgage.  Whatever  dis- 
charges the  debt,  discharges  the  mortgage.  2  Gallison's  C.  C.  R. 
152;  3  Johns.  Ch.  R.  255;  5  Vesey  670;  7  Ibid  332;  2  Cowan 
195;  2  A.  E.  Marsh,  109;  1  Bibb.  526;  3  Esp.  81;  22  Eng.  C.  L. 
R.  113;  11  Conn.  R.  162. 

It  is  a  well  known  rule,  that  as  between  real  and  personal  repre- 
sentatives of  all  persons  deceased,  the  personal  estate  in  the  hands 
of  the  executor  or  administrator  is  the  primary  and  natural  fund 
for  the  payment  of  debts  of  every  description,  contracted  by  the 
testator  or  intestate;  consequently  a  creditor,  who  by  his  laches 
puts  it  out  of  his  power  to  collect  his  debt  out  of  the  administra- 
tor, cannot  enforce  it  against  the  heirs.  2  Williams  on  Exrs. 
1043. 

The  Chancellor. 

This  is  a  bill  for  the  technical  foreclosure  of  a  mortgage  upon 
real  estate,  against  the  defendants  as  the  heirs  at  law  of  the  de- 
ceased mortgagors.  The  defence  set  up  is,  that  there  was  no  pre- 
sentation of  the  notes  which  the  mortgage  was  made  to  secure,  to 
Vol.  L— 41 
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the  personal  representatives  of  the  mortgagors,  within  the  time 
prescribed  by  the  statute  upon  that  subject;  and  it  is  insisted  that 
this  omission  not  only  bars  any  remedy  upon  the  notes,  but  dis- 
charges the  debt  itself,  and  works  an  extinguishment  of  the  mort- 
gage. The  statute  requires  that  "All  claims  against  the  estates  of 
deceased  persons  shall  be  presented  to  the  executor,  administrator 
or  collector  within  eighteen  months  after  publication  of  notice  for 
that  purpose  by  such  executor,  &c.,  and  not  after;  and  all  claims 
not  presented  within  the  time  aforesaid  shall  be  forever  barred, 
and  the  estate  of  the  testator  or  intestate  shall  be  thereafter  dis- 
charged from  such  claim  or  claims,  and  the  executor,  &c.  may  give 
this  act  in  evidence  without  pleading  the  same  specially  in  bar  of 
any  suit  or  action  either  in  law  or  equity  brought  to  recover  the 
amount  of  any  claim  or  claims  of  which  notice  had  not  been 
given  by  the  creditor  or  creditors,  &c." 

It  is  perfectly  clear,  both  upon  principle  and  authority,  that  if 
the  statute  were  one  of  mere  limitation  or  negative  prescription, 
affecting  the  remedy  only,  then  although  the  remedy  at  law  for 
recovering  the  debt  secured  by  the  mortgage  may  be  barred,  this 
could  not  affect  the  right  of  the  complainants  to  a  foreclosure  of 
their  mortgage  in  this  court;  because  such  a  proceeding  involves 
the  title  to  the  land  itself,  which  by  analogy  can  only  be  barred 
by  the  limitation  of  twenty  years.  In  many  cases  a  party  may 
have  one  remedy,  although  he  may  have  lost  another  in  respect  to 
the  same  claim.  Such  is  the  case  of  a  creditor  holding  a  mort- 
gage for  the  security  of  his  debt;  he  may  file  his  bill  in  chancery 
to  foreclose,  bring  his  suit  at  law  for  his  debt,  or  his  action  of 
ejectment  for  the  possession  of  the  mortgage  premises,  and  his 
Tight  to  recover  in  either  form  of  action  could  not  be  affected  by 
showing  that  he  was  barred  as  to  one  of  them,  because  such  a 
statute  affects  the  remedy  only,  and  leaves  the  debt  or  claim  still 
subsisting.  Belknap  v.  Gleason,  6  Conn.  Rep.  160 ;  Hughes  v. 
Edwards,  9  Wheaton  Rep.  489;  Lingan  v.  Henderson,  1  Bland's 
Ch.  Rep.  282;  Duval's  heirs  v.  McLoskey,  1  Ala.  Rep.  N.  S.  745. 

But  it  is  insisted  that  the  statute  referred  to  not  only  limits  the 
remedy  but  discharges  the  debt,  where  the  holder  is  under  obliga- 
tion to  present  it  within  the  prescribed  time  and  fails  to  do  so;  and 
this  I  think  is  its  plain  and  obvious  construction.    If,  therefore,  die 
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complainants  were  bound  to  present  their  claim,  their  omission 
to  do  so  not  only  discharged  the  debt,  but  extinguished  the  mort- 
gage, for  whatever  releases  or  extinguishes  the  first,  equally  ex- 
tinguishes the  latter.  Gookin  v.  Sanborn  et  al.  3  New  Hamp- 
shire R.  191. 

The  principal  question  then  to  be  examined  is,  does  this  statute 
apply  to  claims,  the  payment  of  which  is  secured  by  mortgage  on 
real  estate.  I  think  not  In  such  case  the  title  to  the  land  stands 
pledged  by  solemn  contract  for  the  payment  of  the  debt,  and  the 
mortgagee  may  at  his  election  repose  upon  that  pledge  alone,  with- 
out looking  to  the  personal  assets  of  the  mortgagor.  The  lan- 
guage of  the  statute  is,  that  "the  estate  of  the  intestate  shall  be 
thereafter  discharged,"  &c.  The  word  estate  has  a  technical, 
legal  sense,  and  denotes  the  quantity  of  interest  a  person  has  in  the 
thing  to  which  it  is  applied.  The  interest  which  a  mortgagor  has 
in  the  thing  mortgaged,  is  that  portion  of  it  which  may  remain 
after  satisfying  the  debt.  What  estate,  then,  is  discharged?  In 
such  case  it  is  clear  that  the  statute  can  only  apply,  if  it  applies  at 
all,  to  the  equity  of  redemption  which  remained  with  the  intes- 
tate at  the  time  of  his  decease.  It  does  not  profess  to  affect  or 
discharge  any  estate  which  he  had  previously  granted  out  of  the 
same  thing. 

A  mortgage  is  something  more  than  a  mere  lien  or  security  for 
a  debt  It  carries  with  it  a  qualified  title  to  the  mortgage  prem- 
ises, which  can  only  be  divested  by  a  payment  of  the  mortgage 
debt  As  between  the  mortgagor  and  mortgagee  the  fee  of  the 
estate  passes  to  the  mortgagee,  and  he  may,  unless  he  has  stipula- 
ted to  the  contrary,  at  once  enter  or  bring  an  action  of  ejectment 
to  recover  possession.  Blaney  v.  Bearce,  2  [Greenleaf  Rep.  132; 
Conrad  v.  Atlantic  Insurance  Company,  1  Peters'  Rep.  386;  16 
Mass.  Rep.  345. 

If  the  complainants'  claim  is  discharged,  it  must  be  because  the 
law  imposed  upon  them  the  unconditional  necessity  of  presenting 
it  to  the  personal  representatives  of  the  mortgagors,  and  of  receiv- 
ing payment  at  their  hands  out  of  the  personal  assets.  How 
stands  the  law  upon  this  subject?  It  is  a  well  settled  rule  of 
pleading,  that  in  a  bill  for  foreclosure  it  is  not  necessary  to  bring 
the  personal  representatives  of  the  mortgagor  before  the  court. 
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Calvert  on  Parties,  p.  167, 168;  Duncombe  v.  Hanstey,  3  P.  Wms. 
533,  note  A;  Story's  Eq.  PL  181.  This  could  not  be  the  rule  if 
the  mortgagee  were  bound  to  seek  the  personal  estate,  or  to  look 
to  the  personal  representatives.  Indeed  the  very  reason  of  the 
rule  is  stated  to  be,  that  the  mortgagee  is  under  no  obligation  to 
intermeddle  with  the  personal  assets  or  to  seek  an  account  thereof. 

If  then  the  creditor  in  such  case  is  not  bound  to  seek  the  per- 
sonal assets  for  the  satisfaction  of  his  debt,  there  can  be  no  reason  for 
requiring  him  to  present  the  claim  to  the  personal  representative, 
who  has  nothing  to  do  with  the  real  estate  of  the  deceased,  upon 
which  the  payment  of  the  debt  stands  charged,  by  virtue  of  the 
mortgage.  It  is  true  that  at  common  law,  the  personal  proper- 
ty of  a  deceased  person  is  the  primary  fund  for  the  payment 
of  his  debts;  but  this  is  a  question  exclusively  between  the  heir 
and  the  personal  representative;  in  such  a  controversy  the  latter 
may  be  compelled  to  apply  the  personalty  in  exoneration  of  the 
realty.  Parsons  v.  Freeman,  Amb.  Rep.  115.  This  doctrine  does 
not,  however,  affect  the  right  of  a  creditor  who  holds  an  incum- 
brance upon  the  realty  as  a  specific  pledge  for  the  payment  of  his 
debt,  to  pursue  that  fund  alone,  if  he  shall  so  elect  I  hence  con- 
clude, that  it  was  only  intended  by  the  statute  to  "discharge"  such 
estate  as  properly  comes  to  the  hands  of  the  personal  representa- 
tive, to  be  administered,  and  that  it  is  only  upon  that  class  of  cred- 
itors whose  proper  resort  is  to  the  personalty  that  the  duty  of  pre- 
senting their  claims  is  devolved. 

Whence  the  necessity  or  propriety  of  presenting  a  claim  to  an 
administrator  when  the  fund  specifically  charged  with  its  payment 
is  not  in  his  hands.  Under  such  circumstances,  there  might  be 
strong  moral  reasons  why  the  administrator  might  refuse  payment, 
notwithstanding  the  solvency  of  the  estate.  Suppose  the  person- 
alty to  be  barely  sufficient  to  pay  the  general  or  simple  contract 
creditors;  they  would,  in  equity,  have  a  clear  right  to  compel  the 
mortgagee  to  resort  to  his  mortgage  fund,  if  that  was  sufficient; 
and  if  the  mortgage  creditors  was  allowed  to  exhaust  the  personal 
assets,  they  would  be  substituted  to  his  rights  under  the  mortgage. 
It  is  true,  perhaps,  that  this  equity  would  only  be  administered  as 
between  the  creditors  themselves;  but  the  principle  goes  far  to 
sustain  the  views  which  I  have  laid  down.  Although  a  mortgagee 
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may,  doubtless,  seek  the  personal  assets  in  the  hands  of  the  ad- 
ministrator for  the  satisfaction  of  his  debt,  yet  the  ground  which  I 
take  is,  that  he  is  under  no  obligation  to  do  so;  he  may,  if  he 
chooses,  rely  exclusively  upon  his  mortgage;  and  the  only  effect 
of  the  non-presentation  of  his  claim  would  be  to  deprive  him  of 
any  participation  in  the  personal  property  of  the  estate.  Duval's 
heirs  v.  McLoskey,  1  Ala.  Rep.  N.  S.  745,  746. 

But  even  if  the  complainants  were  bound  to  present  their  claim, 
still  I  incline  to  the  opinion  that  enough  has  been  done,  in  that 
way,  to  satisfy  the  law.  The  statute  is  one  of  mere  policy,  in- 
volving nothing  of  fixed  principles;  and  the  court  will  not  seek, 
by  construction,  to  place  cases  within  its  pale,  where  that  policy 
would  be  contravened. 

The  inclination  of  courts  has  been  rather  to  relieve  than  to 
force  cases  within  the  operation  of  such  statutes.  The  obvious 
intention  of  the  law  is  to  give  notice  to  the  personal  representa- 
tive of  the  amount  and  the  extent  of  the  claims  upon  the  estate, 
that  they  may  be  promptly  arranged  and  the  estate  settled;  and  to 
advise  legatees,  creditors  or  distributees  of  the  true  condition  of 
the  estate.  If  this  notice  is  fully  and  distinctly  communicated, 
through  any  legal  channel,  the  policy  and  purposes  of  the  statute 
are  as  fully  subserved  as  if  that  notice  was  derived  through  a  per- 
sonal presentation  of  the  claim.  Here  the  mortgage  had  been  du- 
ly recorded,  in  the  life  time  of  the  mortgagor,  thus  giving  con- 
structive notice  to  all  who  might  thereafter  become  interested  in 
the  land  mortgaged;  and  the  administrator  was  as  much  bound  to 
take  notice  of  the  claim  which  it  recites  as  if  it  had  been  formally 
presented  to  him  in  person. 

From  this  view  of  the  case,  I  think  the  defence  set  up  cannot 
be  sustained,  and  that  the  complainants  are  entitled  to  a  decree. 

Let  the  case  be  referred  to  the  clerk  to  compute  the  amount  of 
principal  and  interest  due  on  the  mortgage. 

41# 
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If  an  administrator  renders  a  lake  or  fraudulent  account,  the  proper  reined  j  is  by  a  bill 
to  surcharge  and  falsify  the  account;  and  a  bill  for  that  purpose  must  point  out  and 
designate  tho  errors,  omissions,  and  false  charges  complained  of. 

Where  an  administrator  wasted  and  appropriated  to  his  own  use  the  estate  of  his  in- 
testate, and  died  before  rendering  his  6nal  account ;  held,  that  his  administrators  and 
their  sureties  were  not  liable  for  such  maladministration  of  their  intestate,  except  so 
Jar  as  property  of  the  estate  so  mal-administered  came  into  their  hands  in  specie 
from  the  hands  of  their  intestate,  unadministered. 

Where  an  administrator  died,  having  in  his  possession  assets  of  his  intestate  unadmin- 
istered, which  came  to  the  hands  of  his  own  administrators  in  specie;  held,  that  the 
distributees  of  the  estate  to  which  said  assets  belonged  could  not  maintain  suit  for 
the  same,  but  that  such  suit  most  be  brought  by  the  administrator  dt  bonis  nan  of 
such  estate. 

The  representatives  of  an  administrator  cannot  be  compelled  to  account  with  any  per- 
son but  the  administrator  dt  bonis  noru 

Distributees  cannot  maintain  a  suit  in  equity  to  recover  property  belonging  to  the  estate 
of  their  ancestor  without  the  assent  of  tho  personal  representative,  unless  it  is 
averred  that  such  personal  representative  refused  to  pursue  the  matter  himselC 

In  November,  1835,  James  C.  Dickson  died,  leaving  a  large 
estate  in  stock,  farming  utensils,  and  also  fifty-six  slaves.  His 
only  children  were  Michael  J.  Dickson,  David  Dickson,  and 
Martha  Ann  Dickson,  all  of  whom  were  minors.  On  the  23d  of 
February,  1836,  Jacob  B.  Womack  obtained  letters  of  administra- 
tion and  guardianship  on  said  estate,  and  proceeded  to  administer 
the  same.  Shortly  after  Martha  Ann  Dickson  intermarried  with 
Joseph  W.  Miller.  In  the  summer  of  1836,  Jacob  B.  Womack 
died  intestate,  and  Martha  L.  Womack,  (his  widow,)  Abraham 
Womack,  senior,  and  Abraham  Womack,  junior,  administered  on 
his  estate.  Joseph  W.  Miller  then  obtained  letters  de  bonis  non 
on  the  estate  of  Dickson.  Womack's  administrators  were  subse- 
quently removed,  and  L.  L.  Taylor,  who  had  in  the  time  being 
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intermarried  with  Jacob  B.  Womack's  widow,  received  letters  de 
bonis  non  on  Womack's  estate. 

The  heirs  and  distributees  of  James  C.  Dickson  filed  their  bill 
in  chancery  against  the  administrators  and  the  administrator  de 
bonis  non,  and  their  respective  sureties,  of  Jacob  B.  Womack, 
charging  that  the  latter,  as  administrator  of  Dickson,  had  wasted 
all  the  personal  estate  of  said  Dickson,  without  paying  any  debts 
of  said  estate;  and  that  in  one  instance  he  had  sold  eight  slaves 
of  said  estate  as  administrator,  and  had  purchased  them  himself, 
for  the  sum  of  ten  thousand  five  hundred  dollars,  and  that  at  the 
time  of  his  death  he  had  these  eight  slaves  and  other  property  of 
Dickson's  estate  in  his  possession;  that  these  slaves  came  into  the 
hands  of  Womack's  administrators,  who  sold  them  to  Abraham 
Womack,  junior,  in  whose  possession  they  were  when  this  bill 
was  filed.  They  further  charge,  that  Womack's  estate  was  in- 
debted to  Dickson's  estate  in  the  sum  of  twenty-eight  thousand 
three  hundred  dollars,  for  which  Dickson's  administrator  held 
Womack's  three  promissory  notes. 

The  complainants  claimed  that  they  had  right  either  to  pursue 
the  eight  slaves  in  the  hands  of  Abraham  Womack,  or  to  recover 
the  ten  thousand  five  hundred  dollars  for  which  Jacob  B.  Womack 
purchased  them  at  his  own  sale,  as  they  might  elect.  They  also 
insisted  that  Womack's  administrators  were  fully  apprized  of  the 
indebtedness  of  their  intestate  to  Dickson's  estate,  and  that  even 
if  Womack's  estate  was  insolvent,  they  had  a  right  to  a  pro  rata 
dividend  of  the  same;  that  said  administrators  had  never  settled 
up  the  estate  of  Womack,  and  that  they  retained  assets  in  their 
hands  unadministered.  The  bill  prays  for  an  account  to  be  taken, 
that  the  court  settle  the  rights  of  the  complainants  and  the  liabili- 
ties of  the  defendants  and  their  sureties,  and  decree  accordingly. 

To  this  bill  the  defendants  filed  their  demurrer. 

Quitman  and  McMurran,  for  defendants,  set  forth  the  follow- 
ing special  causes. 

First.  That  it  does  not  appear  by  said  bill  whether  the  said 
complainant  Miller  sues  in  his  right  as  distributee,  or  as  adminis- 
trator de  bonis  non  of  said  James  C.  Dickson,  deceased. 
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Second.  That  said  complainants  are  improperly  joined  in  said 
bill. 

Third.  That  said  complainants  have  made  the  securities  of  this 
defendant  and  the  administrator  dt  bonis  non  of  Jacob  B.  Womack 
and  his  securities  parties  defendants  to  the  bill 

Fourth.  That  the  complainants  set  forth  a  title  in  law  to  the 
slaves  claimed  by  their  bill. 

Fifth.  That  complainants  show  by  their  bill  a  title  if  any  to 
said  slaves  claimed  in  the  said  bill  in  Miller  as  administrator  dt 
bonis  non  of  said  James  C.  Dickson,  deceased. 

Sixth.  That  it  does  not  appear  by  said  bill  whether  the  com- 
plainants seek  to  charge  this  defendant  in  his  own  right,  or  as  ad- 
ministrator of  said  Jacob  B.  Womack. 

Seventh.  That  said  bill  does  not  state  that  any  debt  due  by  the 
estate  of  said  J.  B.  Womack  to  the  estate  of  said  Jas.  C.  Dickson 
was  due  and  unpaid  at  the  time  of  filing  said  bill. 

Eighth.  That  said  bill  alleges  that  the  administration  of  this 
defendant  and  the  other  administrators  of  the  estate  of  said  J.  B. 
Womack  is  still  unsettled. 

Ninth.  That  it  appears  by  the  said  bill  that  the  probate  court 
of  Hinds  county  has  jurisdiction  of  the  matters  therein  contained, 
and  not  this  court. 

Tenth.  That  the  remedy  of  said  complainants,  if  any  they 
have,  is  at  law. 

Eleventh.  That  said  bill  is  otherwise  vague,  informal,  multi- 
farious, &c. 

Rucks  and  Yergers,  contra. 

The  Chancellor. 

The  complainants  file  their  bill  as  distributees  of  J.  C.  Dick- 
son's estate,  against  the  defendants  as  administrators  and  adminis- 
trator de  bonis  non  of  Jacob  B.  Womack,  who  was  administrator 
of  said  J.  C.  Dickson.  The  bill  charges  that  J.  B.  Womack  bid 
off,  at  his  own  sale  as  administrator  of  Dickson,  or  otherwise  ap- 
propriated to  his  own  use,  a  number  of  slaves  belonging  to  said 
estate,  including  eight  which  it  is  alleged  he  purchased  at  his  own 
sale  as  administrator  of  said  Jacob  B.  Womack;  that  Womack's 
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administrator  reported  his  estate  in  debt,  by  note  to  Dickson's 
estate,  in  the  sum  of  twenty-eight  thousand  three  hundred  dollars. 
The  bill  states  that  the  complainants  cannot  say  whether  the  in- 
ventory of  Womack's  estate  is  correct,  nor  whether  the  list  of 
debts  is  correct,  nor  can  they  state  what  waste  or  acts  of  mal-ad- 
ministration  may  have  been  committed  by  his  administrators  or 
administrator  de  bonis  non,  but  do  not  admit  that  the  inventory 
or  list  of  debts  are  correct;  that  the  first  administrator  of  Womack 
did  not  fully  administer  the  assets  which  came  to  his  hands,  but 
retains  considerable  parts  or  portions  of  the  same,  and  so  also  of 
the  second  administrator,  and  then  calls  upon  the  defendants  to 
make  discovery  of  all  these  things.  The  bill  prays  for  an  account 
of  the  estate  of  Womack,  and  then  for  an  account  generally  of  all 
the  matters  stated  in  the  bill,  and  for  a  decree  settling  the  rights 
of  the  complainants  and  defining  the  liabilities  of  the  defendants 
and  their  sureties. 

To  this  bill  the  defendants  have  all  filed  their  separate  demur- 
rers, and  various  grounds  of  demurrer  are  set  out  To  apply  the 
causes  for  demurrer,  it  is  necessary  to  extract  from  the  bill,  as  far 
as  may  be,  the  several  distinct  matters  or  grounds  in  regard  to 
which  relief  is  sought,  and  then  to  see  what  relation  the  defend- 
ants severally  or  collectively  bear  to  the  several  matters  set  up  in 
the  bill.  It  will  be  seen  that  the  complainants  sue  as  distributees 
of  the  estate  of  James  C.  Dickson,  deceased;  and  that  the  suit  is 
against  the  defendants,  in  their  character  as  administrators  of  the 
estate  of  J.  B.  Womack,  deceased,  and  against  their  sureties,  found- 
ed upon  the  charge  that  the  intestate  of  the  defendants  was  the 
administrator  of  the  complainants'  father,  through  whom  they 
claim;  and  the  grounds  taken  by  the  bill  for  a  decree  against  the 
defendants  are  the  following: 

First  That  the  defendants'  intestate,  as  administrator  of  Dick- 
son, wasted  and  appropriated  a  large  portion  of  the  estate  to  his 
own  use. 

Second.  That  eight  or  more  of  the  negroes  belonging  to  the 
estate  of  Dickson  are  in  the  hands  of  one  of  the  defendants,  Abram 
Womack,  jun. 

Third.  That  the  estate  of  Womack  is  indebted  to  the  estate  of 
Dickson  in  the  sum  of  twenty-eight  thousand  three  hundred  dol- 
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lars,  which  the  bill  alleges  the  complainants  have  a  right  to  charge 
upon  the  administrators  of  Woraack  and  their  sureties. 

Fourth.  That  the  administrators  of  Womack  have  not  fully  ac- 
counted for  the  estate  of  their  intestate. 

The  bill  prayB  that  they  be  held  to  account.  Upon  this  state* 
ment  of  the  grounds  of  the  bill,  the  inquiry  at  once  arises,  can 
the  complainants  maintain  a  suit,  as  distributees,  for  all  or  any  of 
these  causes?  And  if  so,  second,  can  the  defendants  be  made  lia- 
ble on  all  or  any  of  these  grounds,  in  the  character  they  are 
sued  on? 

The  sale  and  purchase  of  the  eight  glares  belonging  to  the 
estate  of  Dickson,  by  Jacob  B:  Womack,  as  administrator,  was,  I 
apprehend,  such  an  administration  or  conversion  of  them  as  would 
prevent  the  administrator  de  bonis  non  from  maintaining  suit  for 
their  recovery.  I  entertain  no  doubt  that  the  complainants,  as 
distributees  of  Dickson,  would  have  the  right  to  pursue  the  slaves 
in  the  hands  of  the  defendant,  Abram  Womack,  jr.,  who  bought 
them  at  the  sale  of  J.  B.  Womack's  estate,  provided  it  were  alleged 
that  he  had  notice  that  they  were  the  property  of  Dickson's  estate, 
and  also  had  notice  of  the  manner  of  J.  B.  Womack's  purchase; 
but  no  such  notice  is  alleged.  This  right  would  rest  upon  the 
familiar  principle,  that  a  purchaser  of  trust  property  with  notice, 
actual  or  constructive,  of  the  trust  attached  to  it,  takes  it  clothed 
with  the  trust,  and  becomes  ipso  facto  trustee.  1  Yerger,  296. 
But  the  complainant's  right  to  pursue  these  slaves  in  the  hands  of 
Abram  Womack  has  no  conceivable  connection  with  his  late  cha- 
racter as  administrator  of  J.  B.  Womack. 

So  far  as  the  conjectured  inaccuracy  of  the  inventory  and  list 
of  indebtedness  and  accounts  of  the  estate  of  Womack  by  the  ad- 
ministrators is  concerned,  it  is  clear  that  there  is  no  foundation  for 
sustaining  this  bill,  even  if  the  proper  parties  were  before  the  court. 
These  matters  could  only  be  reached  by  a  bill  to  surcharge  and 
falsify  the  accounts,  and  it  is  well  settled  that  a  bill  for  that  pur- 
pose must  point  out  and  designate  the  errors,  omissions,  and  false 
charges  complained  of;  and  where  an  account  is  gone  into  under 
such  a  bill,  the  complainants  are  limited  to  such  matters  as  they 
have  specifically  alleged  to  be  over  charges,  errors  and  omissions. 
Phillips  v.  Baldwin,  4  Cranch,  306;  1  ed.  Ch.  1. 
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Womack's  administrators  and  their  sureties  have  nothing  to  de 
with  the  estate  of  Dickson,  and  cannot  he  proceeded  against  ex- 
cept so  far  as  property  belonging  to  Dickson's  estate,  came  into 
their  hands  in  specie  from  the  hands  of  their  intestate  unadminis- 
tered.  Their  liability  would  then  arise  from  the  fact  of  their  hav- 
ing the  property  in  their  hands,  and  not  from  their  character  as 
administrators  of  Womack.  Barber  v.  Robertson,  1  Littell,  96. 
But  in  such  case  the  suit  would  hare  to  be  brought  by  the  admin- 
istrator de  bonis  non  of  Dickson,  as  such  property  would  be  assets 
in  his  hands.  Such  suit  cannot  be  maintained  by  the  complain- 
ants as  distributees.  In  the  case  of  Emerson  v.  Staton,  1  Monroe, 
Rep.  118,  it  was  held,  that  distributees  could  not  maintain  a  suit 
in  equity  for  the  recovery  of  debts  belonging  to  the  estate  of  their 
ancestor  without  the  assent  of  the  personal  representative,  unless 
it  was  averred  that  such  representative  refused  to  pursue  the  mat- 
ter himself.  In  the  case  of  Cannon  v.  Jenkins,  1  Dev.  Eq.  Rep. 
422,  it  was  distinctly  held,  that  the  representatives  of  an  adminis- 
trator could  not  be  compelled  to  account  with  any  person  but  the 
administrator  de  bonis  non.  This  case  is  strikingly  analogous  to 
the  present,  and  is  a  strong  authority  for  the  defendants.  But  it 
seems  to  me  demonstrably  clear  that  in  such  a  suit,  even  if  brought 
by  Dickson's  administrator  de  bonis  non,  the  sureties  of  Womack's 
administrators  could  not  be  joined.  They  became  bound  that  the 
administrators  would  faithfully  administer  the  property  and  effects 
belonging  to  Womack,  deceased,  not  that  they  would  account  for 
the  property  of  any  third  person  that  might  get  into  their  hands ; 
nor  have  the  sureties  of  Womack's  administrators  any  thing  to  do 
with  the  devastavit  alleged  to  have  been  committed  by  Womack, 
as  the  administrator  of  Dickson's  estate.  This  might  be  matter  of 
accountability  against  Womack's  sureties,  but  certainly  not  against 
the  sureties  of  Womack's  administrators.  But  it  is  alleged  that 
Womack's  estate  is  in  debt  to  Dickson's  estate  by  note  in  the  sum 
of  twenty-eight  thousand  dollars.  This  surely  furnishes  no  foun- 
dation for  the  maintenance  of  a  suit  in  the  name  of  Dickson's 
distributees.  Dickson's  administrator  de  bonis  non  is  the  creditor 
representing  this  claim,  and  has  his  ready  remedy  at  law,  or  if  ne- 
cessary may  in  his  character  of  creditor  file  his  bill  in  this  court 
against  Womack's  administrator  for  a  discovery  of  assets  and  the 
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payment  of  the  debt.  This  seems  in  part  to  have  been  the  pur- 
pose of  this  bill.  But  such  a  bill  cannot  be  maintained  by  the 
complainants  in  their  character  of  distributees.  There  is  no  pri- 
vity between  them  and  the  debtors  of  the  estate.  I  know  of  no 
rule  that  authorises  distributees  of  an  estate,  either  at  law  or  in 
equity,  to  recover  the  debts  due  the  estate ;  such  an  office  belongs 
peculiarly  and  exclusively  to  the  administrator,  if  there  be  one, 
except  under  a  very  special  state  of  things,  not  pretended  to  exist 
in  this  case.  Mit.  PL  Am.  Ed.  215,  top  page ;  1  McCord,  Gh.  R 
325  ;  5  Munf.  418. 

In  relation  to  the  joinder  of  the  former  with  the  present  admin- 
istrator of  Womack,  I  see  no  objection.  If  the  complainants  had 
shown  a  right  to  sue  them,  such  a  joinder  seems  to  be  proper.  See 
Holland  v.  Pryor,  1  Mylne  &  Keene,  237  ;  Con.  Eng.  Ch.  R  It 
is  estimated  although  not  expressly  alleged  in  the  bill,  that  the 
estate  of  Womack  has  been  reported  insolvent  If  this  fact  had 
distinctly  appeared,  it  would  of  itself  have  constituted  an  insuper- 
able objection  to  the  suit.  Our  statute  expressly  prohibits  a  suit 
from  being  maintained  against  administrators  after  a  declaration  o( 
insolvency.  A  suit  under  such  circumstances  could  only  be  main- 
tained, I  apprehend,  if  at  all,  upon  a  bill  expressly  chaiging  fraud 
in  procuring  such  declaration  of  insolvency. 

The  several  demurrers  must  be  sustained,  and  the  bill  dismissed 
without  prejudice. 

From  this  decision  an  appeal  was  taken  to  the  High  Court  of 
Errors  and  Appeals,  which  remains  undecided. 
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Where  a  motion  is  made  for  the  appointment  of  a  receiver  upon  bill  and  answer,  and 
the  answer  denies  all  the  material  obligations  of  the  hill,  a  receiver  will  not  be  ap- 
pointed. 

A  plaintiff  is  entitled  to  the  appointment  of  a  receiver  only  where  the  grounds  laid  in 
his  bill  are  admitted  by  the  answer,  or  are  established  by  his  proofs. 

The  probate  court  is  the  proper  tribunal  for  the  correction  of  an  executor's  account 

A  court  of  chancery  can  base  no  action  upon  a  matter  over  which  it  has  no  jurisdiction 
or  control. 

Quere. — Where  an  executor  is  charged  with  wasting  an  estate  and  appropriating  the 
proceeds  thereof  to  his  own  use,  has  the  probate  court  power  to  place  the  estate  in  the 
hands  of  a  receiver  1 

The  bill  in  this  case  charges  that  Valentine  C.  Ray  died  in  the 
latter  part  of  the  year  1836,  leaving  his  last  will  and  testament, 
which  has  been  duly  proven  and  recorded,  in  the  probate  court  of 
Warren  county.  That  by  the  will  various  legacies  are  bequeathed 
to  different  persons,  and  all  the  property  both  real  and  personal 
after  the  payment  of  all  his  debts  and  several  legacies  particularly 
specified,  is  devised  to  his  wife,  Martha,  who  is  charged  to  be  the 
same  Martha  who  is  one  of  the  complainants,  and  who  has  since 
intermarried  with  complainant,  James  Simmons.  It  is  charged 
that  defendant  Henderson  and  George  W.  McEnrath  were  nomi- 
nated and  appointed  executors  of  said  will,  and  "all  the  property 
directed  to  be  kept  together  until  all  the  debts  were  paid;"  that 
Henderson  qualified  as  executor  and  took  possession  of  all  the 
property,  and  McEnrath  in  the  proper  court  renounced  the  ap- 
pointment. That  Henderson  has  managed  the  property  in  a  waste- 
ful and  extravagant  manner,  and  with  a  view  to  his  own  private 
gain;  that  he  has  borrowed  large  sums  of  money  from  banks  as 
executor  without  authority  and  in  violation  of  law;  paid  large 
sums  for  interest  which  he  ought  not  to  have  paid;  that  he  has 
shipped  cotton  to  Liverpool  through  banks,  instead  of  selling  it  at 
Vol.  1—42 
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home,  and  sold  it  in  the  European  market  for  less  than  it  would 
have  brought  in  Vicksburg,  and  the  estate  has  consequently  been 
greatly  injured,  and  sustained  heavy  losses;  that  he  has  purchased 
of  John  Henderson  &  Co.  of  which  firm  he  was  the  acting  part- 
ner, unnecessarily  large  quantities  of  goods  and  merchandise  with 
the  view  of  reaping  large  profits;  that  he  has  fed  the  corn  and  fod- 
der of  the  estate  to  his  own  horses,  oxen  and  mules;  tha  the  has 
cut  cord  wood  on  the  estate  and  sold  it  for  his  own  gain;  that  he 
has  rented  and  is  cultivating  about  two  hundred  acres  of  the  cleared 
land  of  the  estate,  to  the  serious  injury  of  the  legatees,  and  par- 
ticularly the  complainants;  that  he  has  received  sufficient  of  the 
proceeds  of  the  place,  if  prudently  managed  and  applied,  to  have 
paid  off  all  the  debts  and  legacies ;  that  he  has  refused  to  re- 
ceive on  the  place  fifteen  hands  in  addition  to  the  force  belonging 
to  the  estate;  and  that  he  has  been  guilty  of  numerous  other  acts 
of  maladministration;  that  his  securities  are  insolvent,  &c.,  and 
prays  to  have  the  account  surcharged  and  falsified,  the  property 
delivered  up,  &c.  if  the  court  thinks  it  has  jurisdiction;  and  that 
a  receiver  be  appointed  and  all  the  property  delivered  over  to  him, 
until  the  probate  court  of  Warren  county  can  hear  and  determine 
the  matters  and  things  set  forth  in  a  bill  filed  therein,  and  which 
has  been  continued  from  time  to  time  between  the  same  parties  for 
the  same  objects,  and  in  all  respects  similar  to  that  now  under 
consideration. 

The  answer  of  John  Henderson  admits  all  the  allegations  touch- 
ing the  death  of  Ray,  his  last  will  and  testament,  the  various  leg- 
acies bequeathed,  the  appointment  of  executors,  qualification  of 
one  and  renouncement  of  the  other,  <fcc.;  admits  that  he  borrowed 
money  from  and  shipped  cotton  through  the  banks;  but  expressly 
denies  that  the  estate  has  been  injured  thereby,  or  sustained  any 
loss;  and  the  answer  charges  that  by  the  depreciation  in  the  paper 
of  the  banks  from  which  he  borrowed  money  and  shipped  cotton 
by,  the  estate  has  been  greatly  benefitted,  and  moreover  that  the 
executor  was  obliged  to  borrow  money,  and  on  his  own  individual 
credit  too,  to  prevent  the  estate's  being  sacrificed  by  a  forced  sale 
under  mortgage;  the  answer  denies  that  the  estate  has  been  waste- 
fully,  extravagantly  or  improperly  managed,  or  thpt  it  has  been 
managed  with  a  view  to  the  private  gain  of  the  executor,  but 
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avers  that  he  has  managed  it  with  prudence  and  care,  and  applied 
the  whole  proceeds  faithfully  to  the  payment  of  the  debts  and  with 
an  earnest  desire  to  promote  the  interest  as  well  of  creditors  as  leg- 
atees; denies  that  he  has  used  the  Com  and  fodder  of  the  estate  in 
feeding  the  horses,  oxen  and  mules  belonging  to  him,  or  that  he  cut 
and  sold  wood  for  his  own  gain,  or  that  he  has  received  any  cotton, 
even  a  single  bale,  which  he  has  not  faithfully  and  truly  accounted 
for,  or  that  he  has  been  guilty  of  any  act  of  maladministration. 
He  charges  that  he  has  made  annual  settlements  with  the  probate 
court  of  Warren  county,  and  all  his  accounts  have  been  approved 
and  allowed,  and  his  acts  as  executor  have  been  ratified  and  con- 
firmed by  that  court;  denies  that  all  the  debts  of  the  estate  have 
been  paid,  and  shows  there  are  still  debts  unpaid  amounting  to 
more  than  twenty-one  thousand  dollars;  denies  the  insolvency  of 
his  securities,  and  shows  that  they  are,  if  not  rich,  amply  able  to 
pay  any  damages  the  complainants  may  sustain  by  the  executor's 
mismanagement  of  the  property,  and  avers  his  readiness  to  give 
any  other  or  further  security  that  may  be  required  by  the  proper 
tribunal.    Admits  the  estate  has  purchased  a  good  deal  of  mer- 
chandise of  John  Henderson  &  Cp.  of  which  firm  he  was  the  acting 
partner,  and  that  more  than  was  actually  necessary  may  have  been 
bought,  but  avers  it  was  nearly  all  purchased  by  complainants 
themselves  while  they  were  managing  and  controlling  the  estate, 
and  bought  too  of  the  clerks  in  the  store  when  he  was  not  present. 
The  answer  denies  every  other  material  allegation  in  the  bill 

The  defendant  insists  that  under  his  management  thirty-five 
thousand  dollars  of  the  debts  of  the  estate  have  been  paid,  and 
that  repairs  and  improvements  have  been  made  on  .the  plantation 
worth  at  least  eight  or  ten  thousand  dollars.  And,  finally,  the 
answer  avers  the  executor's  entire  willingness  to  comply  with  any 
order  the  probate  court  of  Warren  may  think  it  right  and  proper  to 
make,  but  expressly  denies  the  right  of  this  court  to  revise  and 
re-examine  the  settlements  he  has  made  with  said  probate  court, 
or  entertain  said  bill,  or  take  any  jurisdiction  of  this  cause. 

Hughes  and  Yerger,  for  complainants, 
Moved  for  the  appointment  of  a  receiver  on  the  bill  and  an- 
swer. 
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Sharkey  and  Marshall  contra. 

The  first  and  important  question  presented  by  the  pleadings  is, 
has  this  court  jurisdiction  of  the  cause?  It  certainly  has  not,  if 
the  complainants  have  a  complete  remedy  and  can  obtain  full  and 
ample  relief  under  the  appropriate  powers  of  the  probate  court  of 
Warren  county,  as  well  upon  the  familiar  principle  that  when  one 
of  two  courts  having  concurrent  jurisdiction  takes  cognizance  of  a 
cause  and  has  it  under  investigation  and  advisement,  or  has  once 
acted  on  it,  the  other  is  thereby  divested  of  all  jurisdiction  over  the 
same  cause — as  that  it  is  forbidden  by  the  fundamental  law  of  our 
state.  Agreeably  to  the  allegations  of  the  bill,  the  complainants 
are  now  seeking  relief  in  said  probate  court.  This  court  there- 
fore will  not,  if  it  were  permitted  by  the  constitution,  now  go  into 
an  examination  of  the  lenghty  accounts  of  the  defendant  and  an 
investigation  of  all  his  acts  as  executor. 

We  have  been  repeatedly  told  by  the  High  Court  of  Errors  of 
this  state,  that  of  all  matters  testamentary,  and  in  all  cases  arising 
under  an  administration  or  the  grant  of  letters  testamentary  which 
concern  the  rights  or  the  liabilities  of  the  executor  or  administra- 
tor, the  probate  courts  have  exclusive  jurisdiction;  and  that  a 
court  of  equity  will  not  in  any  case  interpose  unless  the  probate 
court  be  wholly  incompetent  to  give  relief,  nor  even  then  if  the 
party  has  lost  his  remedy  by  his  own  laches.  See  the  cases  of 
Blanton  t>.  King  et  ah  2  Howard,  861;  Carmichael  et  ah  v.  Brow- 
der,  [3  lb.  255;  Walker  et  ah  v.  McCrea,  4  lb.  457;  and  Hurd  et 
vx.  v.  Smith,  5  lb.  562. 

It  will  not,  we  presume,  be  contended  that  the  probate  court 
has  not  the  power  to  require  additional  security  of  the  executor,  if 
that  already  given  be  not  amply  sufficient;  or  to  remove  him  if  he 
manages  the  estate  in  an  extravagant,  wasteful,  improvident  and 
improper  manner ;  or  compel  him  to  make  a  final  settlement,  pay 
over  legacies,  and  in  short  grant  every  relief  sought  for  in  this  bill, 
unless  it  should  be  contended  that  it  has  not  the  power  of  appoint- 
ing  a  receiver.  If  it  should,  however,  it  will  be  seen  by  reference 
to  the  Revised  Code,  pages  45  and  46,  that  that  court  has  ample 
power,  and  it  is  made  its  duty  when  a  proper  case  is  made  out, 
to  require  additional  and  counter  security,  and  grant  every  relief 
required  or  asked  in  this  case.    We  are  not  prepared  to  say  that  a 
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probate  court  in  this  state  ever  has  taken  property  out  of  the  hands 
of  an  executor  or  administrator  and  placed  it  in  the  hands  of  a 
receiver.    Yet  we  presume  no  such  case  has  ever  occurred,  for  the 
very  obvious  reason  that  no  case  can  arise  in  which  there  can  be 
any  necessity  for  such  an  order.    They  have  frequently  been 
removed  by  that  court.    And  it  is  believed  any  case  that  will  war- 
rant the  appointment  of  a  receiver,  will  justify  the  removal  of  an 
executor  or  administrator.     Hence  the  removal  is  the  course 
always  pursued  in  such  cases.    But  if  a  case  can  arise  that  would 
require  the  appointment  of  a  receiver  to  take  charge  of  the  prop- 
erty in  the  hands  of  an  executor  or  administrator  in  progress  of 
administration,  we  contend  that  the  probate  court  has  power  to 
make  the  appointment.    The  powers  of  that  court  are  in  every 
respect  as  ample,  as  far  as  its  jurisdiction  extends,  as  those  of  a 
court  of  chancery.    See  the  case  of  Blanton  v.  King  et  al.  above 
referred  to.    If  this  be  not  law,  then  will  parties  be  driven  to  the 
necessity  of  pursuing  their  remedies  and  seeking  relief  in  two 
different  courts,  distant  from  each  other,  in  one  and  the  same 
cause.     Then,  too,  may  executors  and  administrators  be  com- 
pelled to  leave  the  counties  of  their  residence,  in  which  they  have 
qualified  or  administered,  and  come  to  the  seat  of  government  to 
defend  their  rights  or  answer  the  unfounded  charges  brought 
against  them  by  impatient  or  avaricious  legatees  or  hungry  spec- 
ulators, instead  of  having  their  rights  and  interests  adjudicated  in 
cheaper  and  more  convenient  courts  provided  for  that  purpose. 

But  suppose  your  honor  should  be  satisfied  that  the  probate  court 
has  no  power  to  appoint  a  receiver,  and  this  court  shohld  proceed 
to  appoint  one  in  the  case  now  under  consideration,  and  it  should 
turn  out  on  a  full  and  final  hearing  before  the  probate  court  of 
Warren  county,  for  we  presume  this  court  will  not  now  overhual 
and  thoroughly  investigate  all  the  defendant's  settlements  and  ac- 
counts as  executor,  that  the  defendant  has  not  mismanaged  the 
estate,  that  his  securities  are  not  insolvent,  and  that  the  debts  have 
not  all  been  paid.  What  course  would  the  defendant  then  have  to 
pursue?  Would  he  have  to  incur  the  trouble  and  expense  of  ap- 
plying to  this  court  to  have  the  order  appointing  a  receiver  rescind- 
ed, and  the  property  redelivered  to  him.  We  can  perceive  no  other 
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remedy.  Hence  we  think  the  impropriety  of  this  court  exercising 
jurisdiction  of  this  case  perfectly  manifest. 

Yet  suppose  this  was  the  proper  tribunal  to  hear  and  determine 
this  controversy,  upon  what  grounds  do  the  complainants  rest 
their  application  for  the  appointment  of  a  receiver?  It  must  be  on 
the  grounds  of  the  insolvency  of  the  defendant's  securities,  and 
that  all  the  debts  of  the  estate  have  been  paid.  It  might  be  a  suf- 
ficient answer  to  the  first  ground,  that  the  bill  does  not  even  name 
one  of  the  securities,  John  Crawford,  and  therefore,  he  having 
been  received  by  the  proper  court,  and  that  too  when  these  very 
complainants  were  demanding  additional  security,  and  they  now 
omitting  studiously  to  mention  his  name,  the  probate  court  must 
be  presumed  to  have  discharged  its  duty,  and  this  court  is  bound 
to  believe  said  security  ample;  yet  even  if  that  were  not  so,  still  the 
full  and  explicit  negative  of  the  answer  sweeps  that  ground  en- 
tirely from  under  them.  The  other  ground  we  think  they  have 
been  even  more  unfortunate  if  possible  in  their  endeavor  to  main- 
tain. Is  it  not  strange  if  the  debts  have  all  been  paid,  that  the 
complainants  should  so  long  have  neglected  to  prosecute  their  pe- 
tition filed  about  fifteen  months  ago  hi  the  probate  court  of  War- 
ren for  the  express  purpose  of  coercing  a  final  settlement,  and  get- 
ting possession  of  the  property  ?  Why  have  they  thus  slumbered 
on  their  rights  ?  Why  permit  the  executor  to  waste  and  squander 
the  estate,  when  they  could  so  easily  prevent  it.  They  do  not  pre- 
tend that  the  defendant  has  had  that  case  continued  from  time  to 
time,  or  that  he  has  ever  been  either  unwilling  or  unprepared  for  trial. 
On  the  contrary,  it  seems  to  have  been  entirely  neglected,  if  not 
abandoned  by  them.  Again,  if  the  debts  have  all  been  paid,  is  it  not 
passing  strange  that  the  complainants  should  have  solemnly  bar- 
gained and  sold,  not  yet  two  months  ago,  to  John  S.  Brien,  one  half 
of  all  the  estate  both  real  and  personal,  worth  seventy-five  thousand 
dollars  or  eighty  thousand  dollars,  provided  he  would  "  payoff  all 
the  debts  and  legacies  bequeathed  in  money,"  when  it  was  well 
known  said  legacies  amounted  to  only  nine  thousand  five  hundred 
dollars  ?  If  their  allegation  is  true,  why  did  they  require  of  Mr. 
Brien  a  bond  in  the  penalty  of  one  hundred  thousand  dollars !  that 
he  should  pay  off  the  debts  and  legacies?  Why  say  any  thing  about 
the  debts  at  all,  if  none  existed?  Can  it  be  presumed  for  a  moment 
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c  that  they  would  have  been  so  stupid  as  to  sell,  or  Mr.  Brien  so  il- 
liberal as  to  receive  a  property  worth  thirty-five  thousand  dollars 
la  or  forty  thousand  dollars,  for  nine  thousand  five  hundred  dollars? 
m  We  apprehend  not.  Indeed,  when  we  reflect  on  the  manner  in 
:t  which  they  have  neglected  the  prosecution  of  their  petition  in  the 
ts  probate  court,  and  the  terms  of  said  sale  to  Mr.  Brien,  we  are  for- 
i*  ced  to  the  conviction  that  they  did  not,  and  do  not  now  believe 
m  that  all  the  debts  have  been  paid.  We  moreover  think  it  more  than 
probable  that  said  sale  will  explain  the  reason  of  this  remarkable 
iar        and  very  extraordinary  application. 

x*  Yet  even  if  they  do  believe  the  debts  have  all  been  paid,  the  an- 

3         swer  shows  most  clearly,  and  we  think  satisfactory,  that  they 
,:        have  not ;  but  that  there  is  still  a  balance  due  of  twenty  or  twen- 
ty five  thousand  dollars.    Of  the  various  other  charges  in  the  bill 
we  deem  it  unnecessary  here  to  speak.    They  are  all  fully  met 
and  refuted  by  the  answer. 

Of  the  result  of  this  application  we  cannot  entertain  a  doubt. 
For  if  there  was  no  question  about  the  jurisdiction  of  this  court, 
it  appears  to  us  perfectly  clear  that  the  complainants  have  wholly 
failed  to  make  out  a  case  that  will  warrant  the  appointment  of  a 
receiver.  When  the  appointment  of  a  receiver  is  sought  against 
an  executor  or  administrator,  it  is  necessary  to  establish  by  clear 
proof  that  there  is  some  positive  loss,  or  danger  of  immediate  in- 
jury to  those  interested  in  the  estate.  See  2  Story's  Equity,  135- 
6,  top  page.  In  this  case  it  is  not  pretended  that  there  is  any  dan- 
ger of  the  executor's  running  off  the  negroes,  or  removing  any  of 
the  property  beyond  the  jurisdiction  of  this  court  It  is  not  charged 
that  he  ever  failed  to  comply  with  any  order  made  by  the  pro- 
bate court,  or  that  he  ever  objected  to  an  examination  of  his  ac- 
counts, or  thorough  investigation  of  his  acts  as  executor  by  that 
court,  nor  is  there  any  other  charge  contained  in  their  bill,  even  if 
they  were  not  all  fully  and  explicitly  denied,  as  they  are  by  the 
answer,  which  we  think  will  render  the  interposition  of  this  court 
necessary.  It  is  very  clear  that  there  is  no  proof  before  the  court 
that  the  complainant's  interests  will  be  jeopardised,  or  the  safety  of 
the  estate  endangered  by  permitting  it  to  remain  in  the  hands  of 
the  executor,  until  their  case  can  be  heard  and  determined  in  the 
probate  court  of  Warren ;  if  indeed  they  intend  ever  prosecuting 
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it  any  farther,  which  we  admit  we  consider  extremely  doubtful. 
Nor  can  we  believe  the  complainants  apprehend  the  slightest  dan- 
ger of  loss  by  the  acts  of  the  executor,  bnt  that  all  their  clamor 
is  a  shallow  pretence,  raised  for  no  other  purpose  than  to  get  pos- 
session of  the  property. 

The  Chancellor. 

This  case  was  submitted  on  motion  for  the  appointment  of  a  re- 
ceiver. The  answer  is  a  full  and  circumstantial  denial  of  the 
grounds  laid  by  the  bill  for  the  appointment  of  a  receiver.  The 
answer  is  clearly  evidence  against  the  bill,  and  there  are  no  affida- 
vits or  other  form  of  testimony  in  support  of  the  bill.  These  mo- 
tions, like  all  other  questions  depending  upon  matters  of  fact,  must 
be  decided  with  reference  to  the,  evidence  adduced  on  the  one  side 
or  the  other.  A  plaintiff  is  entitled  to  the  appointment  of  a  receiver 
only  when  the  grounds  laid  in  his  bill  are  admitted  by  the  answer 
or  are  established  by  his  proofs.  According  to  the  practice  in 
England,  on  motion  for  the  appointment  of  a  receiver  before  an- 
swer, the  plaintiff  is  required  to  adduce  affidavits  of  the  truth  of 
his  bill.  Smith's  Chan.  Prac.  630;  18  Tes.  283.  That  practice 
has  not  been  adopted  in  this  state.  Here,  where  a  hill  is  sworn 
to  by  the  plaintiff,  it  has  been  decided  sufficient;  but  where  the 
motion  is  made  on  bill  and  answer,  and  the  answer,  as  in  this 
case,  is  a  denial  of  the  equity  of  the  bill,  there  is  nothing  left  upon 
which  to  sustain  the  motion.  In  such  case,  if  the  plaintiff  wishes 
to  succeed,  he  must  introduce  evidence  to  disprove  the  answer. 
The  counsel  for  the  motion  referred  to  the  defendant's  account, 
settled  by  him  with  the  probate  court  of  Warren  county,  to  show 
various  errors,  consisting  in  over  charges  and  mischarges,  and  it 
was  insisted  that  the  charges  of  fraud  and  mismanagement  in  the 
bill  were  thus  fully  made  out.  I  do  not  think  it  competent  for 
me  to  look  into  the  accuracy  of  the  executor's  account,  with  a 
view  to  support  the  grounds  upon  which  this  motion  is  made. 
The  account  appears  to  have  been  examined  and  allowed  by  the 
appropriate  tribunal,  which  would  make  it  at  least  prima  facie 
evidence  for  the  plaintiff  in  this  collateral  enquiry.  But  suppose 
the  account  to  be  erroneous,  the  probate  court  is  the  proper  tribu- 
nal for  its  correction,  upon  a  final  settlement  with  the  executor, 
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and  this  court  cannot  base  any  action  upon  a  matter  over  which 
it  has  no  jurisdiction  or  control.  In  the  case  of  Vertner  &  Wife 
v.  Griffith's  Administrator,  where  there  was  a  palpable  and  obvi- 
ous error  on  the  face  of  the  administrator's  account,  settled  with 
the  probate  court,  the  High  Court  of  Errors,  reversing  the  opinion 
of  this  court,  held,  that  a  court  of  equity  had  no  jurisdiction  of 
the  matter. 

Whether  this  court  has  the  power  to  appoint  a  receiver  in  a  case 
situated  like  the  present,  or  whether  that  power  can  be  exercised 
by  the  probate  court,  are  questions  not  necessary  to  be  decided  in 
this  case.  In  the  case  of  Carmichael  et  aL  v.  Browder,  3  Howard 
258,  the  court  say:  "As  it  may  in  some  degree  tend  to  prevent 
future  useless  litigation,  we  deem  it  proper  to  remark,  that  there 
are  but  few  if  any  cases  of  administration,  in  which  the  powers 
of  the  probate  court  are  not  altogether  adequate  to  the  necessary 
relief.  Indeed,  its  powers  may  be  said  to  be  co-extensive  with 
those  of  a  court  of  equity."  Now  as  the  power  of  a  court  of 
equity  to  appoint  a  receiver  in  a  case  like  the  present,  would  have 
been  undoubted,  it  would  seem  according  to  that  decision  that  the 
appointment  might  be  made  by  the  probate  court.  This  is  not  the 
ground  however  upon  which  I  decide  the  present  motion.  It  is 
that  the  ground  laid  by  the  bill  is  denied  by  the  answer,  and  is  not 
supported  by  proof.    The  motion  is  overruled. 
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Planters'  Bank  v.  James  Stockman. 

Where  an  answer  to  the  allegations  of  a  bill  seta  up  matter  in  avoidance,  it  is  not  e?i- 


In  order  to  lay  the  foundation  (or  an  interlocutory  decree  to  account,  the  frets  in  relation 

to  the  account  most  not  only  be  pat  in  issue,  bat  there  mast  be  some  evidence  to 

show  that  the  nets  are  probable  and  the  equity  proper. 
The  court  will  not  make  a  reference  upon  the  mere  speculation  that  peiues  may 

adduce  testimony  before  the  master. 
Testimony  in  chief  most  always  be  taken  before  a  reference  is  made. 
Where  a  creditor  has  two  claims  against  the  same  debtor,  one  of  which  is  well  secured, 

and  the  other  not  secured,  upon  a  payment  being  made  the  cooit  will  apply  the 
)  to  the  payment  of  the  claim  for  which  there  is  no  security. 


This  bill  was  filed  to  foreclose  a  mortgage  executed  by  Stock- 
man and  wife  to  the  Planters'  Bank  to  secure  the  payment  of  a 
promissory  note  made  by  said  Stockman  in  favor  of  the  bank  for 
the  sum  of  fifteen  thousand  dollars  and  the  interest  thereon.  The 
bill  states  that  the  note  was  made  on  the  fifth  day  of  October, 
1838,  and  was  due  on  the  tenth  day  of  January  next  after  the 
date  of  same;  that  Stockman  and  his  wife  executed  a  mortgage  to 
the  bank  on  certain  property  therein  described  to  secure  the  pay- 
ment of  said  note;  that  the  note  is  due  and  that  no  portion  of  the 
principal  or  interest  is  paid ;  that  at  the  time  said  note  was  made 
and  mortgage  executed  Stockman  was  indebted  to  the  bank  in  the 
further  sum  of  thirteen  thousand  one  hundred  and  seventy-six 
dollars,  which  was  excepted  from  said  settlement  for  the  purpose 
of  a  subsequent  arrangement,  and  to  enable  Stockman  to  pay  so 
much  thereof  as  might  be  equal  to  a  certain  claim  set  up  by  him 
against  the  bank;  that  the  bank  had  no  security  for  the  payment 
of  the  said  sum  of  thirteen  thousand  one  hundred  and  seventy-six 
dollars,  and  prayed  that  Stockmans'  claim  against  the  bank 
might  be  set  off  against  this  claim  and  not  applied  to  the  payment 
of  the  note  secured  by  the  mortgage  sought  to  be  foreclosed. 

The  answer  of  the  defendants  admits  the  making  of  the  note 
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and  the  execution  of  the  mortgage  as  charged  in  the  bill,  but  de- 
nies that  the  same  is  wholly  unpaid;  avers  that  the  larger  part  of 
the  note  and  interest  was  paid  in  the  following  manner.  The 
complainant  engaged  defendant  on  the  20th  of  September,  A.  D. 
1837,  to  purchase  cotton  for  them;  that  for  that  purpose  they  ad- 
vanced him  twelve  thousand  dollars;  that  defendant  purchased  a 
large  amount  of  cotton  for  complainant,  and  that  on  the  first  day 
of  March,  1838,  complainant  was  indebted  to  defendant  on  account 
of  cotton  purchased  by  him  for  their  use  in  the  sum  of  nine 
thousand  two  hundred  and  forty-eight  dollars,  which  remains  un- 
paid; that  said  balance  was  agreed  to  be  credited  on  defendant's 
note  for  fifteen  thousand  dollars.  The  answer  denies  that  defend- 
ant was  indebted  to  complainant  in  any  other  or  further  sum  than 
that  of  his  note  for  fifteen  thousand  dollars;  denies  that  said  bal- 
ance due  by  complainant  to  defendant  was  to  be  applied  in  any 
other  manner  than  to  the  part  payment  of  said  note,  and  insists 
that  the  same  shall  be  so  applied. 

No  further  evidence  was  introduced.  The  complainant's  coun- 
sel moved  the  court  for  an  order  of  reference  to  a  commissioner, 
to  compute  the  amount  of  mortgage  money  due. 

Montgomery  and  Boyd  for  complainants. 

Quitman  and  McMurran  for  defendants. 

The  Chancellor. 

This  case  is  submitted  on  final  hearing  on  bill  and  answer  upon 
the  question  whether  an  account  should  be  taken  between  the  par- 
ties, or  an  order  of  reference  made  to  compute  the  mortgage 
money  due. 

The  statement  of  payment  and  the  account  set  up  by  way  of 
set-off  in  Stockman's  answer,  is  matter  in  avoidance,  and  therefore 
not  evidence.  In  order  to  lay  the  foundation  for  an  interlocutory 
decree  to  account,  the  facts  in  relation  to  the  account  must  not 
only  be  put  in  issue,  but  there  must  be  some  evidence  to  show 
that  the  facts  are  probable  and  the  equity  proper.  The  court  will 
not  make  a  reference  upon  the  mere  speculation  that  parties  may 
adduce  testimony  before  the  master.    It  is  an  established  rule  of 
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practice  that  testimony  in  chief  should  always  be  taken  before  the 
reference  is  made. 

But  it  is  said  by  counsel  for  the  defendant  that  the  bill  and  an- 
swer, when  taken  together,  show  enough  to  warrant  a  reference 
for  an  account  between  the  parties.    The  bill  shows  that  the  com- 
plainant has  another  claim,  separate  from  the  mortgage,  against 
the  defendant,  equal  to  that  which  the  defendant  seeks  to  set  off 
against  the  mortgage.    That  is  a  complete  answer  to  the  defend- 
ant's claim  of  set  off  against  the  mortgage.    It  is  a  well  settled  rule 
that  where  a  creditor  has  two  claims  against  the  same  debtor,  one 
well  secured  and  the  other  not,  upon  a  payment  being  made  the 
court  will  apply  the  same  to  the  debt  for  which  no  security  was 
taken;  and  by  analogy  of  principle  the  court  will  make  the  same 
application  of  a  set-off. 

The  case  will  be  referred  to  the  clerk  of  the  court  to  compute 
the  amount  due  on  the  mortgage. 
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A  party  has  no  right  to  build  a  house  so  near  his  neighbor  ai  to  immediately  obstruct 
the  passage  of  either  light  or  air;  bat  the  mere  tendency  to  obstruct  the  free  pasnge 
of  the  one  or  the  other,  has  never  been  considered  sufficient  to  warrant  the  restrain- 
ing process  of  a  court  of  equity. 

In  cases  of  nuisance,  this  court  interferes  only  where  the  oomplainant'i  rights  are  clear, 
either  from  contract  or  ancient  possession,  on  the  ground  of  preventing  irreparable 
mischief;  and  the  thing  complained  of  must  be  directly  and  immediately  hurtful.     v 

If  the  thing  sought  to  be  prohibited  is  in  itself  a  nuisance,  the  court  will  interfere;  but 
where  the  thing  sought  to  be  restrained  is  not  unavoidable  and  in  itself  noxious,  but 
only  something  which  may,  according  to  circumstances,  prove  so,  then  the  court  will 
refuse  to  interfere  until  the  matter  has  been  tried  at  law. 

The  facts  of  this  case  are  embodied  in  the  opinion  of  the  court. 
E.  M.  Yerger  for  complainant. 
Guion  &  Smedes  for  defendant. 

The  Chancellor, 

This  case  was  submitted  upon  a  general  demurrer  to  the  bill. 
The  complainant  alleges  that  he  is  the  owner  of  a  certain  valua- 
ble frame  house  and  lot  in  the  city  of  Vicksburg,  which  he  bought 
some  eighteen  months  since,  as  a  family  residence,  and  has  accord* 
ingly  used  and  occupied  it  for  that  purpose  from  the  date  of  his 
purchase;  that  the  house  was  erected  a  considerable  number  of 
years  previous  to  his  purchase;  that  the  defendant  is  the  owner  of 
an  adjoining  lot,  and  has  recently  removed  a  house  thereon,  to  the 
rear  of  said  lot,  so  as  to  bring  it  nearly  in  contact  with  a  frame 
fence,  built  as  a  protection  and  as  a  boundary  to  complainant's  lot; 
that  this  removal  of  the  defendant's  house  to  its  present  position 
ais  of  great  inconvenience  to  plaintiff  and  his  family  in  the  enjoy- 
ment of  their  rights,  preventing  and  obstructing  the  free  passage 
Vol.  I.— 43 
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of  the  air,  and  affecting  them  in  other  matters  of  convenience  and 
enjoyment;"  that  the  defendant  is  erecting  a  chimney  on  that  side 
of  his  house  which  adjoins  the  complainant's  said  fence;  that  the 
chimney,  when  erected,  will  place  the  complainant's  dwelling 
house  and  out-houses  in  hourly  danger  of  being  consumed  by  fire; 
that  the  top  of  the  chimney,  when  completed,  will  be  in  a  few 
feet  of  the  roof  of  the  complainant's  kitchen,  and  that  sparks  of 
fire  therefrom  will  easily  communicate  to  his  premises,  and  thus 
destroy  his  houses  and  endanger  the  lives  of  his  family. 

A  temporary  injunction  was  granted  against  the  erection  of  the 
chimney,  which  is  prayed  to  be  made  perpetual.  The  obstruc- 
tion to  the  free  passage  of  the  air  complained  of  in  the  bill,  it 
seems  to  me,  is  nothing  more  than  what  every  person  subjects 
himself  to  who  takes  a  residence  in  a  crowded  city.  It  can 
scarcely  be  asserted  that  the  right  to  thfe  enjoyment  of  a  free  circu- 
lation of  air  belongs  to  a  citizen  of  a  large  town.  The  circolalm  of 
air  is  obstructed  and  confined  in  every  city  in  proportion  as  it  is 
compactly  built  It  is  true  that  a  party  has  no  right  to  build  a 
house  so  near  his  neighbor  as  to  immediately  obstruct  the  passage 
of  either  light  or  air;  but  the  mere  tendency  to  obstruct  die  fee 
passage  of  the  one  or  the  other,  has  never  been  considered  suffi- 
cient to  warrant  the  restraining  process  of  a  court  of  equity. 

The  other  ground  taken  in  this  bill  is,  I  think,  equally  unsus- 
tainable. It  is  impossible  to  say  that  the  danger  of  fire,  from  the 
proximity  of  buildings  in  a  city,  can  be  made  the  grounds  for 
preventing  men  from  improving  and  enjoying  their  property  in 
such  mode  as  their  inclination  or  taste  may  dictate.  In  the  lay- 
ing out  of  cities  or  large  towns,  lots  are  frequently  limited  to  a 
space  not  more  than  sufficient  to  admit  of  the  buildings  necessary 
for  the  purposes  of  a  family  residence,  or  for  the  purposes  of  trade 
or  commerce.  If  the  dangers  from  fire,  resulting  from  such  close 
neighborhood,  were  held  to  constitute  that  sort  of  nuisance 
amounting  to  irreparable  injury,  against  which  courts  of  equity 
interpose,  the  result  would  be  that  the  first  occupant  of  a  lot 
would  virtually  possess  himself  of  the  adjoining  lot  belonging  to 
his  neighbor,  or  at  least  render  it  valueless  by  restraining  him 
from  the  enjoyment  of  it.    The  danger  from  fire  in  such  cases 
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would  depend  upon  such  a  variety  of  circumstances  and  accidents 
as  to  defy  the  application  of  any  safe,  practical  rule.  What  pre- 
cise degree  of  proximity  between  buildings  is  to  be  held  as  cre- 
ating direct  or  only  remote  and  probable  danger  from  fire,  is  a 
question  which,  it  seems  to  me,  would  be  extremely  difficult,  if 
not  impracticable,  to  determine.  In  these  cases  the  court  inter- 
feres upon  the  ground  of  preventing  irreparable  mischief;  and  the 
thing  complained  of  must  be  directly  and  immediately  hurtful. 
It  is  not  sufficient  that  it  may  prove  an  eventual  or  contingent 
nuisance.  The  plaintiff  might  guard  his  kitchen  by  making  a 
fire  proof  roof.  It  is  alleged  that  the  top  of  the  defendant's  chim- 
ney, if  erected,  will  be  in  a  few  feet  of  the  roof  of  the  plaintiffs 
kitchen.  This  general  expression  conveys  no  definite  idea  either 
of  distance  or  danger.  How  many  feet  is  meant  by  cta  few  feet?" 
It  may  range  from  two  to  twenty,  and  yet  preserve  the  idea  of 
proximity  intended  to  be  conveyed.  What  is  the  precise  distance 
of  danger  is  left  undefined,  and  is  perhaps  undefinable  when  you 
leave  the  point  of  contact.  It  is  said  sparks  of  fire  from  the  chim- 
ney would  easily  communicate  to  the  complainant's  premises,  and 
thus  destroy  his  house.  The  distance  of  the  kitchen  from  the 
house  is  not  stated,  and,  from  any  thing  that  appears,  the  appre- 
hended danger  from  the  communication  of  fire  may  be  as  great 
from  any  other  part  of  the  square  on  which  the  complainant's 
house  is  situated  as  from  that  of  the  defendant. 

The  court  only  interferes  in  this  class  of  cases  where  the  com- 
plainant's rights  are  clear,  either  from  contract  or  ancient  posses- 
sion, and  where  the  injury  complained  of  is  direct,  not  where 
there  is  a  mere  probable  or  consequential  injury.  Earl  of  Ripon 
v.  Hobart,  8  Eng.  Con.  Ch.  R.  336. 

The  language  of  Lord  Brougham  in  that  case  is  so  much  in 
point  that  I  adopt  it  as  embracing  my  own  views  in  this  case  in  a 
much  more  explicit  manner  than  I  could  state  them.  He  says,  "if 
the  thing  sought  to  be  prohibited  is  in  itself  a  nuisance,  the  court 
will  interfere;  but  where  the  thing  sought  to  be  restrained  is  not 
unavoidably  and  in  itself  noxious,  but  only  something  which  may, 
according  to  circumstances,  prove  so,  then  the  court  will  refuse  to 
interfere  until  the  matter  has  been  tried  at  law.    The  distinction 
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between  the  two  kinds  of  erection  is  obvious,  and  the  soundness 
of  that  discretion  seems  undeniable  which  would  be  very  slow  to 
interfere  where  the  thing  to  be  stopped,  while  it  is  highly  benefi- 
cial to  one  party  may  very  possibly  be  prejudicial  to  none." 

The  complainant  has  not,  I  think,  stated  a  case  from  which  di- 
rect and  unavoidable  injury  would  result  to  him,  but  simply 
shows  a  state  of  things  from  which  injury  may  or  may  not  result, 
according  to  circumstances.    This  is  not  sufficient 

The  demurrer  is  accordingly  sustained  and  the  bill  dismissed. 
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Upon  the  death  of  one  of  several  partners  a  joint  creditor  has  no  claim  for  the  pay- 
ment of  his  debt  oat  of  the  separate  estate  of  the  deceased  partner  until  the  claims 
of  the  separate  creditors  have  been  first  satisfied 

Where  the  equities  of  creditors  are  equal,  but  one  has  a  legal  priority,  the  latter  will 
prevail. 

Where  the  assets  of  a  partnership  are  purely  equitable,  and  the  surviving  partner  is 
insolvent,  the  claimants  will  take  pari  passu. 

A  court  of  probate  cannot  take  jurisdiction  of  the  conflicting  rights  and  remedies  of 
creditors  of  an  estate  in  the  course  of  administration  before  it 

The  power  of  marshalling  the  assets  of  an  insolvent  estate  between  separate  and  part- 
nership creditors,  belongs  exclusively  to  a  court  of  chancery. 

The  bill  states  that  Charles  A.  Weston  died  in  1837,  in  the 
county  of  Yazoo,  leaving  a  large  estate  of  personal  property.  That 
prior  to  his  death  he  had  been  engaged  in  farming  and  the  sale  of 
merchandise  in  the  county  of  Holmes;  and  that  for  two  or  three 
years  before  his  death  he  had,  in  connexion  with  one  James  W. 
Exum,  been  engaged  in  retailing  merchandise  at  Manchester,  in 
Yazoo  county,  under  the  firm  name  of  Weston  &  Exum.  That 
at  the  February  term,  1837,  of  the  probate  court  of  Yazoo  county, 
letters  of  administration  on  the  estate  of  Charles  A.  Weston  were 
granted  to  defendants  Hamer  and  Blue.  That  the  personal  estate 
of  said  Weston,  held  by  him  individually  and  independent  of  the 
firm  property,  consisted  of  notes,  bills,  accounts,  bank  stock,  cash, 
slaves,  horses,  &c.  to  the  value  of  one  hundred  and  four  thousand 
four  hundred  and  eighty-four  dollars.  That  orders  from  said 
probate  court  had  been  obtained  for  the  sale  of  the  lands  of  said 
Weston,  the  proceeds  of  which  sale  amounted  to  ten  thousand  nine 
hundred  and  forty-six  dollars.  That  at  the  June  term,  1838,  of 
said  court,  said  Hamer  and  Blue  reported  said  estate  insolvent,  and 
appointed  defendants  Harris,  Fitch,  Battaile,  Mount,  and  Hale, 
commissioners  of  insolvency.  That  the  claims  which  have  been 
filed  with  said  commissioners  against  the  estate  of  Weston,  which 
were  his  individual  debts,  amount  to  seventy-one  thousand  eight 
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hundred  and  twenty-three  dollars  and  eighty  cents,  and  those  filed 
of  the  debts  of  Weston  &  Exum  amount  to  eighty-five  thousand 
two  hundred  and  ninety-five  dollars  and  eighty  cents,  and  were 
filed  by  defendants  Staunton  &  Buckner,  Wood,  Johnson,  and 
Burrett,  and  the  Commercial  Bank  of  Manchester.  The  bill 
charges  that  the  last  mentioned  defendants  are  seeking  to  divide 
the  estate  of  Weston  pro  rata  with  his  individual  creditors.  Com- 
plainants state  that  their  claim  is  an  individual  one,  amounting  to 
twelve  thousand  three  hundred  and  sixty-two  dollars.  That  be- 
fore the  estate  of  Weston  had  been  reported  insolvent  there  had 
been  payments  of  entire  claims  by  said  administrators,  and  that 
three  interlocutory  settlements  had  been  made  with  the  probate 
court,  &c. 

The  bill  prays  a  discovery  of  Hamer  and  Blue,  administrators  of 
the  lands  of  the  estate  of  said  Weston,  if  any  remain  unsold. 
The  bill  further  states  that  there  is  a  balance  of  cash  in  the  hands 
of  Hamer  and  Blue,  as  administrators,  which  they  have  not  paid 
out,  a  portion  of  which  was  received  in  Union  money,  in  the 
years  1840  and  1841,  and  that  it  was  used  by  them  for  their  own 
private  purposes,  at  par.  That  the  partnership  creditors  are  press- 
ing their  claims  before  the  commissioners  of  said  court,  and  insist 
that  they  have  a  right  to  share  the  assets  of  Weston,  pari  passu 
with  his  individual  creditors,  and  that  complainants  are  fearful 
that  commissioners  will  report  without  noticing  the  character  of 
the  claim. 

The  bill  prays  for  an  injunction  restraining  the  said  commis- 
sioners from  reporting,  and  that  a  special  commissioner  of  this 
court  be  appointed  to  audit  and  allow  the  separate  claims  against 
the  estate  of  said  Weston.  The  bill  further  prays  that  defendants 
Hamer  and  Blue,  administrators,  be  called  to  and  compelled  to 
account  in  this  court,  and  that  the  balance,  upon  settlement,  be 
ordered  to  be  paid  to  the  individual  creditors  of  said  Weston,  and 
if  there  is  a  surplus  then  the  surplus  to  be  paid  to  the  firm  credi- 
tors, &c.  and  for  general  relief.  To  this  bill  there  is  a  general 
demurrer. 

Henry  W.  Brown  for  the  demurrer. 

The  defendants  demurring  are  the  administrators  of  Charles  A. 
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Weston,  deceased,  and  the  commissioners  of  insolvency.  It  is 
contended  for  the  administrators  that  the  bill  should  be  dismissed 
as  to  them  because  the  chancery  court  has  no  original  jurisdiction 
of  the  subject  matter  of  the  bill,  but  that  the  same  belongs  exclu- 
sively to  the  probate  court  of  Yazoo  county.  There  is  no  charge 
in  the  bill  against  them,  upon  which  there  can  be  any  pretence  to 
claim  the  interference  of  this  court 

The  bill  charges  that  defendants,  Hamer  and  Blue,  have  taken 
out  letters  of  administration;  that  an  inventory  of  the  personal 
estate  has  been  returned,  and  a  sale  and  return  of  the  real  estate, 
and  that  the  estate  has  been  reported  and  declared  insolvent 
That  prior  to  the  report  of  insolvency,  some  entire  debts  were 
paid  by  the  said  administrators,  and  that  they  have  made  three  sev- 
eral annual  interlocutory  settlements,  and  their  bill  shows  that  they 
(the  administrators)  have  proceeded  in  a  due  course  of  administra- 
tion under  the  exclusive  jurisdiction  and  direction  of  the  probate 
court,  and  the  administrators  now  insist  that  they  have  a  right  to 
proceed  to  a  final  settlement  and  conclusion  of  their  administration, 
under  the  jurisdiction  and  direction  of  said  court,  and  that  they 
may  not  be  compelled  to  undergo  the  enormous  expense  and 
trouble  of  accounting  and  concluding  their  administration  in  the 
chancery  court. 

In  all  cases  of  concurrent  jurisdiction,  the  court  which  first  ex- 
ercises it,  must  decide  finally;  and  even  if  complainants  have 
shown  such  a  case  as  would  authorize  concurrent  jurisdiction,  the 
form  cannot  now  be  changed.  See  6  How.  R.  80,  Green  v. 
Robinson. 

The  jurisdiction  of  the  probate  court  is  exclusive  over  the  mat- 
ters confided  to  it  by  the  constitution.  See  2  How.  R.  856,  Blan- 
ton  v.  King;  Carmichael  et  al.  v.  Browder;  3  How.  252. 

If  the  administrators  have  made  any  entire  payments  before  the 
estate  was  reported  insolvent,  the  probate  court  has  full  power  to 
allow  or  disallow  such  payments. 

The  powers  of  the  probate  court,  so  far  as  its  jurisdiction  ex- 
tends, are  as  ample  as  those  of  a  court  of  chancery.  See  3  How. 
R.  252,  Carmichael  et  al.  v.  Browder. 

As  to  the  commissioners  of  insolvency,  they  are  officers  of  the 
probate  court,  and  the  probate  court  has  a  supervisory  jurisdiction 
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over  them;  and  if  they  should  make  a  report  which  is  not  consis- 
tent with  the  rules  of  law,  the  administrator  or  creditor  may  ex- 
cept, and  have  the  same  referred,  and  the  right  of  appeal  is  given 
from  the  probate  court    See  How.  &  Hutch.  Dig.  410. 

Battaile  on  same  side. 

The  following  questions  arise  in  the  case: 

1.  Has  this  court  jurisdiction  over  the  subject? 

2.  Had  the  complainants  any  pretext  for  applying  to  this  court 
for  its  interference  and  aid,  when  the  commissioners  of  insolvency 
had  not  reported  adversely,  and  before  the  probate  court  had  had 
the  question  referred  to  it? 

3.  Are  all  partnership  debts  joint  and  several;  and  have  the  in- 
dividual creditors  a  prior  lien  on  the  individual  estate  in  prefer- 
ence to  the  partnership  creditors,  unless  they  show  the  partnership 
effects  to  be  sufficient  to  discharge  the  partnership  creditors? 

As  to  the  first  point.  The  jurisdiction  over  the  subject  matter 
of  the  bill  properly  belongs  to  the  probate  court  "The  probate 
court  has  the  unquestionable  right  to  decide  all  probate  matters,3' 
&c.  Gildart's  Heirs  v.  Starke,  1  How.  R.  460;  Constitution  of 
Mississippi,  Judicial  Department 

"The  jurisdiction  of  the  probate  court  is  exclusive  aver  the 
matters  confided  to  it  by  the  constitution."  Blanton  v.  King,  2 
How.  R.  856;  Carmichael  et  al  v.  Browder,  3  How.  R.  252. 

"The  powers  of  the  probate  court,  so  far  as  its  jurisdiction  ex- 
tends, are  as  ample  as  those  of  the  court  of  chancery."    Id. 

"The  court  of  chancery  has  no  authority  to  revise  the  proceed- 
ings of  the  probate  court."    Id. 

As  to  the  second  point.    So  far  as  the  bill  seeks  to  give  the  sep- 
arate creditors  of  Weston  a  claim  to  his  separate  estate  prior  to 
that  of  the  partnership  creditors,  it  shows  no  equity  to  entitle  com- 
plainants to  the  interference  of  this  court;  because,  for  any  thing 
that  is  shown,  the  probate  court  might  have  so  decreed,  the  com- 
missioners not  having  reported  adversely  to  this  principle,  and  the 
probate  court  not  having  made  any  order  upon  this  question.  The 
complainants  cannot  prosecute  their  supposed  rights  in  two  courts 
at  the  same  time:  and  having  submitted  the  question  to  a  court 
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of  competent  jurisdiction  they  must  await  and  abide  by  its  de- 
cisions. 

And  as  to  the  third  point.  All  promises,  contracts  and  liabili- 
ties of  co-partners  are  joint  and  several  in  law  and  equity.  The 
act  of  1836  provides  that,  "all  promises,  contracts,  and  liabilities 
of  co-partners,  shall  hereafter  be  deemed  and  adjudged  joint  and 
several."  How  &  H.'s  Dig.  595.  See  also  Bice  v.  Shute,  5  Barr. 
2611-13;  Sleeche's  Case,  1  Mer.  565;  Devaynes  v.  Noble,  1  Mer. 
529;  same  case,  2  Mylne  and  Keene's  R.  See  Lord  Brougham's 
opinion  in  this  last  case.  Sumner  v.  Powell,  2  Mer.  37;  Stephens 
v.  Chiswell,  3  Tes.  566;  1  Storys  Equity,  626,  note  1.  See  fur- 
ther upon  this  point,  Hammersly  v.  Lambert,  2  J.  C.  R.  508; 
Tuckens  v.  Oxley,  5  Cranch's  R.  34-40;  Lyons  &  Gilmore  v. 
Hamilton,  1  How.  R.  474;  Fairchild  v.  Grand  Gulf  Bank,  5  How. 
R.597. 

Partnership  creditors  have  an  equal  claim  in  law  and  equity  to 
the  separate  estate  of  a  deceased  partner,  with  his  separate  credi- 
tors; especially  where  it  appears  that  the  partnership  assets  have 
been  exhausted,  or  the  surviving  partner  to  be  insolvent;  partner- 
ship contracts  being  considered  joint  and  several.  Act  of  1836, 
How.  and  Hut.  Dig.  595;  Lyons  <fc  Gilmore  v.  Hamilton,  1  How. 
Rep.  474;  Fairchild  v.  Grand  Gulf  Bank,  5  How.  597;  Devaynes 
v.  Noble,  1  Mer.  529;  same  case,  2  Mylne  &  Keene's  Rep.  Lord 
Brougham's  Opinion;  1  Story's  Eq.  p.  626,  note  1,  and  authorities 
there  cited;  Tucker  v.  Oxley,  5  Cranch's  Rep.  34,  40;  Bell  et  aL 
v.  Newman,  administrator,  &c.  5  Serg.  &  Rawle,  78;  Hammersly 
v.  Lambert,  2  John.  Chan.  Rep.  508;  Sleech's  case,  1  Mer.  565; 
Sumner  v.  Powell,  2  Mer.  37;  Stephens  v.  Chiswell,  3  Ves.  566: 
Colyer  on  Partnership,  337  to  347;  Contra,  3  Kent's  Com.  64,  65: 
3  Paige's  Rep.  167;  Hall  v.  Hall,  2  McCord's  Chan.  Rep.  302. 

The  bill  does  not  charge  that  there  are  any  partnership  assets  un- 
exhausted, or  ask  of  this  court  to  compel  the  partnership  creditor 
to  resort  to  the  partnership  fund  and  exhaust  it,  before  they  should 
seek  payment,  or  a  pro  rata  distribution  out  of  the  separate  estate 
of  Weston;  for  the  best  reason,  because  complainants  knew  that 
the  partnership  assets  were  long  since  exhausted,  and  that  the  sur- 
viving partner  was  insolvent. 

It  will  be  perceived  that  the  statute  of  1836  not  only  establishes 
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a  new  rule  in  pleading  against  partners,  but  puts  to  rest  all  doubt 
about  the  true  nature  of  partnership  contracts,  by  unequivocally 
declaring  them,  in  law  and  equity,  joint  and  several.  There  are 
two  distinct  sections  in  the  statute,  one  changing  as  declaring  the 
nature  and  character  of  such  contracts,  the  other  changing  the 
rule  of  declaring  and  pleading. 

If  partnership  contracts  are  several  as  well  as  joint,  as  contend- 
ed for,  then  the  demurrer  must  be  sustained  and  the  bill  dismissed 
as  to  the  partnership  creditors. 

Wilkinson  &  Miles  contra. 

The  first  question  arising  under  the  demurrer  is,  has  this  court 
jurisdiction?  It  most  certainly  has.  Whilst  we  do  not  question 
the  law  of  the  cases  referred  to  in  1  Howard  Rep.  460;  2  lb.  856 ; 
3  lb.  252,  we  insist  they  furnish  no  authority  for  this  case.  There 
is  no  doubt  that  the  probate  court  is  invested  with  full  and  com- 
plete authority  over  all  matters  within  the  legitimate  scope  of  its 
jurisdiction.  But  is  the  question  of  law  raised  by  the  bill  either 
a  matter  testamentary,  of  administration  or  orphan's  business? 
It  is  not  It  is  a  mere  question  of  equity;  and  the  rights  of  com- 
plainants can  only  be  worked  out  through  the  equities  of  the  par- 
ties (partners.)  No  other  than  a  court  of  equity  can  give  relief  in 
such  a  case;  and  had  the  probate  court  decreed  in  favor  of  com* 
plainants,  its  decree  would  have  been  void  for  want  of  jurisdic- 
tion. 

The  second  position  assumed  by  defendants  is  wholly  untena- 
ble. As  before  stated,  the  probate  court  had  no  jurisdiction  over 
the  question  presented  by  the  bill.  It  could  not  turn  aside  from 
its  ordinary  course  of  procedure  to  look  after  the  mere  equities  of 
third  persons.  The  commissioners  of  insolvency  nor  the  probate 
court  could  take  cognizance  of  a  matter  wholly  without  the  range 
of  their  legitimate  duties.  And  it  is  a  mistake  of  defendants9 
counsel  in  saying  that  we  are  prosecuting  our  claim  in  two  courts 
at  the  same  time.  All  proceedings  in  the  probate  court  are  stayed 
by  injunction.  The  question  never  has  been  submitted  to  any 
court  save  this. 

The  third  position  assumed  by  defendants  raises  the  only  point 
in  the  case.    The  law  is  too  well  settled  to  be  questioned  at  this 
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day  that  partnership  creditors  are  in  equity  entitled  to  payment 
out  of  the  partnership  assets  in  preference  to  individual  creditors 
of  the  separate  members  of  the  firm.  See  2  Swanston's  Rep.  575; 
1  Vesey,  239,  455;  6  Vesey  126-7-8;  3  Mason's  Rep.  312-13; 
5  John.  Ch.  Rep.  60;  4  Vesey,  396;  15  Vesey,  557. 

Will  it  not  follow  as  a  necessary  consequence  that  the  separate 
creditors  of  an  individual  member  of  a  firm  are  entitled  to  pay- 
ment out  of  his  separate  estate  in  preference  to  partnership  credit- 
ors? On  principle,  in  the  absence  of  all  authority,  we  do  not  think 
the  court  would  hesitate  so  to  declare  the  law.  But  we  are  not 
driven  to  principle  alone  to  sustain  this  position.  The  controlling 
power  of  directly  adjudged  precedent,  repeatedly  declared  by 
judges  eminent  for  their  great  learning  and  clear  discrimination, 
has  settled  this  question  beyond  doubt  or  controversy.  See  Grey 
v.  Chiswold,  9  Vesey,  118;  Carey  on  Partnership,  119;  3  Kent's 
Com.  65;  1  Story's  Eq.  625;  20  Martin's  La.  Rep.  599;  Collyer 
on  Partnership,  473,  477;  16  John.  Rep.  106;  Pox  v.  Hanbury, 
Cowp.  Rep.  445;  Tappan  v.  Blaidsell,  5  New  Hampshire  Rep. 
190;  Church  v.  Knox,  2  Conn.  Rep.  514;  Brewster  v.  Hammet,  4 
Conn.  Rep.  540 ;  Barber  v.  Hartford  Bank,  9  Conn.  Rep.  407; 
Dorer  v.  StaufFer,  1  Penn.  Rep.  198;  Knox  v.  Summers,  4  Yeats' 
Rep.  477;  3  Paige,  167;  17  Vesey,  520;  1  Story's  Eq.  569;  Hail 
v.  Hall,  2  McChord's  Ch.  Rep.  302. 

This  is  unquestionably  the  law,  unless  changed  by  our  statute 
of  1836.  That  act  makes  all  partnership  contracts  joint  and  sev- 
eral. But  does  that  act  charge  the  equities  of  the  joint  and  several 
creditors?  We  think  not.  The  object  and  intention  of  the  act  is 
confined  to  the  remedy  for  the  collection  of  partnership  contracts. 
It  gives  the  owner  of  the  claim  his  election  to  sue  one  or  all  of 
the  members  of  the^firm.  But  it  does  not  change  the  equities  of 
those  who  have  given  credit  to  the  firm,  or  to  separate  individuals 
of  the  firm. 

Heretofore  we  have  argued  this  demurrer  as  to  the  joint  creditors 
of  Weston  <fc  Exum.  So  far  as  the  commissioner  of  insolvency 
and  the  administrators  are  concerned,  we  deem  it  unnecessary  to 
say  any  thing.  No  relief  is  asked  against  the  commissioners. 
And  the  administrators  are  called  on  to  discover  whether  they 
have  sold  all  the  land  of  which  Weston  died  seized;  and  to  dis- 
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cover  if  they  did  not  apply  the  'Union  Bank  notes  collected  by 
them  to  their  individual  uses. 

The  Chancellor. 

There  are  two  leading  questions  presented  by  the  demurrer. 
The  first  is  a  question  of  jurisdiction  between  the  court  of  chan- 
cery and  the  probate  court.  The  second  relates  to  the  rights  of 
the  joint  and  separate  creditors  of  persons  composing  a  partner- 
ship. The  latter  will  be  first  examined.  I  consider  the  law  well 
settled  upon  principles  of  equal  justice  and  solid  reason,  that  upon 
the  death  of  one  of  several  partners,  a  joint  creditor  has  no  claim 
for  the  payment  of  his  debt  out  of  the  separate  estate  of  the  de- 
ceased partner,  until  the  claims  of  the  separate  creditors  have  been 
first  satisfied.  It  is  true  that  joint  creditors  may  come  into  equity 
to  enforce  their  claim  against  the  estate  of  a  deceased  partner,  and 
equity  will  then  consider  the  claim,  as  it  is  considered  at  law,  both 
joint  and  several ;  but  this  can  only  be  done  where  the  claims  of 
the  joint  creditors  do  not  come  in  conflict  with  those  of  the  separ- 
ate creditors.  In  such  case  the  priority  of  the  separate  creditors  is 
always  preserved.  Upon  the  death  of  one  partner  the  claim  of 
joint  creditors  survives  against  the  surviving  partner,  and  is  extin- 
guished at  law  against  the  estate  of  the  deceased  partner,  to  which 
they  can  only  resort  through  the  aid  of  a  court  of  equity,  where 
the  advantage  thus  thrown  by  accident  upon  the  separate  creditors 
will  be  preserved.  And  in  such  case  it  makes  no  difference  that 
the  surviving  partner  is  insolvent,  if  the  assets  to  be  administered 
are  purely  legal ;  the  separate  creditors  having  acquired  a  priority 
at  law,  and  having  equal  equity,  that  priority  will  be  preserved. 
For  where  the  equities  are  equal  the  legal  right  must  prevail  A 
different  rule  obtains  where  the  assets  are  purely  equitable,  and 
where  therefore,  both  joint  and  separate  creditors  would  have  to 
seek  the  aid  of  a  court  of  equity.  In  such  case  neither  party 
having  a  legal  preference,  and  the  surviving  partner  being  insol- 
vent, the  claimants  would  be  decreed  to  take  pari  passu.  It  may, 
I  think,  be  hence  laid  down,  that  in  administering  upon  the  legal 
assets  of  an  insolvent  partner,  his  property  should  be  applied  to 
the  payment  of  his  private  debts,  and  partnership  claims  should 
not  be  reported  for  a  pro  rata  dividend.    These  general  rules  and 
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principles  are,  I  think,  fully  sustained  by  the  authorities  which  I 
have  consulted.  They  will  be  found  in  the  cases  of  Wilder  t>. 
Keeler,  3  Paige,  Ch.  R.  167.  McCulloh  t? .  Dashiell's  Administra- 
tor, 1  Har.  <fc  Gill,  96.  Hall*  Hall,2McCord,Ch.R.302.  Ridg- 
ley  v.  Carey,  4  Har.  &  McH.  167;  Morgan  v.  His  Creditors,  20 
Martin's  Rep.  599;  3  Kent's  Com.  64,  65.  I  may  here  remark, 
that  I  do  not  think  the  statute  of  this  state,  in  relation  to  the  dis- 
tribution of  insolvent  estates,  has  any  bearing  upon  this  case. 
That  statute  does  not  in  any  way  interfere  with  or  change  the  le- 
gal rights  of  separate  and  partnership  creditors.  The  rules  upon 
that  subject  still  stand  where  the  common  law  has  placed  them. 

Upon  the  question  of  jurisdiction  I  have  much  more  difficulty. 
The  decisions  of  the  High  Court  of  Errors,  whilst  they  lay  down 
a  very  broad  and  comprehensive  jurisdiction  on  the  part  of  the 
probate  court  over  testamentary  matters,  seem  to  admit  that  ques- 
tions may  arise  in  connection  with  the  administration  of  an  estate 
which  would  be  proper  for  the  decision  of  a  court  of  chancery. 
These  admissions  furnish  no  very  definite  idea,  as  to  the  jurisdic- 
tion of  the  court  touching  such  matters.    I  must  therefore  con- 
tinue to  speculate  as  to  what  the  excepted  questions  are,  until  the 
High  Court  of  Errors  shall  lay  down  some  rule  that  will  furnish 
some  more  safe  and  certain  guide.     One  of  the  cardinal  rules 
upon  which  this  court  takes  jurisdiction,  and  one  which,  perhaps, 
is  less  liable  to  mislead  than  any  other,  is,  that  a  plain,  adequate 
and  unembarrassed  remedy  can  not  be  had  in  the  case  in  any  other 
court    It  has  not,  I  believe,  been  contended,  even  by  the  broadest 
latitudinarian  for  probate  court  jurisdiction,  that  that  court  could 
settle  and  adjudicate  upon  the  conflicting  rights  and  remedies  of 
creditors  of  an  estate  which  was  in  the  course  of  administration 
before  it.    Suppose  the  case  of  a  creditor  holding  a  mortgage  upon 
an  insolvent  estate,  which  was  before  commissioners,  who  rejected 
his  claim  to  priority,  and  reported  him  as  only  entitled  to  be 
paid  pari  passu  with  simple  contract  creditors.     Would  not  this 
court  injoin  the  commissioners  from  reporting  in  favor  of  the  sim- 
ple contract  creditors,  until  the  mortgage  lien  was  first  paid  and 
discharged?    Could  the  probate  court  give  the  mortgagee  an  ad- 
equate remedy  in  such  case?    I  think  not.    The  question  of  who 
are  creditors,  and  what  sum  shall  be  allowed  to  each,  are  questions 
Vol.  L— 44 
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referred  exclusively  to  the  commissioners,  and  their  report  is,  I 
take  it,  conclusive  upon  the  case.  It  can  do  nothing  but  simply 
order  distribution  and  payment  among  the  creditors  according  to 
the  report.  How.  &  H.  409,  sec.  80.  It  will  thus  be  seen  that 
the  mortgagee  in  such  case  would  be  wholly  remediless  unless 
through  the  interposition  of  this  court. 

The  case  before  me  is  entirely  analagous  in  principle  to  the  one 
supposed.  The  complainants  claim  as  the  separate  creditors  of  an 
insolvent  estate;  the  defendants  claim  as  the  joint  creditors  of  a  part- 
nership firm,  of  which  the  intestate  was  a  member.  I  have  already 
shown  that  the  complainants,  as  separate  creditors,  have  a  -priority 
at  law,  and  an  equal  equity  with  the  joint  creditors.  It  is  to  pre- 
serve that  priority  that  entitles  the  complainants  to  come  into  this 
court,  where  the  party  having  the  legal  right  with  equal  equity 
will  always  prevail.  This  constitutes  an  exception  to  the  maxim, 
that  equality  is  equity,  in  acting  upon  which  the  court  turns  the 
scale  in  favor  of  the  party  having  the  legal  right. 

The  bill  in  this  case  is  then  to  be  regarded  as  a  bill  to  marshal 
the  assets  of  an  insolvent  estate,  between  separate  and  partnership 
creditors ;  an  object  involving  the  exercise  of  one  of  the  most 
ancient  branches  of  equity  jurisdiction,  presenting  questions  of 
priority  and  conflicting  rights  among  creditors,  to  the  adjustment 
of  which  the  probate  court  is  wholly  inadequate.  For  if  the 
commissioners  of  insolvency  were  permitted  to  report  in  favor  of 
the  joint  creditors,  I  conceive  the  probate  court  would  be  hound 
under  the  law  to  declare  them  entitled  to  a  pro  rata  dividend. 

I  am  accordingly  of  opinion  the  demurrer  must  be  disallowed. 
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The  release  of  error*  at  law  required  by  the  statute,  on  filing  a  bill  lor  an  injunction  to 
stay  proceedings  at  law,  applies  only  to  the  defendant  in  the  execution,  not  to  third 
persons. 

The  emanation  of  an  injunction  works  ipso  facto  a  release  of  errors. 

As  a  general  rule,  where  the  personal  property  of  a  third  person  is  seised  under  an  ex- 
ecution, he  will  be  left  to  his  remedy  at  law;  but  the  importance  which  has  been 
attached  to  slaye  property  in  the  slaveholding  states  has  induced  the  establishment 
of  a  different  rule  in  regard  to  that  species  of  personal  property,  even  without  any 
allegation  of  peculiar  and  special  value. 

'Where  an  execution  was  returned  ^satisfied,'  and  the  plaintiff's  receipt  for  the  money 
entered  of  record  by  his  consent,  although  no  money  was  in  fact  paid,  and  a  third 
person  subsequently  purchased  the  property  of  the  defendant  in  the  execution,  on 
which  said  judgment  was  a  lien:  held,  that  the  purchaser  took  the  property  dis- 
charged of  the  judgment  lien. 

On  the  4th  November,  1840,  complainant,  Charles  Sevier,  pur- 
chased from  John  Briscoe  thirty  odd  negroes  and  other  personal 
property,  for  an  adequate  price  then  accepted  by  Briscoe  as  full 
consideration,  and  took  immediate  possession  of  the  same.  On 
11th  January,  1841,  complainant  purchased  Briscoe's  land  at  mar- 
shal's sale;  about  one  thousand  acres. 

At  the  time  of  said  purchase  there  were  no  liens  on  record  or 
otherwise  on  Briscoe's  property,  except  some  small  judgments 
since  paid  off;  the  land  was  purchased  under  the  oldest  execution 
then  unsatisfied  against  Briscoe. 

In  November,  1842,  six  of  said  negroes  were  seized  by  the  sher- 
iff of  Madison  county,  under  and  by  virtue  of  an  execution  from 
the  circuit  court  of  said  county,  purporting  to  be  on  a  judgment 
rendered  for  thirteen  hundred  and  seventy-eight  dollars  and  thirty 
three  cents,  in  favor  of  A.  McWhorter,  J.  H.  McWhorter,  John  M. 
Ross  and  Walter  Byrnes,  (John  M.  Ross  &  Co.)  v.  Urbane  B. 
Oglesby,  Thomas  Collin  and  John  Briscoe;  and  J.  Silverbury  af- 
terwards became  defendant  by  joining  in  a  forthcoming  bond. 
Said  property  was  advertised  for  sale  21st  November,  1842. 


580  SUPERIOR  COURT 

Chtito  8e?ierv.JohiiM.Ro«4Co.ef  al 

On  17th  January,  1839,  a  previous  execution  was  issued  in  said 
cause,  and  duly  returned  by  the  sheriff  of  Madison  county,  on 
16th  February,  1839,  "satisfied  in  full."  Complainant  supposes 
the  debt  was  then  paid.  Said  return  remained  among  and  a  part 
Of  the  records  of  said  court  from  that  time  up  to  the  time  of  com- 
plainant's purchases;  and  since  that  time  unchanged  and  unrever- 
sed, till  May,  1842,  when,  on  motion  of  John  M.  Ross  &  Co.  with- 
out notice  to  complainant,  said  court  ordered  the  return  of  16th 
February,  1839,  to  be  set  aside  and  annulled,  and  new  execution 
issued.  All  knowledge  or  notice  of  any  fact,  at  the  time  of  the 
purchase,  tending  in  any  manner  to  invalidate  said  return,  is  de- 
nied. But  complainant  charges  that  said  judgment  was  actually 
satisfied,  and  John  M.  Ross  &  Co.  or  their  agent  or  attorney,  long 
since,  have  got  their  money. 

The  bill  refers  to  an  order  of  John  B.  Howcott,  attorney  of  John 
M.  Ross  &  Co.  to  said  sheriff,  in  favor  of  William  R.  Chambers, 
ordering  him  to  pay  plaintiff's  money  and  his  tax  fee  to  said 
Chambers;  a  receipt  on  the  sheriff's  docket,  executed  by  Cham- 
bers, in  the  name  of  John  M.  Ross  &  Co.  for  fourteen  hundred 
and  sixty  dollars  and  two  cents,  in  full  for  plaintiff's  money  and 
attorney's  commission,  and  tax  fee  five  dollars;  also  a  power  of 
attorney,  executed  by  A.  McVShorter,  one  of  the  plaintiffs,  author- 
izing Chambers  to  collect  the  money. 

The  bill  charges  that  Chambers  was  the  agent  of  John  M.  Ross 
<fc  Co.  fully  authorized  to  act  in  this  matter.  The  father  of  said 
Chambers  (Benj.  Chambers)  professed  to  have  some  interest  in  the 
note  on  which  the  judgment  was  founded;  seemed  to  have  the 
management  of  it,  ice.  Complainant  thinks  it  strange  that  & 
Chambers  should  endeavor  to  annul  the  acts  of  his  son,  &c 

The  bill  also  charges  that  if  the  judgment  has  not  been  paid 
and  satisfied,  it  ought  to  be  paid  by  George  Calhoon;  that  U.  R 
Oglesby  was  the  principal  debtor;  the  other  defendants  were  only- 
sureties.  Some  time  before  the  16th  February,  1839,  Oglesby 
contracted  with  Calhoon  to  pay  said  judgment  Calhoon  agreed 
to  pay  it,  in  consideration  of  a  tract  of  land  sold  by  Oglesby  to 
Calhoon,  the  title  to  which  remained  in  Briscoe.  Calhoon  pro- 
cured the  execution  to  be  returned  satisfied  as  aforesaid,  and  paid 
the  sheriff,  as  complainant  supposes;  and  it  was  in  consideration 
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of  this,  and  on  the  supposition  and  belief  that  Briscoe  was  wholly 
discharged  therefrom,  that  Briscoe  made  a  conveyance  of  the  land 
to  Calhoon,  on  the  8th  of  March,  1839. 

It  is  also  charged  in  the  bill  that  the  sheriff  of  Madison  county 
and  his  official  sureties  are  either  insolvent,  or  in  such  doubtful 
circumstances,  that  complainant's  remedy  v.  sheriff  at  law  for  the 
wrongful  seizure  and  sale  of  his  property  would  be  wholly  inade- 
quate, <kc.;  and  that  before  the  levy  was  made  on  complainant's 
property,  plaintiffs  in  execution  were  requested  by  defendants  in 
execution  to  make  a  levy  on  the  land  conveyed  by  Briscoe  to  Cal- 
hoon, which  was  refused;  and  that  if  Sevier's  property  be  sold 
under  said  execution  he  has  no  recourse  on  his  vendor  Briscoe, 
because  he  is  wholly  insolvent 

The  bill  prays  for  injunction,  &c.  which  was  granted  by  the 
circuit  judge. 

The  defendants  moved  the  chancellor  to  dissolve  the  injunction 
for  want  of  equity  on  the  face  of  the  bill. 

W.  R.  Hill,  for  the  motion. 

It  is  respectfully  submitted  that  the  injunction  must  be  dis- 
solved: 

First.  Because  there  has  been  no  release  of  errors  filed  previous 
to  granting  the  injunction. 

Second.  Because  the  complainant,  if  entitled  to  any  relief  has  a 
plain  and  adequate  remedy  at  law. 

First.  The  law  of  this  state  is  explicit,  How.  and  Hutch.  Dig. 
514.  "  No  injunction  shall  be  granted  to  stay  an  execution  of  any 
judgment  at  law,  unless  the  party  applying  for  such  injunction,  or 
to  be  benefitted  thereby,  shall  first  sign  and  seal  a  release  of  errors 
in  such  judgment  at  law."  It  will  be  said  that  this  injunction  is 
not  to  operate  as  a  stay  of  execution,  except  as  to  complainant's 
property;  and  that  as  he  is  not  the  defendant  at  law,  he  cannot  re- 
lease errors.  As  to  the  first  proposition,  it  is  denied.  The  execu- 
tion is  levied  on  Sevier's  property  to  a  sufficient  extent  to  satisfy 
the  debt  and  costs.  Whilst  this  levy  is  undisposed  ofj  none  other 
can  be  made;  so  that  whatever  may  be  the  terms  of  the  injunction, 
its  effect  is  to  stay  execution  altogether  until  this  case  is  disposed 
of,  or  the  injunction  dissolved.    As  to  the  other  excuse,  that  com- 
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plainant  is  not  defendant  at  law,  and  cannot  therefore  release,  it 
may  be  remarked,  that  the  statute  declares  that  any  person  to  be 
"benefitted  thereby"  shall  release.  Now  who  is  to  be  "benefitted" 
by  this  injunction?  Most  certainly  Briscoe.  He  has  conveyed 
to  complainant.  He  is  liable  over  on  failure  of  title,  or  for  incum- 
brances affecting  the  property.  Besides,  Sevier  is  his  privy,  and 
must  be  affected  so  far  as  concerns  this  property  by  acts  done  or 
suffered  by  him.  If,  then,  Sevier  cannot  himself  release,  is  he 
entitled  to  his  injunction  until  Briscoe  releases,  the  party  "to  be 
benefitted  ?"  Or  if  Briscoe  refuses  to  release,  ought  not  complain- 
ant to  set  this  fact  up  in  his  bill  as  an  excuse  for  not  procuring 
such  release?  The  statute  certainly  intended  to  restrict  the  suitor 
in  equity,  in  such  cases,  to  one  tribunal;  to  prevent  him  from  tak- 
ing advantage  of  errors  at  law,  if  he  sought  relief  in  chancery. 
The  object  is  a  most  laudable  one,  and  should  whenever  practica- 
ble be  carried  out. 

In  this  case  it  is  quite  apparent  that  the  complainant  is  unwil- 
ling to  forego  his  legal  rights,  if  any  he  has.  He  and  Briscoe  are 
identified  in  interest.  Pro  forma  they  are  here  represented  as 
antagonists.  If  however  this  bill  fails  to  accomplish  its  object, 
Briscoe  is  to  sue  out  a  writ  of  error  from  the  decision  of  the  court 
of  law,  setting  aside  the  satisfaction  on  the  execution,  and  thus 
the  advantage  of  two  trials  in  two  distinct  tribunals  is  obtained, 
the  very  thing  intended  to  be  guarded  against. 

Second.  This  court  has  no  jurisdiction  where  there  is  plain  and 
adequate  remedy  at  law. 

The  entry  of  satisfaction  on  the  execution  must  either  operate 
as  a  suspension  of  the  plaintiff's  lien,  or  it  does  not  Let  it  be  as- 
sumed for  the  sake  of  argument,  that  the  judgment  lien  is  suspend- 
ed during  the  existence  of  this  entry,  and  it  follows  that  the  com- 
plainant has  a  perfect  legal  title  to  the  property  in  question  free 
and  clear  of  this  lien,  unless  the  conveyance  be  fraudulent ;  and 
the  question  occurs,  can  a  bill  be  entertained  to  restrain  die  sale  of 
slaves  taken  in  execution  as  the  property  of  another.  In  those 
states  where  no  other  than  the  common  law  remedies  of  trover  and 
detinue  exist,  it  has  been  held,  and  indeed  may  be  regarded  as  well 
established  doctrine,  that  equity  will  not  interfere  unless  under 
very  peculiar  circumstances. 
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Thus  it  has  been  held  in  Virginia,  that  an  injunction  shall  not 
issue  to  restrain  the  sale  of  personal  property  taken  in  execution 
as  the  property  of  another,  unless  from  the  peculiar  value  of  the 
property  the  remedy  at  law  is  incomplete.  3  Randolph,  25 ;  and 
the  same  doctrine  is  maintained.  3  lb.  586.  If  proceedings  under 
an  execution  be  wholly  void,  no  title  will  pass  to  the  purchaser, 
and  the  owner  may  obtain  redress  in  detinue,  and  consequently 
equity  has  no  jurisdiction.    4  Randolph,  427. 

As  a  general  rule,  where  slaves  are  improperly  taken  in  execu- 
tion, the  owner  may  ask  the  aid  of  equity  to  restrain  the  sale;  not 
however  if  they  have  no  peculiar  value,  but  are  merely  regarded 
as  property.  6  Randolph,  194.  In  Kentucky  it  has  been  held 
that  a  bill  in  equity  will  not  be  sustained  to  restrain  the  sheriff 
from  selling  slaves  taken  in  execution,  unless  some  peculiar  circum- 
stances are  alleged,  showing  that  the  remedy  at  law  is  inadequate. 
3  Bibb,  487;  4  Bibb,  235.  In  South  Carolina  it  has  been  held  that 
a  bill  to  compel  the  specific  performance  of  a  contract  in  relation 
to  family  slaves  may  be  entertained.  Sarten  v.  Gorden,  2  Hill,  Ch. 
This  case  is  perfectly  reconcilable  with  the  English  cases,  as  it 
proceeds  on  the  ground  that  the  slaves  had  a  peculiar  value  to 
complainant 

Wherever  the  courts  of  this  country  have  held  that  equity  would 
interfere  either  to  enforce  specifically  a  contract  in  relation  to  per 
sonalty  or  to  restrain  its  sale  under  execution,  some  peculiar  cir- 
cumstances have  existed,  showing  that  adequate  remedies  did  not 
exist  at  law.  In  the  case  of  slaves  it  has  been  shown  that  a  pecu- 
liar value  attached  to  the  particular  slaves,  as  that  they  were 
family  servants,  domestic  or  body  servants,  having  a  value  affixed 
to  them,  as  regards  the  owner,  not  to  be  compensated  in  damages. 
And  to  give  this  court  jurisdiction,  those  peculiar  circumstances 
must  be  alleged  in  the  bill.  In  the  present  bill  the  slaves  are  not 
stated  to  have  any  peculiar  value  not  belonging  to  them  as  mere  pro- 
perty ;  they  are  simply  mentioned  as  any  other  species  of  person- 
alty; nor  is  any  reason  set  forth  to  show  why  the  owner  could 
not  be  amply  compensated  in  damages ;  the  bill  is  therefore  radi- 
cally defective,  and  would  be  demurrable  in  England,  and  in  those 
states  where  no  other  than  the  common  law  remedies  exist.  In 
this  state  it  may  be  confidently  asserted  that  consistently  with 
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principle  no  bill  to  enjoin  a  sale  of  personal  property  under,/!,  fa. 
can  be  entertained  in  any  case.  The  only  reason  as  has  been  shown 
that  .equity  ever  assumed  such  jurisdiction,  was  that  the  remedy  at 
law  was  incomplete;  where  however  that  remedy  is  ample  and  will 
enable  the  claimant  to  recover  the  property  specifically,  the  rea- 
son ceases,  and  the  jurisdiction  should  cease.  I  need  only  refer  to 
the  laws  of  this  state  giving  the  claimant  of  personal  property  the 
right  of  possession  after  it  has  been  levied  on  under  execution. 
How.  &,  Hutch.  Dig.  514.  A  full  and  complete  remedy  is  here 
afforded  for  the  very  case  now  before  the  court,  to  say  nothing  of 
the  late  replevin  law.  Acts  of  1842,  page  124,  which  if  possible 
enlarges  the  remedy. 

The  foregoing  views  are  predicated  on  the  assumption  that  the 
lien  of  the  execution  was  suspended,  at  least  as  to  property  bona 
fide  sold,  during  the  continuance  of  the  entry  of  satisfaction.  This 
is  the  most  favorable  view  of  the  case  that  can  be  presented  for  the 
complainant ;  and  admitting  it  to  be  correct,  no  title  would  pass  to 
the  purchaser  under  this  levy,  and  the  complainant  has  a  plain  and 
adequate  remedy  at  law. 

Taking  however  the  other  view  (and  this  I  apprehend  is  the 
more  correct  one,)  that  the  lien  of  the  judgment  still  continued, 
notwithstanding  the  wrongful  entry  of  satisfaction,  and  how  stands 
the  complainant's  case?  Why,  either  the  entry  of  satisfaction  was 
lawfully  and  properly  made  by  the  sheriff,  or  it  was  not.  If  the 
former,  then  the  circuit  court  of  law  erred  in  setting  it  aside,  and 
in  this  case  the  proper  remedy  is  an  appeal  or  writ  of  error  from 
this  supposed  erroneous  decision. 

If,  however,  the  entry  of  satisfaction  was  improperly  and  un- 
lawfully made  by  the  sheriff,  it  was  rightfully  set  aside,  and  the 
whole  ground  of  relief  on  the  part  of  the  complainant  resolves 
itself  into  this :  that  by  the  wrongful  act  of  the  sheriff  (i.  e.  in 
entering  satisfaction  on  the  execution)  he  has  been  deceived  into 
the  belief  that  the  property  he  purchased  was  unincumbered,  and 
he  asks  this  court  to  visit  this  act  of  the  sheriff,  on  the  heads  of 
the  plaintiffs  in  execution,  that  he  may  be  spared,  and  they  sustain 
the  loss.  On  what  ground?  Have  the  execution  creditors  been 
guilty  of  any  fraud?    None  is  imputed  to  them.  Have  they  coun- 
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tenanced  or  in  any  wise,  with  a  knowledge  of  the  facts,  sanc- 
tioned the  acts  of  the  sheriff?  No  such  allegation  is  made.  On 
the  contrary,  it  is  stated  they  are  non-residents,  and  although  they 
had  here  a  collecting  agent,  his  authority  was  limited  to  the  acts 
of  receiving  money;  he  had  none  to  make  arrangements.  Some- 
thing is,  I  think,  said,  though  not  as  an  allegation  distinctly  made, 
about  the  improbability  of  a  father  not  ratifying  the  agency  of  his 
son,  William  R.  Chambers.  It  should  have  been  distinctly 
alleged  that  the  father  was  authorized  to  ratify.  The  agent  was 
appointed,  not  by  his  father,  but  by  the  plaintiffs  in  execution;  nor 
has  the  father  any  interest  in  the  matter. 

It  may  be  said  that  the  plaintiffs  in  execution  have  their  rem- 
edy against  the  sheriff  and  his  sureties.  A  remedy  without 
redress  against  an  insolvent  sheriff  in  Texas  and  his  insolvent 
sureties.  And  why  has  not  the  complainant  the  same  remedy? 
If  a  sheriff  under  colore  officii  does  an  act  whereby  injury  results 
to  another,  he  and  his  sureties  are  liable. 

After  all,  the  most  that  can  be  said  is,  that  it  is  a  hard  case  on 
the  complainant.  And  is  it  not  equally  hard  on  the  part  of  the 
execution  creditors  to  lose  their  debt?  At  any  rate,  the  equities 
are  equal,  and  where  this  is  the  case,  the  law  must  prevail. 

I  cannot  admit  that  complainant  has  any  higher  equity  than 
Briscoe,  his  vendor.  Has  he  any?  I  do  not  recollect  that  the  bill 
states  Briscoe's  insolvency.  If  it  does  not,  then,  from  aught  that 
appears,  he  can  resort  to  Briscoe.  If,  however,  the  execution  is  to 
be  regarded  as  paid,  as  is  insisted  by  the  complainant,  then  he  has 
adequate  relief  at  law.  An  injunction  will  not  be  granted  to  stay 
sale  on  an  execution  on  the  ground  that  the  judgment  has  been 
paid.  The  sole  remedy  in  such  case  is  at  law,  where  the  execu- 
tion can  be  stayed  by  a  judge's  order.  Landsing  v.  Eddy,  1  John. 
Ch.  Rep.  49. 

Admitting,  then,  every  thing  that  is  urged  in  the  bill  in  relation 
to  the  ratification  of  the  acts  of  the  agent,  regarding  the  execu- 
tion as  having  been  paid,  there  is  no  ground  for  the  interference 
of  this  court.  Many  things  are  said  in  the  bill  (all  the  facts  are 
not,  however,  stated)  going  to  show  that  the  circuit  court  erred  in 
its  judgment,  in  setting  aside  the  entry  of  satisfaction.  Indeed  the 
whole  scope  of  the  bill  is  an  attempt  to  have  the  adjudication  of  a 
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court  of  law  examined  and  reversed  by  a  court  of  chancery.  If 
the  court  of  law  has  erred,  there  is  a  plain,  direct  mode  prescribed 
to  correct  its  errors.  This  court  will  not  assume  the  right  of  the 
High  Court  of  Errors.  Whenever  the  case  goes  there,  the  judg- 
ment below,  it  is  believed,  can  be  successfully  defended. 

I.  C.  Tupper  contra. 

The  first  question  to  be  considered  is,  whether  complainant  has 
an  adequate  remedy  at  law?  Although  the  proposition  that  "the  en- 
try of  satisfaction  on  an  execution  operates  as  a  suspension  of  the 
plaintiff's  lien  for  the  time  being,  so  far  as  regards  a  purchaser  with- 
out notice  of  any  error  in  such  entry,"  may  be  maintained,  and  prob- 
ably with  success.  Still  it  is  a  matter  of  much  doubt,  especially  when 
we  consider  it  as  connected  with  the  circumstances  of  this  case. 
As  a  general  rule,  I  know  of  no  reason  why  an  erroneous  entry 
of  satisfaction  made  by  the  sheriff,  on  an  execution,  without  the 
knowledge  of  the  plaintiff,  should  operate,  per  se,  as  a  suspension 
of  the  plaintiff's  lien.  But  when  such  entry  is  made  with  the 
plaintiff's  knowledge  and  assent,  or  that  of  his  agent,  (supposing  it 
to  be  erroneous,)  and  particularly  when  the  same  has  been  acqui- 
esced in  for  more  than  three  years,  the  case  assumes  a  different 
character.  Here  is  a  case  of  such  palpable  laches  and  negligence, 
to  say  the  least  of  it,  as  courts  of  equity  will  not  tolerate;  especial- 
ly when  the  rights  of  third  persons  are  concerned,  who  have  been 
induced  to  make  contracts  by  reason  of  this  very  negligence, 
laches  or  fraud,  and  without  any  notice  whatever  of  the  errors 
afterwards  exhibited.  It  is,  then,  the  negligence  or  fraud  of  the 
plaintiffs  in  execution,  and  the  notice  or  want  of  it  to  the 
purchaser,  that  materially  affects  the  case;  and  these  are  subjects 
properly  cognizable  by  a  court  of  equity. 

Now  if  we  can  suppose  from  the  facts  presented  in  the  bill, 
that  the  return  of  the  sheriff  of  "satisfied  in  full,"  made  the  16th 
of  February,  1839,  was  erroneous  and  false,  there  is  here  a  case 
of  laches  and  negligence  on  the  part  of  the  plaintiffs  in  execution, 
amounting  to  a  fraud  upon  the  rights  of  all  subsequent  purchasers 
of  defendants  in  execution.  The  return  was  known  and  as- 
sented to  by  the  plaintiffs  through  their  agent,  Chambers,  who 
gave  the  sheriff  a  receipt  in  full  for  the  money,  in  accordance 
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with  his  authority,  and  the  plaintiffs  acquiesced  in  such  erroneous 
proceeding  until  May,  1842,  more  than  three  years  thereafter. 

Complainant  does  not  contend  that  his  purchase  was  prior  to 
the  judgment  against  his  vendor,  but  supposes  that  his  property  is 
prima  facie  liable  to  the  execution,  and  that  the  entry  of  satisfac- 
tion does  not  of  itself  extinguish  the  lien,  supposing  it  to  be  erro- 
neous, but  it  is  the  act  of  the  plaintiffs  themselves  at  the  time  of  the 
return,  and  their  delay  in  having  it  rectified.  To  obtain  a  dis- 
covery of  all  the  facts  connected  with  this  transaction,  and  to  quiet 
his  title  not  only  to  the  property  actually  levied  on,  but  to  all  that 
he  purchased  from  Briscoe,  he  humbly  conceives  that  this  suit  is 
his  proper  remedy.  With  the  above  view  of  the  case,  recollecting 
the  order  of  the  court  setting  aside  the  return  of  satisfaction,  could 
complainant  have  recourse  against  the  sheriff,  or  in  the  event  of  a 
sale,  against  the  purchaser?  Certainly  not.  The  judgment  of 
the  court  and  the  execution  protected  both  the  sheriff  and  purcha- 
ser. But  it  is  said  he  must  resort  to  the  statutory  remedy  of  the 
trial  of  the  right  of  property.  In  the  first  place,  I  deny  that  the 
statute  giving  a  claimant  a  right,  by  giving  bond,  &c.  to  have  an 
issue  as  to  the  right  of  property  taken  in  execution,  tried  by  a 
jury,  restricts  the  claimant  as  to  any  rights  or  remedies  which  he 
had  before  the  passage  of  that  act.  He  may  avail  himself  of  the 
benefit  of  this  act  or  not,  as  he  pleases.  But  suppose  he  had  re- 
sorted to  this  mode  of  redress — if  I  am  correct  in  supposing  that 
the  entry  of  satisfaction  did  not  per  se  extinguish  the  lien  of  the 
judgment,  supposing  it  to  be  false — it  would  of  course  have  been 
unavailing.  The  judgment  of  the  court,  of  May,  1842,  setting 
aside  and  annulling  the  return  of  February,  1839,  could  not  be 
controverted,  and  the  lien  of  the  judgment  would  be  considered 
as  having  attached  at  its  date  in  1837  or  1838. 

For  authorities,  if  any  should  be  required,  see  at  the  conclusion 
of  this  argument. 

But  it  is  said,  by  the  counsel  for  the  motion,  that  we  contend 
that  the  execution  has  actually  been  paid.  True;  it  is  so  charged 
in  the  bill,  and  confidently  urged  by  complainant's  counsel.  The 
judgment  has  been  paid;  the  execution  was  correctly  returned, 
and  the  plaintiffs  have  received  their  money. 

The  bill  charges  that  W.  R.  Chambers  was  the  agent  of  plain- 
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tiffs,  and  also  exhibits  a  true  copy  of  a  letter  of  attorney,  executed 
by  plaintiffs.  The  receipt  of  Chambers,  on  the  sheriff's  docket,  in 
fall  for  plaintiffs'  claim,  signed  by  plaintiffs,  "John  M.  Ross  &  Co.* 
by  their  agent,  Chambers;  the  order  of  plaintiffs'  attorney  at  law, 
John  B.  Howcott,  to  pay  over  the  money  to  Chambers,  which  was 
delivered  to  the  sheriff  and  the  money  paid  to  Chambers,  and  his 
acts  ratified  by  plaintiffs. 

Now,  without  a  denial  of  these  charges,  and  the  authenticity  of 
these  papers,  I  cannot  conceive  how  it  can  be  inferred  that  the 
judgment  remains  unpaid.  But  it  is  insisted  that  such  an  infer- 
ence may  be  drawn  from  the  fact  that  the  circuit  court  of  Madison 
county,  in  May,  1842,  ordered  that  the  entry  of  satisfaction  be  set 
aside.  Now,  it  is  that  very  order,  or  judgment,  that  has  driven 
complainant  to  seek  relief  in  this  court;  not  for  the  purpose,  as 
counsel  very  gravely  insist,  of  having  "the  adjudication  erf  a  court 
of  law  examined  and  reversed  by  a  court  of  chancery,"  bat  to  be 
relieved  from  the  unjust  operations  of  an  unjust  judgment,  to 
which  he  is  not  a  party,  and  with  which,  from  the  nature  of  the 
case,  he  could  have  nothing  to  do.  He  seeks  not  to  interfere  in 
any  manner  with  the  judgment  or  its  legitimate  execution.  He 
simply  asks  for  his  day  in  court,  and  that,  in  a  proceeding  where 
he  can  properly  be  made  a  party,  in  order  that  his  rights  may  be 
properly  understood  and  enforced. 

The  counsel  for  the  motion  has  a  happy  faculty  of  making  com- 
plainant assume  any  shape  that  may  suit  his  fancy  or  his  argu- 
ment. At  one  time  he  is  a  third  person,  having  no  connection 
with  the  judgment  or  the  parties  to  it,  and  should  not  apply  to 
chancery  for  relief  against  a  trespass  committed  by  the  sheriff. 
Again,  he  is  nothing  more  nor  less  than  a  real  defendant  in  exe- 
cution, and  must  apply  to  the  High  Court  of  Errors  and  Appeals 
to  reverse  the  judgment  against  him!  Seriously :  I  trust  it  will 
not  be  insisted  that  complainant  has  or  can  have  any  thing  to  do 
with  the  judgment  against  Oglesby,  Briscoe  and  others,  in  itself, 
either  by  correcting  the  errors  of  the  circuit  court  or  releasing 
them. 

As  much  has  been  said  on  the  subject  of  a  release  of  errors,  I 
will  simply  state  that  complainant  does  not  ask  for  an  "injunction 
to  stay  execution  of  any  judgment  at  law."    Such  i3  not  the  in- 
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tention  or  prayer  of  the  bill.  The  judgment  is  as  free,  uncon- 
trolled and  effectual  at  this  moment,  against  the  defendants  in  ex- 
ecution, as  it  ever  was. 

Let  it  be  supposed  for  a  moment  that  the  property  of  complain- 
ant levied  on  is  liable  to  said  execution,  unless  it  can  be  shown 
that  the  judgment  has  actually  been  paid,  how  can  complainant 
show  that  fact  except  by  the  mode  to  which  he  has  resorted — a 
bill  in  chancery?  When  application  was  made  in  May,  1842,  to 
set  aside  the  return  of  satisfaction,  the  defendants  in  execution 
may  not  have  been  notified,  or,  if  notified,  (being  insolvent)  they 
may  not  have  thought  proper  to  adduce  proof  of  the  payment  of 
the  judgment.  If  so,  they  alone  should  suffer  for  their  neglect 
Such  neglect  cannot  affect  the  rights  of  complainant.  He  cer- 
tainly has  a  right  to  be  heard  before  he  shall  suffer  from  the  effects 
of  such  judgment. 

The  counsel  for  the  motion  states  that  the  entry  of  satisfaction 
was  made  on  the  execution  under  some  arrangements  with  the 
Messrs.  Calhoon.  No  money  was  ever  paid  while  the  sheriff  held 
the  execution  as  an  officer;  and  at  May  term,  1842,  the  return  was 
set  aside,  on  full  proof  offered,  both  for  and  against  it;  and  that 
complainant  resides  with  Briscoe,  who  is  his  father-in-law,  <fcc.  <fcc. 
As  to  some  of  these  statements,  the  allegations  of  the  bill  are  the 
reverse.  As  to  the  others,  they  may  or  may  not  be  true,  but,  as 
the  bill  does  neither  allege  or  admit  them,  they  cannot  be  consid- 
ered in  this  motion. 

Again,  there  is  another  ground  for  the  injunction,  which  the 
counsel  for  the  motion  has  not  noticed,  but  which  is  in  itself 
deemed  sufficient  to  authorize  relief  from  this  court. 

It  appears  that  Briscoe  sold  a  tract  of  land  to  Oglesby,  (who  js 
the  principal  debtor  in  said  judgment,)  but  made  no  conveyance. 
Oglesby  sold  the  land  to  George  Calhoon,  who  agreed  to  pay  off 
said  judgment  as  part  consideration,  and  Oglesby  agreed  to  pro- 
cure a  conveyance  from  Briscoe.  Briscoe  being  Oglesby's  surety 
in  said  judgment,  would  make  the  conveyance  only  upon  the  con- 
dition that  said  judgment  should  be  paid,  and  he  released  from 
his  suretyship.  Whereupon  Calhoon  paid  or  professed  to  pay  the 
debt,  the  execution  was  returned  satisfied  as]  aforesaid,  and  the 
conveyance  was  soon  afterwards  made  by  Briscoe  to  Calhoon. 
Vol.1-46 
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Here  was  a  particular  fund  set  apart  by  the  principal  debtor  for 
the  payment  of  the  judgment,  which  was  amply  sufficient  for  the 
purpose.    This  fiyid  is  still  available,  and  before  the  levy  was 
made  on  complainant's  property  the  plaintiffs  in  execution  were 
requested  by  defendants  in  execution  to  levy  upon  that  tract  of 
land.    Now  if  it  should  turn  out  that  Calhoon  did  not  really  pay 
this  judgment  according  to  agreement,  and  the  sheriffs  return 
was  false,  who  ought  in  justice  and  equity  to  pay  the  debt,  in  the 
absence  of  Oglesby,  the  principal  debtor?    Most  assuredly  Cal- 
hoon.   And  this  tract  of  land  having  been  set  apart  for  that  pur- 
pose by  the  principal  debtor,  is  unquestionably  liable  to  die  execu- 
tion in  preference  to  property  of  a  bona  fide  purchaser.    The  val- 
idity of  contracts  will  be  enforced,  and  the  rights  of  bona  fide 
purchasers  protected  by  a  court  of  equity.    In  New  York,  it  has 
been  decided  that,  an  injunction  will  lie  to  restrain  a  judgment 
creditor  from  selling  property  of  a  subsequent  purchaser  of  the 
debtor,  until  the  vendor's  property  has  been  exhausted.    Clowes 
v.  Dickinson,  5  John.  Chan.  Rep.  240.    The  principles  decided  in 
that  case,  it  is  believed,  are  applicable  to  the  case  at  bar.    This 
ground  of  relief,  it  will  be  perceived,  would  have  been  available 
to  Briscoe  if  he  had  not  sold  the  property,  and  perhaps  to  Oglesby 
himself.    It  will  not  therefore  be  contended  that  a  bona  fide  par- 
chaser  without  notice,  has  not  an  equity  at  least  equal  to  that  of 
his  vendor. 

In  conclusion,  the  injunction  ought  to  be  sustained, 

First.  Because,  if  the  return  "satisfied  in  full,"  of  the  16th  Feb- 
ruary, 1839,  be  false,  the  laches  and  negligence  of  plaintiffs  in  ex- 
ecution, if  they  did  not  assent  to  such  return,  amount  to  an  im- 
plied assent,  and  to  a  fraud  upon  the  rights  of  bona  fide  purchasers 
during  the  suspension  of  such  execution. 

Second.  Because  the  judgment  was  actually  paid,  and  the  re- 
turn of  the  16th  February,  1839,  was  true;  and  this  suit  is  the 
proper  and  legitimate  proceeding  for  complainant  to  substantiate 
that  fact,  and  be  relieved  from  the  effects  of  the  order  of  May, 
1842,  which  is  either  unjust  or  made  without  a  full  hearing  of  all 
the  evidence. 

Third.  Because,  whether  said  return  be  true  or  false,  the  tract 
of  land  sold  by  Oglesby  to  Calhoon,  and  conveyed  by  Briscoe,  is 
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primarily  liable  for  the  satisfaction  of  the  execution,  as  it  now 
stands,  and  the  property  of  complainant,  being  a  bona  fide  pur- 
chaser, is  not  liable  at  least  till  the  land  has  been  exhausted. 
Fourth.  Complainant  has  no  adequate  remedy  at  law. 

The  Chancellor. 

This  is  a  motion  to  dissolve  the  injunction  for  want  of  equity 
in  the  bill,  and  is  made  upon  two  grounds  : 

First.  That  there  is  no  release  of  errors  to  the  judgment  at  law. 
This  duty  applies  altogether  to  the  defendant  in  execution.  Here 
the  injunction  is  at  the  instance  of  a  third  person,  who  asks  merely 
to  stay  the  execution  as  against  his  property,  not  to  enjoin  the 
judgment.  But  if  it  were  otherwise,  the  court  would  presume  a 
release  of  errors.  Indeed  I  should  hold  that  the  emanation  of  the 
injunction  worked  ipso  facto  a  release  of  errors. 

Second.  It  is  insisted  that  the  complainant's  remedy,  if  any,  is 
at  law.  I  cannot  assent  to  this  proposition.  It  is  true  as  a  gene- 
ral rule  that  where  the  personal  property  of  a  third  person  is 
seized  under  an  execution,  he  will  be  left  to  his  remedy  at  law. 
But  the  importance  which  has  been  attached  to  slave  property,  in 
the  slave-holding  states,  has  induced  the  establishment  of  a  differ- 
ent rule  in  regard  to  that  species  of  personal  property,  even  with- 
out any  allegation  of  peculiar  and  special  value;  and  that  rule  has 
been  repeatedly  recognized  in  this  court.  These  technical  objec- 
tions are  not  deemed  sufficient  to  discharge  the  injunction.  Upon 
the  merits  of  the  case  as  disclosed  by  the  bill,  I  can  have  no  doubt 
that  the  injunction  should  be  retained.  At  the  time  of  the  pur- 
chase, by  the  complainant,  of  the  property,  which  is  now  sought 
to  be  subjected  to  the  judgment  of  the  defendants,  the  records  of 
the  court  of  law  showed  that  the  judgment  had  been  satisfied,  and 
that  it  so  stood  for  nearly  three  years.  Whether  this  entry  of  sat- 
isfaction was  false  or  not,  could  not  affect  the  rights  of  the  com- 
plainant, as  a  bona  fide  purchaser  without  notice  of  that  fact. 
There  would  be  no  security  whatever  to  purchasers  if  the  public 
records  are  not  to  be  credited,  when  examined  with  a  view  to 
ascertain  the  existence  or  non-existence  of  incumbrances  upon  the 
property  about  to  be  purchased.    These  records  are  consulted  by 
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every  prudent  purchaser,  and  the  lav  will  not  hold  him  liable 
beyond  the  facts  which  they  disclose.  The  execution  was  not 
only  returned  satisfied,  but  the  sheriffs  docket  showed  the  receipt 
of  the  money  by  the  agent  of  the  plaintiffs  at  law.  The  fact  that 
this  satisfaction  was  set  aside  by  the  court  of  law  and  a  new 
execution  ordered,  cannot  have  the  effect  of  making  the  judgment 
overreach  the  purchase  which  the  complainant  made  upon  the 
faith  of  the  records  and  files  of  the  court  showing  that  judgment 
satisfied. 
The  motion  to  dissolve  for  want  of  equity  must  be  overruled. 
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Th*  liability  of  the  obligors  in  a  bond  of  indemnity  antes  exclusively  out  of  the  con- 
tract Mt  forth  in  the  bond.  The  bond,  therefore,  which  created  the  liability  must 
determine  the  extent  of  the  same.  Where  a  bond  of  indemnity  was  conditioned  to 
"save  harmless  and  indemnify  the  said  James  M.  Buckner,  his  heirs,  dec  from  all 
loss  and  injury,  damages,  costs,  and  charges  that  shall  or  may  at  any  time  hereafter 
accrue  to  him  or  be  incurred  by  him,  his  heirs,  dec.  by  reason  of  the  liability  of  the 
said  James  M.  Buckner,  on  the  said  promissory  notes,"  (previously  set  forth  in  the 
bond,)  "  or  any  of  them,  then  the  above  obligation  shall  be  void,  otherwise  to  be  in 
force,"  4*c  Held  by  the  court,  that  the  complainant  is  not  entitled  M  to  any  remedy 
either  at  law  or  in  equity,  until  the  contingency  has  arisen  upon  which  his  right  of 
action  was  to  accrue ;  until,  according  to  its  terms,  he  has  sustained  some  injury,  in- 
curred some  loss,  or  suffered  some  damage,  or  been  damnified  by  the  payment  of 
costs  and  charges  resulting  from  the  failure  of  the  defendants  to  pay  off  or  discharge 
the  debts  therein  enumerated." 

A  covenant  to  indemnify  against  a  debt,  is  not  necessarily  a  covenant  to  pay  that  debt 
The  defendants  may  take  up  and  cancel  the  original  evidence  of  the  debt  by  which 
the  complainant  is  bound,  and  substitute  new  and  distinct  liabilities;  or  they  may 
interpose  some  legal  ground  of  defence  to  the  suit  of  the  creditors,  and  defeat  a  recov- 
ery. In  both  of  these  instances,  the  condition  of  the  bond  would  be  fully  complied 
with,  and  the  complainant  have  realized  the  whole  object  of  the  contract 

In  order  to  recover  upon  a  more  bond  of  indemnity,  actual  damage  must  be  shown. 
If  the  indemnity  be  against  the  payment  of  money,  the  plaintiff  must  in  general 
prove  actual  payment;  a  mere  legal  liability  to  pay  is  not,  in  such  case,  sufficient 
If  the  indemnity  were  against  a  liability  to  pay,  the  rule  would  be  different 

The  rule  which  requires  a  plaintiff  to  show  a  present  subsisting  right  of  action,  is 
equally  regarded  in  equity  as  at  law.  A  court  of  equity  will  supply  a  remedy  where 
none  exists  at  law,  but  will  not  create  a  right  of  action  where  the  law  gives  none. 

It  is  a  general  rule  that  a  court  of  equity  will  not  decree  a  specific  performance  of  a 
mere  personal  covenant  sounding  in  damages,  nor  of  a  contract  relating  to  personalty 
where  compensation  may  be  had  at  law.  Such  contracts  will  only  be  enforced 
where  the  property  has  some  artificial  nature,  or  where  the  breach  of  the  personal 
indemnity  would  be  productive  of  irreparable  injury. 

This  bill  states  that  on  the  19th  January,  1838,  the  complain- 
ant's intestate,  and  the  defendants,  Calvin  Hansborough  and  Jesse 
Denson,  did  form  a  partnership  in  mercantile  business,  which 
partnership  was  dissolved  on  the  31st  January,  1838,  and  the 

46# 
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complainant's  intestate  agreed  to  retire  from  the  firm,  and  in  con- 
sideration thereof  took  from  the  defendants  a  bond,  conditioned 
that  they  would  "save  harmless,  and  indemnify  the  said  James 
M.  Buckner,  his  heirs,  executors  and  administrators,  from  all  loss 
and  injury,  damages,  costs,  and  charges  that  shall  or  may  at  any 
time  hereafter  accrue  to  him,  or  his  heirs,  executors,  or  administra- 
tors, for  and  by  reason  of  the  liability  of  said  Buckner,"  on  certain 
promissory  notes  of  said  firm  specified  in  the  bond.  That  the  de- 
fendants have  not  indemnified  said  Buckner  from  all  loss  and  in- 
jury, dec.;  and  that  suits  have  been  instituted  in  Madison  circuit 
court  on  some  of  the  notes  mentioned  in  the  bond  of  indemnity, 
to  wit,  the  notes  due  by  the  firm  to  Porter,  Crump  &  Go.  and  the 
judgments  would  in  a  short  time  be  recovered  thereon  against 
complainants1  intestate;  that  suits  will  be  instituted  against  him 
on  other  notes  mentioned  in  the  bond  of  indemnity,  by  means  of 
which  die  complainants'  intestate  will  be  ruined,  &c. 

The  answer  admits  the  execution  of  the  bond,  as  stated,  and 
states  that  every  effort  was  made  after  Buckner's  retirement  fiom 
the  firm  to  pay  the  debts  specified  by  the  avails  of  the  partnership 
fund,  and  to  that  end  that  not  only  all  the  debts,  effects  and  mo- 
neys, with  very  small  exceptions  due  the  firm  before  Buckner's 
withdrawal,  but  all  that  had  become  due  to  the  remaining  partners 
after  the  withdrawal,  were  faithfully  placed  in  the  hands  of  a  com- 
petent trustee  in  December,  1838,  for  the  sole  purpose  of  liquida- 
ting the  debts  mentioned  in  the  bond.  Said  assets  are  more  than 
double  the  amount  of  the  debts  mentioned  in  the  bond.  Many  of 
said  assets  have  proved  insolvent;  but  defendants  acted  in  good 
faith  in  placing  the  assets  in  the  hands  of  the  trustee,  and  if  Buckner 
had  remained  in  the  firm,  it  would  have  been  impossible  for  him 
to  manage  the  affairs  of  the  firm  so  as  to  avoid  suits.  That  the 
assets  placed  in  the  hands  of  the  trustee  as  aforesaid  were  thus 
applied  to  pay  debts  contracted  by  the  firm  of  Hansborough,  Buck* 
ner  &  Co.  before  defendant  Jesse  Denson  came  into  said  firm;  and 
that  the  debts  which  Buckner  was  indemnified  against  were  not 
debts  for  which  Denson  was  liable  as  a  partner  in  said  firm. 

The  answer  shows  that  Denson  became  involved  in  the  firm  of 
Hansborough,  Buckner  &  Go.  by  the  fraud  and  deception  of  Buck- 
ner.   That  in  1837,  Denson  was  induced  by  Buckner  to  become 
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his  surety  for  a  large  amount  of  money,  between  fifteen  and  six- 
teen thousand  dollars,  due  for  merchandise  purchased  by  Hans- 
borough,  Buckner  <fc  Co.  before  Denson  was  a  member  of  the  firm. 
He  was  induced  to  become  such  surety  by  the  assurances  of  Buck- 
ner, falsely  and  fraudulently  made,  that  he  was  free  from  embarrass- 
ment  and  his  property  not  encumbered;  and  that  he  would  indem- 
nify said  Denson  for  becoming  his  surety,  by  giving  him  a  deed  in 
trust  of  property.  This  he  was  unable  to  do;  and  Denson,  find- 
ing that  Buckner  had  practised  a  fraud  upon  him,  was  compelled 
to  enter  the  firm  of  Hansborough,  Buckner  &  Co.  in  order  to  do 
something  to  secure  himself.  That  Buckner  retired  from  the  firm 
because  it  was  discovered  that  he  was  pursuing  a  course  of  busi- 
ness that  would  ruin  the  firm,  and  that  he  is  utterly  insolvent 

The  answer  admits  that  suits  have  been  brought  on  a  portion 
of  the  notes  mentioned  in  the  bond,  as  stated  in  the  bill.  The 
supplemental  answer  shows  that  these  suits  have  been  dismissed 
and  no  judgments  rendered  thereon.  This  is  proved  by  the 
clerk's  abstract  of  the  cases  filed  with  the  supplemental  answer. 
It  also  appears  that  the  estate  of  Buckner  has  been  returned  and 
reported  to  the  probate  court  of  Madison  county  insolvent  See 
the  exhibit  No.  1,  filed  with  the  supplemental  answer. 

William  Thompson  for  complainant. 

Buckner  having  died,  the  suit  is  revived  in  the  name  of  Wil- 
liam Hoy,  his  administrator.  The  question  raised  in  this  case  is, 
whether  a  bill  in  chancery  to  enforce  an  indemnity  will  lie.  If  it 
will  lie,  a  decree  for  an  account  and  specific  execution  will,  of 
course,  go. 

That  it  is  the  most  appropriate  remedy,  as  the  action  at  law 
cannot  be  sustained  till  the  damage  has  actually  been  suffered, 
which  often  would  be  ruinous  to  the  party.  See  2  Story's  Eq. 
145,  146.  Champion  v.  Brown,  6  John.  Ch.  Rep.  406 ;  Rane- 
hmgh  v.  Hayes,  1  Ver.  R.  189;  2  Ch.  Cases,  146;  Moeely's  Rep. 
318.    1  Brown's  Ch.  Rep.  68. 

That  the  suits  which  have  been  brought  have  been  dismissed, 
cannot  alter  the  case,  for  they  are  liable  to  be  renewed  at  any  time. 
That  Buckner's  estate  has  been  reported  insolvent  cannot  affect 
the  rights  of  the  parties,  for  the  right  that  Buckner  had  to  have 
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the  debts  which  he  owed  paid  according  to  the  bond  of  indem- 
nity, was  for  the  benefit  of  the  creditors  as  well  as  himself;  and  if 
Buckner  was  now  living  and  insolvent,  could  the  parties  to  the 
bond  of  indemnity  say  to  him,  as  the  money  cannot  be  made  out 
of  you,  you  have  no  right  to  complain  that  the  partnership  debts 
are  not  paid.  Could  not  Buckner  reply,  I  have  your  bond  to  pay 
these  debts,  and  in  honesty  and  good  faith  to  my  creditors  I  have 
a  right  to  see  that  you  do  pay  them? 

And  does  not  the  indemnity  in  fact  inure  to  the  benefit  of  the 
creditors  of  Buckner,  and  of  the  indorsers  on  the  notes  of  the 
partnership?  for  in  the  certificate  of  the  clerk  of  the  court  filed  by 
defendant's  counsel  to  show  the  suits  have  been  dismissed,  it  ap- 
pears that  Hoy  and  Russell  were  sued  with  the  principals  on  said 
notes. 

The  administrator  has  all  the  rights  that  Buckner  had  to 
demand  a  specific  execution  of  the  indemnity,  and  is  in  good  faith 
required  to  enforce  the  indemnity  as  Buckner,  if  living,  would 
have  been  required  to  do  and  had  a  right  to  do. 

A.  H.  Handy  for  respondents. 

Conceding  that  there  are  cases  when  equity  will  decree  a  spe- 
cific performance  of  a  bond  of  indemnity,  yet  the  defendants 
contend  that  this  is  not  a  case  where  such  relief  can  be  given, 
because, 

1.  Although  Buckner  retired  from  the  firm,  the  answer  shows 
that  the  conduct  of  the  remaining  partners  was  honest,  in  appropri- 
ating not  only  the  funds  and  assets  due  the  firm  at  the  time  of  his 
withdrawal,  but  those  which  accrued  afterwards,  to  the  payment 
of  the  debts  mentioned  in  the  bond.  But  the  firm  was  insolvent 
beyond  redemption,  and  the  complainant  could  not  have  remedied 
this  had  he  continued  in  the  concern.  No  profit  has  arisen  to  the 
remaining  partners,  nor  injury  happened  to  the  affairs  of  the  firm 
by  complainant's  withdrawal.  Indeed  it  is  shown  by  the  answer 
that  he  was  of  great  injury  to  the  firm  by  his  imprudent  conduct 
in  managing  its  affairs,  and  that  this  was  the  cause  of  his  with- 
drawal. After  the  defendants  had  honestly  and  faithfully  used 
the  means  of  the  firm,  due  both  before  and  after  the  complainant's 
withdrawal,  to  pay  the  debts  mentioned  in  the  bond,  would  it  not 
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be  unconscionable  in  behalf  of  the  retiring  partner,  in  a  proceed- 
ing founded  on  the  bond  of  indemnity,  the  true  spirit  and  equity 
of  which  was  only  to  secure  a  faithful  application  of  the  means 
of  the  firm  to  the  payment  of  its  debts,  to  require  the  remaining 
partners  to  pay  the  debts;  and  although  they  had  gained  nothing 
by  the  complainant's  quitting  the  firm,  to  saddle  the  whole  of  the 
debts  upon  the  remaining  partners?  Such  a  decree  would  be  no 
more  than  a  judgment  at  law  for  the  holders  of  the  debts  men- 
tioned in  the  bond,  which  is  not  the  spirit  and  true  intent  of  the 
bond,  as  will  be  afterwards  shown.  The  bona  fides  of  the 
remaining  partners  will  commend  them  to  the  protection  of  a 
court  of  equity. 

2.  The  position  in  which  the  defendant  Denson  stood  to  the 
complainant  in  giving  the  bond  of  indemnity,  resulted  from  the 
fraud  and  deception  of  complainant  practiced  on  Denson.  Before 
Denson  was  a  member  of  the  firm,  he  was  induced  by  false  assur- 
ances of  complainant  to  become  surety  for  a  heavy  amount  of 
money  for  complainant's  firm.  Being  deceived  into  this  liability 
by  the  fraud  of  complainant  practised  upon  him,  he  was  com- 
pelled to  become  a  member  of  complainant's  firm  in  order  to  en- 
deavor to  save  himself;  and  from  this  arose  the  present  relations 
of  the  parties.  The  bond  of  indemnity  resulted  necessarily  from 
the  original  transaction  of  the  parties,  for  it  was  given  in  further- 
ance of  the  design  of  Denson  in  entering  the  firm,  to  wit :  to  save 
himself  from  his  liability  into  which  he  had  been  inveigled  by  the 
fraud  and  falsehood  of  complainant  For  the  answer  shows  that 
complainant  retired  from  the  firm  because  it  was  discovered  that 
he  was  pursuing  a  course  of  business  that  would  ruin  the  firm. 
Nor  can  an  innocent  party,  honestly  endeavoring,  without  profit 
to  himself,  to  extricate  himself  from  embarrassment  brought  upon 
him  by  the  fraud  and  deception  of  another  party,  be  held  liable  at 
the  instance  of  that  party  upon  an  agreement  and  arrangement 
made  for  the  protection  of  the  innocent  party,  and  which  he  had 
bona  fide  endeavored  to  carry  out?  Must  not  the  complainant 
have  been  free  from  injustice  towards  the  defendants,  before  he 
can  invoke  the  aid  of  equity  against  them?  And  do  not  the  facts 
set  forth  in  the  answer  convict  him  of  the  grossest  injustice  and 
fraud?    If,  therefore,  he  had  sustained  injury  at  the  hands  of  the 
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defendants,  it  had  its  first  cause  in  his  own  misconduct,  and  he 
will  not  be  heard  to  complain  of  the  results  of  his  own  fraud. 

3.  The  manifest  intention  of  the  bond  was  to  indemnify  com- 
plainant u  from  all  loss  and  injury,  damages,  costs,  and  charges 
that  should  accrue  to  him  or  be  incurred  by  him,"  on  account  of  his 
liability  in  the  notes  mentioned,  and  that  he  should  have  his  re- 
dress against  the  defendants  only  in  the  event  of  his  sustaining 
such  loss,  damages,  <fcc.  Now  it  is  shown  by  the  answers  that  he 
is  entirely  insolvent,  and  it  appears  that  he  is  since  deceased,  and 
his  administrator  has  reported  his  estate  insolvent,  and  that  the 
suits  commenced  on  the  notes  as  stated  in  the  bill  have  been  dis- 
missed. He  has  sustained  no  loss,  therefore,  by  the  suits,  and  in- 
asmuch as  his  estate  has  been  reported  insolvent  to  the  probate 
court,  he  cannot  be  sued  again  under  the  provisions  of  our  statutes, 
and  can  never  sustain  loss  or  injury  by  reason  of  the  debts.  No 
other  specification  of  injury  or  damage  is  alleged  in  the  bill  except 
the  bringing  the  suits  in  Madison  county,  and  the  answers  and  re- 
ferences show  that  all  these  suits  have  been  dismissed.  What  loss, 
injury  or  damage,  then,  has  he  sustained  or  can  he  sustain  ? 

The  cases  referred  to  by  complainants  counsel  will  be  found,  on 
a  careful  examination,  not  to  be  applicable  to  the  state  o(  facts  in 
this  case.  In  the  case  of  Ranelaugh  v.  Hayes,  1  Vemon,  189, 
there  was  a  covenant  to  indemnify  against  all  debts,  accounts,  cove- 
nants and  demands.  The  covenantee  being  sued  on  one  of  those 
demands  and  in  danger  of  suffering  thereby,  brought  his  bill 
against  the  covenantor,  and  recovered,  because  the  plain  terms  and 
intent  of  the  covenant  were  broken.  In  the  case  of  Champion  v. 
Brown,  6  John.  C.  R.  398,  there  was  a  covenant  in  the  alterna- 
tive, to  "  take  up  and  cancel  a  particular  contract,"  or  to  indemnify 
the  covenantee  against  ail  damages,  costs,  &c.  to  be  sustained  on 
account  of  certain  claims  and  covenants  resulting  from  said  con- 
tract. The  covenantors  went  into  possession  of  the  land  and  there- 
by derived  benefit  from  the  transaction,  but  did  not  take  up  and 
capcel  the  contract  according  to  the  covenant,  and  the  covenantees 
were  liable  to  be  sued  thereon.  The  chancellor  decreed  a  specific 
performance,  to  wit,  a  cancelling  of  the  contract  as  agreed,  and  an 
assessment  of  damages  for  the  non  performance.  In  both  these 
cases  the  very  thing  covenanted  against  had  happened,  and  the 
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covenant  was  broken  in  its  plain  spirit  and  intent.  In  the  fyrst 
case  the  primary  and  special  object  was  to  indemnify  against  de- 
mands, in  the  latter  case,  the  covenant  was  to  do  a  particular  thing, 
the  contingency  manifestly  intended  in  both  cases  had  happened, 
and  hence  the  relief  in  equity  was  granted.  But  in  the  present 
case,  the  manifest  intention  is  not  the  performance  by  the  coven- 
antor of  a  particular  thing,  but  an  indemnity  against  the  happen- 
ing of  a  particular  thing,  to  wit,  the  covenantee's  sustaining  loss, 
&c.  Had  it  been  a  covenant  that  the  obligors  in  the  bond  would 
pay  the  debts  or  save  the  obligee  harmless,  &c.  the  authority  of 
Champion  v.  Brown  might  be  in  point.  Or  had  it  been  an  indem- 
nity against  any  suit  or  suits  against  the  obligee  on  the  notes,  the 
case  of  Ranelaugh  v.  Hayes,  might  be  in  point.  In  each  case,  a 
specific  thing  was  covenanted  against,  and  when  this  thing  hap- 
pened the  covenant  was  broken.  But  in  the  present  case,  the  mat- 
ter covenanted  against  is  the  sustaining  loss,  damages,  &c.  and  to 
allow  the  complainant  to  sustain  his  bill,  without  showing  such 
loss,  &c.  would  be  not  to  enforce  the  specific  performance  of  the 
contract  of  the  parties  according  to  its  true  spirit  and  intent,  but  to 
make  a  contract  for  them  which  they  never  contemplated. 

But,  not  content  with  this,  which  is  believed  to  be  a  full  answer 
to  the  complainant's  relief  in  this  case,  we  show  affirmatively  that 
he  has  actually  sustained  no  loss  or  injury,  and  can  never  sustain 
any.  This  is  recognised  in  Champion  v.  Brown,  page  409;  as  a 
sufficient  answer  to  any  relief  under  the  bond  of  indemnity,  in 
equity. 

The  remedy  sought  in  this  action,  then,  amounts  to  nothing 
more  than  a  proceeding  to  compel  the  defendants  to  pay  the  debts 
to  the  creditors  of  the  firm ;  and  certainly  there  is  nothing  in  the 
bond  to  warrant  such  a  proceeding.  The  creditors  of  the  firm 
have  their  remedy  at  law,  and  from  the  present  situation  of  com- 
plainant's estate  they  can  never  exercise  it  to  his  damage,  loss  or 
injury. 

The  other  English  authorities  cited  by  complainant's  counsel  are 
founded  on  the  same  principles  and  susceptible  of  the  same  answer 
given  above  to  the  case  in  1  Yernon.  And  it  is  worthy  of  obser- 
vation, that  in  all  the  cases  relied  on,  there  was  some  substantial 
benefit  derived  by  the  covenantor  from  the  contract.    But  in  the 
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present  case,  no  benefit  was  derived  by  the  defendant  Denson,  ex- 
cept perhaps  some  security  for  a  heavy  liability  which  he  had  in- 
curred by  the  bad  faith  of  the  complainant  and  for  his  benefit 

The  Chancellor. 

The  complainant  was  a  member  of  a  mercantile  concern,  com- 
posed of  himself,  Calvin  Hansborough  and  Jesse  Denson,  and  up- 
on retiring  therefrom  took  from  the  other  partners  a  bond  with 
sureties,  conditioned  to  save  him  harmless,  and  to  indemnify  him 
against  "all  loss  and  injury,  damages,  costs  and  charges,"  that 
might  be  incurred  by  him  by  reason  of  his  liability  on  certain 
enumerated  outstanding  debts  against  the  firm.  He  states  that 
the  obligors  in  said  bond  have  not  kept  and  performed  the  condi- 
tion thereof,  but  have  failed  to  pay  one  of  the  claims  which  had 
matured  against  the  firm,  and  that  a  suit  had  been  instituted 
thereon  against  him,  in  the  Madison  circuit  court,  and  charges 
that  they  have  made  no  preparation  to  pay  other  claims  against 
said  firm  as  they  may  become  due;  that  he  will  consequently  be 
subjected  to  suits  upon  them  also,  and  be  thus  irretrievably  ruined. 
He  prays  that  the  defendants  may  be  compelled  to  execute  speci- 
fically their  covenant  and  obligation  to  save  him  harmless  and  in- 
demnify him  against  his  liability  on  account  of  the  debts  of  said 
firm. 

The  answer  of  the  defendants  states,  in  substance,  that  they  are 
laboring  in  good  faith  to  pay  off  all  the  debts  of  the  firm;  thai 
considerable  payments  have  already  been  made,  and  that  they 
have  placed  nearly  all  the  effects  of  the  late  firm,  amounting  to 
double  the  debts  due  from  them,  in  'the  hands  of  a  trustee,  to  be 
applied  in  payment  and  satisfaction  of  said  debts.  The  answer 
exhibits  a  certified  record  from  the  circuit  court  of  Madison  coun- 
ty, showing  that  the  suit  at  law  against  the  complainant  has  been 
dismissed. 

The  defendants  further  insist  in  their  answer,  by  way  of  de- 
murrer, that  the  complainant  does  not  make  such  a  case,  by  his 
bill,  as  entitles  him  to  any  relief  in  this  court  Upon  this  state  of 
the  pleadings,  the  cause  is  submitted  for  final  hearing.  Whether 
the  complainant  is  entitled  to  any  relief  must  depend  upon  the 
construction  to  be  given  to  the  contract  which  is  set  out  in  his 
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bill.  The  liability  of  the  defendants  to  the  complainant,  in  re- 
gard to  the  debts  of  the  partnership,  arises  exclusively  out  of  that 
contract  The  bond,  therefore,  which  created,  must  determine 
the  extent  of  their  liability.  Courts  of  equity  do  not  profess  to 
extend  or  alter  the  terms  of  a  contract,  or  to  apply  different  rules 
c  *  interpretation  from  those  which  obtain  at  law.  They  can  de- 
cree nothing  more  than  that  to  which  a  party  has  entitled  himself 
by  the  terms  of  his  contract.  Looking  to  the  language  of  the 
bond,  I  am  unable  to  place  any  interpretation  upon  it  which  enti- 
tles the  complainant  to  any  remedy,  either  at  law  or  in  equity, 
until  the  contingency  has  arisen  upon  which  his  right  of  action 
was  to  accrue — until,  according  to  its  terms,  he  has  sustained 
some  injury,  incurred  some  loss,  or  suffered  some  damage,  or  been 
damnified  by  the  payment  of  costs  and  charges  resulting  from  the 
failure  of  the  defendants  to  pay  off  or  discharge  the  debts  therein 
enumerated.  The  undertaking  of  the  defendants  was  not  to  in- 
demnify the  complainant  against  prospective  or  anticipated  liabili- 
ty. He  was  already  liable,  in  sdlido,  with  them,  for  die  payment 
of  the  debts  of  the  firm;  but  the  engagement  was  to  protect  him 
against  any  injury  or  damage  he  might  sustain  by  reason  of  that 
liability. 

A  covenant  to  indemnify  against  a  debt,  is  not  necessarily  a 
covenant  to  pay  that  debt  The  terms  of  the  bond  do  not  require 
that  the  defendants  shall,  at  all  events,  pay  the  debts  of  the  firm, 
but  that  they  shall  guard  the  complainant  against  such  payment 
This  may  be  done  in  other  modes  than  actual  payment  The  de- 
fendants may  take  up  and  cancel  the  original  evidence  of  debt  by 
which  the  complainant  is  bound,  and  substitute  new  and  distinct 
liabilities;  or  they  may  interpose  some  legal  ground  of  defence  to 
a  suit  by  the  creditors  and  defeat  a  recovery.  In  both  these  in- 
stances the  condition  of  the  bond  would  be  fully  complied  with, 
and  the  complainant  have  realized  the  whole  object  of  the  con- 
tract 

It  is  not  alleged  or  even  pretended  that  the  complainant  has 
yet  sustained  any  damage  or  suffered  any  loss  on  account  of  the 
alleged  default  of  the  defendants.  On  the  contrary,  it  is  shown 
that  some  of  the  debts  provided  against  were  not  even  due  at  the 
time  of  filing  his  bill.  To  this  extent  the  court  is  asked  to  ant*. 
Yol.1.— 46 
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cipate  default  in  the  defendants,  and  require  precautionary  pay- 
ment, to  meet  a  conjectured  breach  of  their  bond,  and  thus  sub- 
stitute a  deposite  of  money,  as  a  security  to  the  complainant,  in- 
stead of  the  personal  obligation  of  the  defendants,  which  is  aU 
they  contracted  to  give.  This  would  be  going  beyond  any  juris- 
diction which  has  been  exercised  upon  bills  of  quia  timet.  I  re- 
gard the  bond  as  a  covenant  for  the  mere  indemnity  of  the  com- 
plainant, and  not  as  an  undertaking  absolutely  for  the  payment  of 
the  debts  of  the  partnership. 

The  case  of  Douglass  v.  Clark,  14  John.  R.  177,  is  erery  way 
analogous  to  the  one  before  me.  The  court  there  sustained  a  plea 
of  non  damnificatus  to  an  action  on  a  bond  like  the  present,  and 
recognized  the  distinction  between  a  covenant  to  indemnify  against 
a  debt  and  an  agreement  to  pay  that  debt. 

The  same  distinction  is  sustained  in  the  case  of  Chase  c.Hin- 
man,  8  Wend.  R.  456,  where  the  court  say,  "there  is  no  doubt  as 
to  the  general  proposition  that,  in  order  to  recover  upon  a  mere 
bond  of  indemnity,  actual  damage  must  be  shown.  If  the  indem- 
nity be  against  the  payment  of  money,  the  plaintiff  must,  in  gen- 
eral, prove  actual  payment,  or  that  which  the  law  considers  equiv- 
alent to  actual  payment.  A  mere  legal  liability  to  pay  is  not,  in 
such  case,  sufficient."  The  court,  in  that  case,  admit  that  if  the 
indemnity  was  against  a  liability  to  pay,  the  rule  would  be  dif- 
ferent. 

The  case  of  Donely  v.  Rockfeiler,  4  Cow.  R.  263,  is  an  authori- 
ty to  the  same  effect.  I  think  it  is  obvious,  in  the  case  before  me, 
that  the  plaintiff  has  not  shown  such  a  case  as  would  entitle  him 
to  an  action  at  law  upon  the  bond,  and  that  it  is  equally  clear  that 
he  can  have  no  relief  in  this  court.  The  rule  which  requires  a 
plaintiff  to  show  a  present  subsisting  right  of  action,  is  equally 
regarded  in  equity  as  at  law.  A  court  of  equity  will  supply  a 
remedy  where  none  exists  at  law,  but  does  not  profess  to  create  a 
right  of  action  where  the  law  gives  none. 

The  complainant  has  no  right,  either  legal  or  equitable,  to  call 
the  defendants  to  account,  until  he  has  been  damnified  by  their 
failure  to  hold  him  harmless  against  the  debts  of  the  firm.  But 
if  there  had  been  a  breach  of  the  bond,  I  should  much  question 
the  power  of  this  court  to  give  the  complainant  any  relief  touch- 
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ing  it  It  is  a  general  rule  that  a  court  of  equity  will  not  decree 
a  specific  performance  of  a  mere  personal  covenant  sounding  in 
damages,  nor  of  a  contract  relating  to  personalty,  where  compel*-  < 
sation  may  be  had  at  law.  11  Conn.  R.  121;  5  John.  Ch,  R.  195. 
Such  contracts  will  only  be  enforced  where  the  property  fcas  some 
artificial  nature,  or  where  a  breach  of  the  personal  undertaking 
would  be  productive  of  irreparable  injury.  Jeremy's  Eq.  424;  1 
Jac.  <fc  W.  370. 

Several  cases  have  been  referred  to  by  the  counsel  for  the  com- 
plainant, in  the  early  books  of  report,  which  go  to  sustain  the 
jurisdiction  of  a  court  of  equity,  to  decree  performance  of  a  gen- 
eral covenant  of  indemnity,  though  it  sound  only  in  damages. 
The  cases  of  Randolph  v.  Hayes,  1  Vernon  189,  and  Lee  v.  Rook, 
Moseiys  Rep.  318,  are  authorities  for  that  position.  In  the  first 
case,  the  Lord  Keeper  is  reported  to  have  given  as  a  reason  for 
his  decree,  that  the  quantum  of  damages  could  only  be  fixed  by 
an  examination  of  complex  and  intricate  accounts  relating  to  the 
revenue  of  Ireland,  which  could  not  be  made  before  a  jury  on  a 
trial  at  law.  The  want  of  an  adequate  remedy  at  law,  would 
therefore  seem  to  be  the  reason  which  influenced  the  court  in  that 
ease.  I  find  no  late  case  in  the  English  books,  in  which  the  cases 
referred  to  have  been  recognized  as  authority.  On  thd  contrary^ 
their  authority  seems  to  be  questioned,  if  not  denied,  in  the  case 
of  Antrobus  v.  Davidson,  3  Merival  596,  where  the  court  express- 
ly refused  to  entertain  a  bill  for  the  specific  performance  of  a  bond 
of  indemnity.  The  cases  of  Ranelagh  v.  Hays,  and  Lee  v.  Rook, 
were  referred  to  in  support  of  the  bill;  but  Sir  William  Grant  said 
the  dicta  in  the  cases  cited  furnished  no  authority  for  the  demand 
made  in  that  case.  It  is  true,  that  the  case  of  Ranelagh  v.  Hays 
seems  to  be  cited  with  approbation  by  Chancellor  Kent  in  the  case 
of  Champion  tt  al  v.  Brown  &  Brown,  6  John.  Ch.  Rep.  398;  but 
the  engagement  of  the  defendants  in  the  last  mentioned  case  was 
something  more  than  a  mere  covenant  of  indemnity.  The  case 
was  this:  John  Paddock,  by  written  agreement,  purchased  a  tract 
of  land  from  Champion  &  Storrs,  to  be  paid  for  in  six  annual  in- 
stalments, and  died,  leaving  the  purchase  incomplete.  His  ad- 
ministrators, finding  themselves  unable  to  make  the  payments, 
assigned  the  contract  of  Champion  &  Storrs  to  Brown  &  Brown, 
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taking  from  them  a  written  agreement  to  take  up  and  cancel  the 
contract  with  Champion  &  Storrs,  or  to  indemnify  the  administra- 
tors against  it.  Here  then  was  an  agreement  relating  to  real  prop- 
erty, by  which  the  defendants  in  that  case  assumed  affirmatively 
to  pay  off  the  debt  due  from  Paddock  for  the  land.  And  this  is 
the  light  in  which  Chancellor  Kent  viewed  it,  when  he  declared 
the  good  sense  and  meaning  of  the  covenant  was,  that  the  defend- 
ants in  that  case  "intended  to  stand  in  the  place  of  Paddock,  and 
to  assume  the  payments  to  Champion  &  Storrs  with  which  his 
estate  stood  charged."  In  that  case  fraud  was  charged  upon  the 
defendants,  which  the  chancellor  said  was  alone  sufficient  to  give 
jurisdiction  and  sustain  the  bill. 

All  the  cases  which  were  cited  by  the  complainant's  counsel, 
which  are  supposed  to  sustain  the  complainant's  bill,  are  said  to 
proceed  upon  the  doctrine  by  which  courts  are  governed  on  bills 
quia  timet  They  are  expressly  assimilated  to  the  right  of  a 
surety  to  come  into  equity  to  compel  his  principal  to  discharge 
him  from  his  liability.  If  their  authority  depends  upon  the  as* 
sumed  analogy  to  the  law  governing  the  relation  of  principal  and 
surety,  their  application  to  the  case  before  me  may  still  be  well 
doubted.  The  relation  between  the  parties  to  a  bond  of  indemni- 
ty is  in  no  equitable  sense  analogous  to  that  of  principal  and  surety* 
The  right  of  a  surety  to  call  for  precautionary  payment,  by  hia 
principal,  does  not  arise  from  any  contract  between  them,  but  rests 
exclusively  upon  the  doctrine  and  principles  of  a  court  of  equity; 
whereas  die  rights  of  parties  to  a  bond  of  indemnity  arise  from  a 
definite,  legal  obligation,  created  by  express  contract,  having  no 
dependence  upon  abstract  principles  of  equity.  In  this  case  the 
complainant  makes  no  claim  upon  the  defendants  to  pay  the  debts 
of  the  firm,  except  through  the  bond  of  indemnity.  He  shows  no 
separate  equity  against  them;  on  the  contrary,  so  far  as  the  credi- 
tors of  the  partnership  are  concerned,  his  obligation  to  pay  them 
is  both  equitably  and  legally  as  great  as  that  of  the  defendants. 
To  shield  him  against  ultimate  loss  and  injury  on  account  of  that 
liability,  is  the  scope  and  purpose  of  his  bond  of  indemnity. 

Upon  an  ordinary  obligation  to  pay  money,  the  surety  has  an 
undoubted  right  to  compel  his  principal  to  relieve  him;  but  it  is 
otherwise  in  the  case  of  a  bond  of  indemnity,  the  legal  effect  of 
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which  is  to  protect  against  the  consequences  of  future  default,  but 
not  to  entitle  the  party  to  call  for  payment  in  advance,  by  way  of 
preventing  the  risk  of  his  being  thereafter  damnified.  See  Antro- 
bus  v.  Davidson,  3  Merival  578.  To  sustain  such  a  case  would 
be  to  destroy  the  very  nature  of  the  contract  itself.  If  a  party 
holding  a  bond  for  mere  indemnity,  may,  at  his  option,  convert  it 
into  a  present  obligation  to  pay  money,  before  the  contingency  has 
happened  against  which  it  was  given  as  security,  written  contracts 
would  be  a  useless  ceremony,  so  far  as  they  seek  to  limit  and  de- 
fine the  extent  of  the  obligation  intended  to  be  incurred.  I  do 
not  intend  to  affirm  that  a  case  could  not  arise  under  a  bond  of  in- 
demnity which  would  be  proper  for  specific  performance.  Where 
a  party  covenants  affirmatively  to  do  a  particular  act  by  way  of 
indemnity  to  another,  although  the  covenant  may  sound  in  dama- 
ges, yet  if  a  breach  of  it  would  be  productive  of  injury,  irreparable 
at  law,  equity  should  decree  its  performance.  The  case  before  me 
is  not  one  of  that  kind.  There  is  here  no  affirmative  covenant  to 
pay  the  debts  mentioned  in  the  bond;  and  any  breach  of  the  cove- 
nant it  contains  may  be  readily  measured  and  compensated  at 
law.  It  is  sufficient  that  the  defendants'  contract  shows  no  agree- 
ment to  do  that  which  the  complainant  asks  me  to  compel  them 
to  perform. 

I  am  accordingly  of  opinion,  that  the  complainant's  hill  be 
dismissed,  but  without  prejudice  to  any  rights  he  may  have 
at  law. 

46* 
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Where  the  complainant's  bill  required  the  defendants,  who  were  executes,  to  i 
what  eatate  of  their  testator  they  had  received,  and  what  had  beconw  of  the  i 
and  the  defendants  anawered  that  the  assets  which  came  to  their  hands  had  been 
exhausted  in  the  payment  of  the  debts  of  their  testator;  held,  that  the  answer  was 
evidence  against  the  complainant,  and  as  there  was  no  testimony  disproving  it,  the) 
answer  must  be  taken  as  true,  and  the  bill  dismissed. 

In  administering  the  assets  of  an  estate,  private  property  is  to  be  first  espial  to  the 
payment  of  private  debts ;  and  where  it  constitutes  the  only  rand  oat  of  which  pay- 
ment can  be  had,  partnership  debts  are  to  be  postponed  to  private  < 


This  bill  was  filed  against  the  executors  of  P.  T.  Rabb  to  com- 
pel them  to  pay  the  complainants  three  promissory  notes,  two  of 
which  were  made  by  Carothers  and  Rabb,  in  the  lifetime  of  Rabb, 
and  the  other  indorsed  by  Carothers  and  Rabb  to  the  complain- 
ants. After  the  death  of  Rabb,  these  notes  were  reduced  to  judg- 
ment against  Carothers,  and  the  executions  returned  nulla  bona. 
The  bill  charges  that  the  executors  of  Rabb  had  received  assets 
sufficient  to  pay  all  the  debts  of  the  estate,  calls  on  the  executors 
to  discover  what  assets  they  have  received  and  what  disposition 
had  been  made  of  the  same;  and  concludes  with  a  prayer  that  an 
account  be  taken  of  the  amount  due  on  the  notes,  and  that  defend- 
ants be  decreed  to  pay  the  same. 

The  answer  of  the  executors  denies  that  they  have  any  assets 
in  hand,  or  had  any  when  the  bill  was  filed,  and  states  the  estate 
of  their  testator  had  been  sold  and  expended  in  the  payment  of  his 
private  debts. 

The  exhibits  to  the  bill  were,  first,  copies  of  the  three  notes  sued 
on  at  law;  second,  copies  of  the  judgment  executions  with  return 
of  "  nulla  bona"  at  law;  third,  a  certified  copy  of  the  inventory 
of  Rabb's  estate,  showing  assets  to  the  amount  of  two  thousand 
five  hundred  and  thirty-seven  dollars. 
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The  case  was  submitted  for  final  hearing  on  the  bill  and 
answer. 

Montgomery  and  Boyd,  for  complainants. 

Dubuison  and  Yon  Hoesen,  for  defendants. 

The  Chancellor. 

This  case  is  submitted  on  bill  and  answers.  The  bill  requires 
the  defendants  to  answer  what  estate  of  Rabb  they  received,  and 
what  has  become  of  the  same.  This  interrogatory  renders  that 
part  of  the  answer  which  states  that  the  assets  which  came  to 
their  hands  hare  been  exhausted  in  the  payment  of  the  debts  of 
their  testator  evidence  against  the  complainants,  and  as  there  is 
no  evidence  to  disprove  it,  it  must  be  taken  as  true.  And  as  the 
question  of  whether  they  have  or  have  not  assets  constitutes  the 
only  ground  upon  which  they  could  be  made  liable  to  complain- 
ants, there  would  seem  to  be  no  ground  left  upon  which  the  com- 
plainant can  ask  a  decree.  The  answer  omits,  it  is  true,  to  an- 
swer many  of  the  allegations  of  the  bill.  The  only  effect  of  this 
is,  to  throw  the  burden  of  proof  upon  the  complainant,  as  to  thote 
facts  not  admitted  or  denied.  The  complainant  might  have  taken 
exceptions  to  the  answer.  That  the  payments  made  to  private 
creditors,  in  exclusion  of  partnership  creditors,  was  right,  seems 
to  be  settled  by  the  authorities.  In  administering  the  assets  of  an 
estate,  private  property  is  to  be  first  applied  to  the  payment  of  pri- 
vate debts,  and  where  it  constitutes  the  only  fund  out  of  which 
payment  can  be  had,  partnership  debts'  are  to  be  postponed  to  pri- 
vate debts.    See  Bidgely  0.  Carey,  4  Har.  &  McHen.  167. 

The  bill  must  be  dismissed  at  the  complainants'  costs. 
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The  role  at  kuo  is,  that  when  several  peraone  bind  themselves  jointly  and  severally  by 
the  terma  of  their  contract,  and  nothing  appear*  from  the  free  of  it  to  ahow  that  there 
exists  the  relation  of  principal  and  surety,  all  are  to  be  regarded  aa  prindpak.  The 
form  of  the  contract  at  law  precludes  the  party  from  averring  that  he  signed  as  rarefy. 
In  equity,  the  true  relation  of  the  parties  may  be  shown,  notwithstanding  the  Jbra 
of  the  contract  holds  them  all  oat  as  principals. 

A  judgment  against  a  principal  and  surety  does  not  convert  the  surety  into  a  principal 
debtor,  so  aa  to  strip  him  of  any  equity  he  might  subsequently  hare  against  the  cred- 
itor, growing  out  of  hie  character  aa  surety. 

If  a  plaintiff  in  an  execution  release  a  levy  of  the  sheriff  on  personal  piopeily  of  the 
principal  defendant,  against  the  remonstrance  of  a  defendant  who  is  a  surety  of  the 
principal  defendant,  such  surety  will  thereby  be  released,  and  a  new  execution  esn- 
not  issue  against  him  on  the  judgment 

Where  a  lery  was  made  on  the  land  of  the  principal  defendant  in  the  execution,  and 
the  plaintiff;  against  the  will  of  a  co-defendant,  who  was  a  surety,  released  the  levy 
on  the  land,  and  had  a  subsequent  levy  made  on  personal  property  of  the  principal 
defendant,  whereupon  the  principal  defendant  executed  a  forthcoming  bond,  which 
the  surety  refused  to  sign,  and  which  the  plaintiff  agreed  to  accept  without  his  signa- 
ture: held,  that  the  surety  was  discharged,  and  that  the  plaintiff  be  perpetually 
enjoined  from  issuing  his  execution  against  said  surety. 

A  suit  was  brought  by  Mikell  and  Robinson,  executors,  &c.  and 
judgment  recovered  in  Hinds  circuit  court,  against  all  the  makers 
of  the  following  note: 

"February  19th,  1838. 
"Twelve  months  after  date,  we,  or  either  of  us,  promise  to  pay 
unto  John  J.  Mikell  and  Wm.  M.  Robinson,  executors  of  jL  G. 
Moore,  deceased,  two  thousand  four  hundred  and  twenty  dollars, 
for  value  received. 

John  McKnight.     [Seal.] 
H.  T.  Bailey.  [Seal.] 

Wm.  H.  Martin.      [Seal.] 

his 
Wm.  H  Davis.         [Seal.] 
mark 
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Fieri  facias  issued  accordingly,  and  was  levied  on  land  of  John 
McKnight,  in  the  year  1839.    McKnight  was  principal  and  the 
other  parties  sureties.    The  land  was  advertised  for  sale  on  a  par- 
ticular day,  and  Davis,  the  last  named  surety,  was  present  on  the 
day  of  sale,  and  urged  the  sheriff  to  sell  the  land,  and  told  him  he 
would  bid  the  amount  of  the  execution  for  the  same.    The  sher- 
iff, at  the  instance  of  the  plaintiffs  in  execution,  abandoned  the 
sale,  and  made  a  second  levy,  on  three  slaves  of  said  McKnight, 
and  took  a  forthcoming  bond  of  McKnight  and  others  for  the  de- 
livery of  said  slaves.    Davis  refused  to  sign  this  bond.    It  was 
executed  without  his  name,  and  the  plaintiffs5  attorney  made  this 
indorsement  on  it :  "The  sheriff  will  receive  this  bond  in  the  case 
specified  therein.    Oct  29, 1839.    Briggs,  attorney."    This  bond 
was  forfeited,  and  execution  issued  thereon  against  the  principal 
and  sureties  therein.    At  the  return  term  of  this  execution  the 
forthcoming  bond  was  quashed,  at  the  instance  of  one  of  the  sure* 
ties.    The  plaintiffs  then  issued  execution  on  the  original  judg- 
ment against  the  parties  thereto.    Davis  filed  his  bill  to  enjoin  the 
levy  of  this  execution  upon  his  property,  on  the  ground  that  he 
had  been  discharged  by  the  laches  of  the  plaintiffs. 

Foote  &  Hutchinson  for  complainant.    (First  brief  not  filed.) 

Briggs  for  respondents. 

So  far  as  I  can  see,  this  case  depends  on  but  two  points,  viz: 

1.  Can  complainant,  William  Davis  be  regarded  by  the  court  in 
the  light  of  a  surety,  so  as  to  authorize  the  application  to  him  of 
those  rules  of  law  which  under  certain  circumstances  discharge 
a  surety  from  his  liability. 

2.  If  so,  has  the  conduct  of  the  defendant  Robinson  been  such, 
in  connection  with  the  claim  sued  on  in  Hinds  circuit  court,  the 
judgment,  execution,  forthcoming  bond,  <kc.  as  to  exonerate  com- 
plainant from  his  liability  under  the  original  judgment,  the  execu- 
tion on  which  has  been  arrested  by  him? 

1.  By  adverting  to  the  note  sued  on,  we  shall  find  it  a  common 
promissory  note  for  the  payment  of  a  certain  sum  of  money. 
The  makers  bind  themselves  jointly  and  severally,  "we  or  either 
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of  us,"  &c.    They  make  this  promise  also  became  of  value  re- 
ceived by  them. 

And  again,  neither  the  word  principal  nor  the  word  surety  is  to 
be  found  in  said  note;  nor,  indeed,  is  there  a  single  word,  figure, 
or  letter  in  the  note,  or  connected  with  the  signatures  of  the  ma- 
kers, going  to  show  that  either  regarded  himself  as  surety  of 
McKnight,  the  first  in  order  of  the  makers.  On  the  contrary, 
they  appear  before  us,  and  by  their  own  premeditated  act,  as  hav- 
ing all  of  them  received  value  from  Mikell  and  Robinson.  They 
set  out  no  suretyship,  but  all  acknowledge  themselves  fully  and 
absolutely  bound  to  pay  the  sum  of  money  in  the  note  specified. 

In  fact,  if  there  is  or  was  suretyship  in  this  case,  it  was  a  fraud 
upon  the  payees  and  upon  the  world,  or  commercial  world,  to 
omit  stating  it  on  the  face  of  the  instrument 

The  note  given  was  negotiable  paper  of  the  plainest  character 
or  species,  and  while  the  makers  are  allowed  to  protect  or  fortify 
themselves  by  all  proper  legal  means  against  oppression,  &c 
They  are  not  the  less  bound,  when  it  is  amply  in  their  power,  as  in 
this  case,  so  to  word  the  instrument  and  so  to  conduct  themselves 
in  framing  it  and  putting  it  forth  as  a  species  of  currency,  that  an 
innocent  purchaser  may  not  be  deceived  into  acquiring  the  paper 
by  their  carelessness,  negligence  or  omissions. 

Courts  generally,  and  as  I  humbly  apprehend,  courts  of  equity 
especially,  devote  themselves  to  the  suppression  of  fraud  and  a 
prevention  of  its  consequences.  They  regard  the  beautiful  prin- 
ciple conveyed  in  the  admonitory  maxim,  "sic  utere  tuo  ut  aKe- 
num  non  tedas?  as  the  very  rule,  which,  being  freely  rendered, 
expounded  and  applied  in  the  affairs  of  life,  will  not  only  guard 
the  community  against  broils,  crimes,  nuisances,  &c,  but  also  pre- 
vent the  innocent  from  being  defrauded  and  injured  in  their  com- 
mercial contracts,  by  the  wary  and  designing. 

Nothing  is  more  frequently  found  in  the  books  than  the  estab- 
lished principle  that  a  man  may,  by  his  own  acts,  as  well  of  omis- 
sion as  commission,  forever  deprive  himself  of  a  defence  or  legal 
protection  which  otherwise  would  have  been  perfect  for  his  neces- 
sities. 

Take  the  case  for  instance  of  u  Land's  administrators  v.  La* 
coste,"  5  Howard's  Rept  page  471.    The  rights  of  defence  were 
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ruled  to  have  been  yielded  up  by  the  maker  because  of  his  assu- 
rances that  the  note  would  be  paid,  and  thus  the  innocent  purchaser 
protected.  It  is  useless  to  multiply  cases  or  references  on  this 
point 

I  cannot  be  wrong  in  asserting  that  if  either  party  to  a  contract 
having  it  fully  in  his  power,  do,  nevertheless,  determine  so  to  shape 
the  instrument  as  to  convey  but  one  idea  to  the  payee,  and  but  one 
construction  to  the  public,  (encouraged  by  the  laws  of  the  land  to 
purchase  and  deal  in  such  evidences  of  debt,)  he  is  without  remedy 
in  law  or  equity. 

Equity  endeavours  harmoniously  to  follow  the  law,  and  it  is  a 
venerable  and  sound  maxim  of  the  latter  that  '^vigilentibus  non 
dormieniibus  leges  suecurrunt."  And  the  rule  as  to  deeds,  &c, 
holds  equally  good  as  to  promissory  notes,  that  they  are  to  be  taken 
most  strongly  against  the  maker. 

It  is  of  no  consequence  at  all,  (as  I  humbly  apprehend,)  that 
the  property  was  really  purchased  by  McKnight  and  Bailey,  the 
first  makers  of  the  notes  sued  on  by  respondent,  (or  in  other  words,) 
that  W.  H.  Marten  and  W.  Davis,  complainant,  were  not  the  pur- 
chasers, but  merely  assisting  the  others  by  the  weight  of  their 
names. 

The  law  positively  concludes  that  all  participated  in  the  consid- 
eration which  passed  and  that  the  property  was  sold  and  credit 
given  equally,  (perhaps  vastly  more,)  upon  the  faith  of  those  so 
called  sureties  and  their  names.  They  became  positively  bound, 
no  contingency  provided  for,  and  such  language  used,  and  such 
only  as  makes  a  promissory  note  the  joint  and  several  note  of  four 
makers,  not  only  equally  and  fully  bound  by  the  law,  but  binding 
themselves  without  limit  or  restriction. 

I  do  not  admit,  however,  that  styling  themselves  "security"  or 
"  surety"  in  the  note,  could  have  caused  any  difference;  for  it  has 
been  held  in  our  own  courts  that  adding  the  word  "security"  to 
the  name  of  a  maker  does  not  affect  or  change  his  liability.  Ste- 
vens &  Pillet  v.  West  &  Hamilton,  1  How.  p.  308. 

By  our  statute,  in  seeking  to  collect  such  a  note  as  complain- 
ant helped  to  make  to  Mikell  and  Robinson,  it  is  lawful  to  proceed 
against "  any  one  of  the  .obligors  or  makers,"  &c.  That  is  to  say, 
we  might  have  sued  complainant  Davis  as  a  joint  and  several 
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maker  alone,  and  without  even  naming,  much  less  impleading  die 
rest  Yet  it  is  asserted  that  he  is,  in  point  of  fact,  only  a  surety, 
and  entitled  to  protection  as  such  at  the  hands  of  the  lav. 
A  beautiful  and  solid  protection  that  statute  affords,  which  allows 
a  creditor  to  select  the  pretended  or  real  surety  and  wield  the 
power  of  the  law,  for  the  collection  of  money,  against  him  alone ! 
I  think  and  aver  that  this  very  provision  of  the  law  shows  that  in 
the  case  of  a  note  made  by  several,  they  are  every  where  princi- 
pals, and  that  the  relation  of  principal  and  surety  cannot  be  set 
up  at  all. 

It  has  also  been  twice  decided  by  our  highest  court  that  although 
you  may  implead  all  the  makers  of  a  joint  or  joint  and  several 
promissory  note,  yet  you  may  discontinue  as  to  some  and  take 
your  judgment  against  any  one  or  more.  In  other  words,  you 
may  discontinue  as  to  the  principal  maker  who  received  the  prop- 
erty, and  have  judgment  against  a  "surety"  alone;  for  this  is 
clearly  the  result  of  the  case.  2  How.  870;  4  How.  379.  Can 
this  be  called  protecting  a  surety,  or  allowing  that  such  can  be  the 
position  and  attitude  of  any  one  maker  of  a  promissory  note  ?  To 
my  mind  it  is  an  unequivocal  denial  that  any  such  relation  exists 
or  can  be  predicated  of  joint  or  joint  and  several  makers  of  notes. 

Again.  However  the  soundness  of  the  decision  may  be  ques- 
tioned, it  has  nevertheless  been  expressly  decided,  that  a  discon- 
tinuance may  be  entered  against  the  first  indorser,  and  judgment 
be  taken  against  one  or  more  behind  him.  4  Howard  293.  Is 
this  protecting  a  surety,  or  acknowledging  the  relation  to  exist? 
Nay  more.  It  is  our  law,  that  want  of  notice  to  a  prior  indorser 
does  not  discharge  a  subsequent  indorser  who  had  notice;  and  this 
is  not  affected  by  the  consolidation  providing  for  sueing  all 
together.    4  Howard  272. 

His  honor  the  chancellor  need  not  be  reminded  that  this  consol- 
idation act  (of  1837)  as  it  is  termed,  was  designed  for  the  protec- 
tion of  those  much  more  worthy  of  being  styled  and  regarded  as 
sureties  than  the  joint  and  several  makers  of  a  simple,  uncondi- 
tional promissory  note.  Even  they  are  not  protected  under  the 
circumstances  mentioned  in  the  case  alluded  to  above. 

In  the  U.  S.  Circuit  Court  of  Maine,  a  branch,  I  believe,  of 
Judge  Story's  jurisdiction,  it  has  been  decided,  that  where  sureties 
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bind  themselves  as  principals  in  a  bond,  there  is  no  difference  as  to 
their  liability  in  equity  for  the  debt  between  them  and  the  princi- 
pal debtor  for  whom  they  are  sureties.  United  States  v.  Cush- 
man,  2  Sumners'  Cir.  Court  Rep.  426. 

Against  this  view  the  complainant's  counsel  seek  to  oppose  the 
case  of  Sprigg  v.  Bank  of  Mount  Pleasant,  reported  in  10  Peters, 
257,  in  which  case  it  was  held  that  inasmuch  as  all  the  obligors 
acknowledged  themselves  bound  as  principals,  they  are  bound  as 
such,  and  could  not  be  heard  to  set  up  a  suretyship.  All  will  ap- 
prove that  decision,  which  I  assert  confidently  will,  on  examina- 
tion, be  found  decisive  of  no  point  involved  in  this  controversy, 
and  really  to  have  been  greatly  misapprehended  and  mistaken  by 
complainant's  counsel.  I  emphatically  deny  that  the  court  ruled 
that  where  a  surety  sign  an  instrument  without  any  designation  of 
the  character  in  which  he  is  to  be  bound,  he  is  not  precluded  from 
setting  up  a  suretyship,  as  asserted  by  counsel  of  complainant  in 
his  brief.  Indeed  it  was  not  necessary  to  decide  upon  that  point, 
and  the  court  did  not  decide  upon  it.  The  powers  of  a  court  of 
equity  over  such  a  case  as  that  of  Sprigg,  for  his  relief,  were  not 
admitted  at  all,  but  merely  for  the  sake  of  argument,  as  the  lan- 
guage cited  by  complainant's  counsel  shows  on  its  face.  Now 
with  all  deference,  I  submit  that  this  case  from  10  Peters  and  the 
language  of  the  court  are  decidedly  in  our  favor.  Sprigg,  <fcc, 
were  remediless  because  they  acknowledged  themselves  bound  as 
principals.  I  say  that  McKnight,  Bailey,  Martin  and  Davis,  com* 
plainants,  in  making  the  note  as  it  is  framed  and  worded,  did  not 
only  acknowledge  themselves  bound  as  principals,  but  their 
acknowledgment  was  as  full  and  real  and  palpable  as  that  made 
by  Sprigg,  &c.  in  said  case.  As  thus,  for  illustration,  say  that  the 
note  of  McKnight,  Davis,  <fcc.  was  offered  as  it  stands  for  sale  or 
negociation  to  a  New  Orleans  merchant ;  he  examines  into  its  char- 
acter, and  finds  upon  its  face  that  all  the  makers  have  bound  them- 
selves absolutely  for  payment  of  the  money,  jointly  and  severally. 
He  finds,  moreover,  that  there  is  no  such  word  as  principal  or 
surety  on  the  note.  Does  not  the  law  authorize  him  to  conclude 
that  each  and  all  of  these  makers  are  enjoying  and  in  possession  of 
the  value  received,  as  admitted  on  the  note,  and  of  the  property 
purchased  by  the  note?  It  assuredly  (Joes.  Nay,  more,  have  not 
Vol.L-47 
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the  makers  themselves  authorized  him  to  come  to  that  conclusion? 
Assuredly  they  have,  by  forbearing  to  use  such  language  as  would 
have  admonished  the  proposed  purchaser  of  the  equitable  rights 
some  of  them  possessed  as  sureties,  thereby  making  him  cautious 
and  vigilant  in  the  premises?  Assuredly  they  have.  It  is  not  the 
duty  of  the  proposed  purchaser  to  visit  Mississippi  so  as  to  inquire 
into  all  the  circumstances  of  the  case,  and  the  latent  attitude  of 
the  parties;  for  by  omitting  to  admonish  this  purchaser  of  the  pre- 
tended relation  of  the  makers  to  each  other,  they  have  expressly 
acknowledged  that  they  relied  on  deriving  benefit  from  no  such 
matter.  Each  has  acknowledged  to  him  that  he  had  no  right  to 
expect  the  purchaser  to  protect  his  rights  as  surety,  while  he  was 
protecting  himself  in  his  attitude  of  creditor.  Otherwise  it  would 
certainly  operate  as  a  fraud. 

It  is  not  only  a  sound  legal,  but  a  high  moral  and  social  duty, 
incumbent  upon  every  man  making  contracts  in  writing,  that  he 
should  insert  all  the  particulars  of  the  understanding,  I  mean  all 
the  important  particulars.  Hundreds  of  cases  are  found  in  the 
books  to  this  effect 

How  much  negotiable  paper  is  favored  by  our  laws  and  com- 
mercial system,  and  how  much  a  purchaser  is  sought  to  be  pro- 
tected, if  the  law  can  possibly  protect  him,  I  need  not  urge  upon 
the  court 

I  confidently  assert,  then,  that  the  note  of  complainant,  &c.  &c. 
not  asserting  or  intimating  a  suretyship  on  its  free,  expressly  ad- 
mitted that  all  were  principals,  and  thus  the  case  in  10  Peters  is 
decidedly  in  our  favor. 

The  cases  of  People  v.  Jansen,  7  J.  R.  337;  Paine  v.  Packard  & 
Munson,  13  Ibid,  174;  King  v.  Baldwin,  17  Ibid,  384;  and  Rees 
*.  Harrington,  2  Yesey  552, 1  shall  not  dwell  upon;  because  they 
are  cited  merely  to  fortify  cases  by  no  means  such  as  this  be- 
fore us. 

I  might  insist,  also,  with  at  least  plausibility,  that  any  pre-exist- 
ing rights  of  complainant,  as  surety  in  the  note,  were  destroyed 
by  the  judgment  rendered  upon  it,  but  I  do  not  care  to  insist  upon 
the  point    I  feel  that  I  can  do  without  it 

The  case  of  Baird  v.  Rice,  1  Gall  18,  alluded  to  and  relied  upon 
by  the  complainant's  counsel,  merely  establishes  that,  in  case  of  a 
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levy  upon  personal  property,  under  a  judgment,  against  several 
persons,  by  virtue  of  .fieri  facias,  if  the  plaintiff  attends  on  the 
day  of  sale,  and  having  received  payment  of  part,  directs  a  restora- 
tion of  the  property  to  him  whose  property  it  was,  who  afterwards 
absconds,  the  other  defendants  were  free  from  the  debt.  This  is 
undoubtedly  true,  and  simply  for  the  reason,  that  a  levy  upon  a 
sufficiency  of  personal  property  is  a  quasi  satisfaction  of  the  judg- 
ment, and  a  perfect  satisfaction  if  the  plaintiff  interferes,  by  causing 
its  redelivery  to  the  defendant,  &c.  <fcc.  Under  such  circumstan- 
ces I  am  willing  to  admit,  by  reason  of  the  principle  just  stated, 
that  the  other  judgment  debtor  would  be  discharged;  not  because 
of  his  suretyship,  bat  because  in  the  eye  of  the  law  the  judgment 
had  been  discharged  by  the  levy  and  plaintiff's  conduct  in  connec- 
tion with  it,  and  therefore  there  was  an  end  of  the  indebtedness  of 
all  the  defendants.  But  one  satisfaction  could  be  asked;  no  matter 
how  many  defendants  there  were,  and  that  satisfaction  had  been 
made. 

The  case  of  Bullitt's  Executor  v.  Winston,  1  Munf.  269,  also 
relied  on,  is  of  the  same  character;  and  I  do  not  feel  myself  called 
on  to  comment  upon  it 

2.  We  now  come  to  the  second  point — the  conduct  of  the  re- 
spondent Robinson,  in  connection  with  the  proceedings  subsequent 
to  the  judgment,  &c.  <fcc.  It  will  be  recollected,  I  contend,  that 
even  admitting  for  the  sake  of  argument  or  otherwise,  that  the 
question  of  suretyship,  as  made  by  complainant,  can  be  gone  into, 
(and  this  I  confidently  deny,)  yet  the  complainant  is  as  far  from 
making  out  his  case,  or  establishing  a  claim  to  the  notice  of  the 
court,  as  he  was  before.  The  levy  made  on  the  land  of  McKnight, 
before  the  negroes  were  levied  on  and  forthcoming  bond  given,  is 
insisted  by  complainant  as  having  created  "a  specific  lien/'  and  a 
security  for  the  satisfaction  of  the  judgment,  which  could  not  be  re- 
leased without  consent  of  the  surety,  and  of  consequence  without 
discharging  him.  Now,  in  the  first  place,  all  the  property  of 
McKnight,  land  as  well  as  negroes,  and  of  all  the  other  defend- 
ants, came  under  a  lien  as  specific  as  a  lien  upon  any  particular 
piece  of  property-  after  the  rendition  of  the  judgment  Indeed,  it 
is  obvious,  that  when,  by  the  statute  and  decisions  of  the  Court  of 
Appeals,  a  judgment  operates  as  a  lien  upon  all  the  property,  real 


6S6  SUPERIOR  COURT 

William  Davis  ».  John  J.  1GU1 H  aL 

and  personal,  of  the  defendants,  it  is  a  confusion  or  abase  of  terms 
on  the  part  of  complainant  to  speak  of  creating  a  specific  lien  for 
satisfaction  of  the  judgment  upon  any  piece  of  property  particu- 
larly. Thus  the  land  first  levied  upon,  and  the  negroes  secondly 
levied  upon  by  the  sheriff,  were  all,  each  and  every  of  them,  dedi- 
cated by  the  law  to  the  discharge  of  the  judgment 

The  sheriff's  commands  growing  out  of  the  precise  exigency  of 
the  writ  of  fieri  facias,  issued  against  McKnight,  Bailey,  Martin, 
and  Davis,  the  complainant,  were  plain  and  forcible.  He  was 
commanded  "of  the  goods  and  chattels,  lands  and  tenements,"  of 

the  said  defendants,  to  make  the  sum  of dollars,  the  amount  of 

the  judgment.  He  was  not  limited  to  real  or  personal  property, 
but  was  doing  his  duty  provided  he  made  it  out  of  either.  It  is 
true,  that  from  the  terms  of  the  statute,  if  a  defendant  shall 
tender  personal  property  sufficient,  no  fieri  facias  shall  be  levied 
on  lands  and  tenements  of  the  defendant  in  execution;  but  this 
does  not  limit  the  operations  of  the  sheriff  under  the  fi.  fa.  until 
a  tender  of  personal  property  by  defendant  Poindexter's  Code, 
page  200,  section  20.  This  act  I  shall  have  cause  to  allude  to 
again  after  a  while.  The  sheriff  then,  in  making  his  levy  on  land, 
perpetrated  no  wrong;  but  what  was  the  effect  of  the  levy  on  this 
land? 

Does  a  levy  on  land  satisfy,  or  quasi  satisfy,  an  execution? 
Such  seems  to  be  the  view  of  complainant's  counsel;  but  no 
authority  can  be  shown  by  him  to  that  effect 

I  admit  that  the  general  rule  is,  that  a  levy  on  a  sufficiency  of 
personal  property  is  considered  by  the  law  as  a  satisfaction  of  the 
execution,  at  least  for  the  time,  as  in  the  case  of  Baird  v.  Rice, 
and  Bullett's  Executors  v.  Winston,  before  commented  upon.  In 
such  a  case,  the  personal  property  vests  in  the  sheriff  for  the 
benefit  of  the  plaintiff  in  execution.  He  takes  possession  and  gives 
possession  when  a  sale  is  had;  but  a  sheriff  neither  takes  posses- 
sion nor  gives  possession  of  land;  on  the  contrary,  he  is  expressly 
deprived  of  the  power  to  put  the  purchaser  at  his  sale  in  possession 
of  the  lands  sold,  by  our  statute. 

Hence  it  is  clear  that  the  levy  on  the  land  of  McKnight  was  no 
satisfaction  of  the  execution,  and  its  being  levied  on  constituted 
ipso  facto  no  discharge  of  the  other  defendants  in  execution. 
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That  the  first  levy  was  on  land  is  shown  by  the  deposition  of 
the  sheriff,  and  by  the  brief  of  complainant's  counsel. 

But  great  stress  is  laid  on  the  fact  that  McKnight,  after  levy 
upon  and  advertisement  of  his  land,  came  forward  and  tendered 
negroes  to  satisfy  the  execution,  whereupon  a  forthcoming  bond 
was  given,  &c;  and  when  this  was  done  Sheriff  Demoss  "  con* 
sidered  the  levy  on  the  land  cancelled;'9  and  thus  it  does  not  appear 
on  the  record  at  all. 

Now  if  we  advert  again  to  the  act  found  on  page  200  of  Poin- 
dexter's  Code,  section  20,  we  find  that  land  is  given  a  sort  of  fiscal 
or  feudal  superiority  over  personal  property,  and  that  the  officer  is 
not  suffered  to  levy  on  land  of  a  defendant  if  personal  property 
sufficient  is  tendered  to  him;  and  this  rule  of  conduct  was  and  is 
obligatory  upon  the  officers  of  the  court,  notwithstanding  nowa- 
days negroes  have  become  vastly  more  valuable  than  land. 

It  is  not  denied  by  opposite  counsel  that  if  negroes  had  been 
tendered  at  the  time  of  the  levy  on  the  land  of  McKnight,  the 
sheriff  would  have  been  compelled  to  take  the  negroes  $nd  preter- 
mit the  land  for  the  time,  such  is  the  stringency  of  the  statute  for 
such  cases  made  and  provided.  The  policy  of  the  law  being  evi- 
dent, can  it  be  asserted  or  shown  that  McKnight  was  absolutely 
barred  or  estopped  from  bringing  himself  within  this  policy,  and 
saving  the  habitation  of  his  family  and  the  scene  of  his  labors  at 
any  time  before  sale  by  the  officer,  merely  because  the  officer  had 
made  a  levy  on  the  land,  which  is,  as  it  were,  a  mere  "demonstra- 
tion" towards  collecting  a  debt  in  a  particular  way?  I  cannot  for 
a  moment  think  so. 

A  party  defendant  may  have  his  negroes  levied  on,  they  may  be 
taken  from  his  possession,  and  after  due  notice  of  the  pendency 
and  urgency  of  the  execution,  may  not  tender  his  forthcoming 
bond  until  the  day  before  the  sale  at  least,  and  as  the  forthcoming 
bond  law  is  practically  expended,  at  the  very  instant  of  sale  may 
tender  his  delivery  bond,  and  yet  a  debtor  shall  not  save  his  habi- 
tation and  his  crops,  &c.  by  giving  up  negroes  in  satisfaction  of 
the  debt,  merely  because  the  officer  says  he  has  made  a  levy  on 
land.  With  deference  to  the  court  and  opposing  counsel,  the  idea 
is  preposterous. 

The  levy  on  the  negroes  was  then  valid  and  in  conformity  to 

47* 
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the  exigency  of  the  writ  of  fieri  facias;  and  even  if  disapproved 
of  by  complainant  Davis,  being  legal  in  itself,  his  consent  was  not 
to.  be  asked.  Besides,  this  proceeding,  (if  Davis  really  was  a 
surety,)  was  palpably  for  his  benefit,  inasmuch  as  negroes  are  per- 
ishable and  removable,  and  it  is  best  that  such  property  should 
under  existing  circumstances  be  given  over  to  the  discharge  of  an 
execution,  if  it  is  possible  to  do  so.  In  the  mean  time,  the  lien  on 
the  land  is  preserved  by  the  laws  of  the  land,  to  be  resorted  to  if 
the  negroes  fall  short. 

The  negroes  being  levied  on,  a  forthcoming  bond  was  given,  into 
which  complainant  refused  to  enter,  and  it  is  insisted  that  this 
was  making  a  "  new  contract/'  by  which  he  was  discharged.  A 
binding  contract  must  be  made  by  one  both  "  able  and  willing  to 
contract.'1  It  is  of  the  essence  of  it  that  it  is  voluntary.  What 
the  statutes  permit  to  a  defendant  cannot  be  the  plaintiffs  contract. 
The  forthcoming  or  delivery  bond  was  intended,  in  the  first  place, 
to  save  to  the  defendant  in  execution  the  expenses  attending  the 
keeping  of  the  property  until  the  sale,  which  might  be  a  consider- 
able length  of  time;  and  also  it  was  presumed  that  the  defendant 
would  take  better  care  of  perishable  property  than  the  officer. 
Tuck.  Com.  2  vol.  It  was  not  intended,  (however  since  perverted 
in  practice,)  to  give  a  certain  delay  of  payment  to  the  debtor. 

I  presume  it  will  not  be  denied  that  a  sheriff  is  compelled  by 
the  law  to  take  a  forthcoming  bond,  if  the  signers  are  good.  By 
the  act  of  23d  Jan.  1824,  it  is  enacted  that  it  shall  be  the  duty  of 
the  sheriff  serving  an  execution  on  slaves  or  other  personal  prop- 
erty to  take  such  a  bond,  "if  the  person  whose  property  is  levied  on 
will  give  sufficient  security,"  &c.  If  then  the  levy  on  the  negroes 
was  valid,  the  sheriff  was  forbidden  to  refuse  to  take  a  forth- 
coming  bond  of  McKnight;  and,  from  the  language  of  the  act,  it 
is  his  duty  to  receive  it,  "  if  the  person  whose  property  is  levied  on 
will  give  sufficient  security,"  and  even  though  co-defendants  axe 
omitted  or  refuse  to  go  into  the  bond;  otherwise  the  statute  and  its 
reasons  of  policy  would  be  defeated.    5  How.  480. 

The  giving  the  forthcoming  bond  to  the  sheriff,  then,  being  a 
legal  right  conferred  on  any  of  the  defendants  whose  property 
might  be  levied  upon,  thus  far  certainly  no  new  contract  was 
made  by  the  plaintiffs  in  the  discharge  of  complainant.    The  law 
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forces,  absolutely  forces,  the  plaintiffs  into  this  predicament  The 
forthcoming  bond-law  does  not  ask  the  plaintiffs  to  consent  or 
to  step  forward  and  make  this,  so  called,  "new  contract."  Indeed 
it  is  clear  to  my  mind  that  if  plaintiffs  are  allowed  to  think  and 
act  independently  on  such  matters,  they  will  never  voluntarily 
consent  to  keep  money  from  their  pockets  by  the  delay  of  a  forth- 
coming bond. 

Complainant  contends  not  only  that  this  was  a  "new  contract," 
but  that  it  was  made  without  his  consent;  that  he  was  not  a  party 
to  it,  and  "was  thrust  out  of  the  case." 

"No  state  shall  pass  any  law  impairing  the  obligation  of  con- 
tract^" Can  the  law,  nevertheless,  force  a  plaintiff  into  a  new 
contract? 

From  what  has  been  said  and  cited,  it  is  clear  that  it  is  not  a 
"new  contract."  Secondly — if  done  without  his  consent,  still  he 
must  blame  the  law,  not  the  defendants;  and,  thirdly,  if  he  was 
"thrust  out  of  it,"  he  thrust  himself  out,  by  his  own  acknowledg- 
ment, and  his  almost  passionate  refusal  to  enter  into  the  forthcom- 
ing bond. 

By  going  into  the  bond  he  might  at  once  have  paid  the  debt 
and  been  subrogated  to  the  rights  of  the  creditors,  and  "succeeded 
in  his  remedy." 

But  it  is  contended  on  the  other  side  that  the  security  afford- 
ed by  the  first  levy  had  been  lost  by  the  release  of  the  land  and  a 
new  levy.  To  this  it  is  obvious  to  answer  that  there  was  no 
release  at  all,  and  the  land  continued  as  fully  subject  to  the  judg- 
ment as  it  was  upon  its  rendition,  or  at  any  time  thereafter.  And, 
even  admitting  that  complainant  was  hardly  dealt  by,  the  sheriff 
produced  it,  and  he  must  look  to  him.  If  he  had  levied  on  per- 
sonal property  in  the  first  place,  sufficient  to  satisfy  the  debt,  com- 
plainant's discharge  might  have  been  made  out;  and  this  is  strict- 
ly consistent  with  the  principle  that  directly  in  the  line  of  his 
duties-  and  in  treading  that  line,  he  is  as  much  the  agent  of 
plaintiff  as  of  the  defendant. 

I  am  informed  that  this  court  has  decided  (as  it  certainly  is  the 
law)  that  a  sheriff,  commanded  to  make  dollars,  cannot  take  paper 
money,  or  mules,  or  horses,  in  satisfaction  of  the  execution.    He 
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is  not  treading  the  line  of  his  agency,  as  defined  by  the  law  and 
defined  by  the  exigency  of  his  fieri  facias. 

If  these  proceedings  were  legally  taken,  either  ordered  by  the 
law  expressly  or  sanctioned  by  it,  it  was  damnum  absque  injuria, 
no  matter  what  disagreeable  consequences  resulted  from  them. 
These  difficulties  and  results  are  presumed  to  be  in  the  eye  of 
every  one  who  becomes  bound  to  pay  his  own  or  another's  debt, 
and  cannot  possibly  be  charged  either  to  the  plaintiff  or  the  law  of 
the  land. 

But  the  forthcoming  bond  was  given,  (although  not  made  by 
complainant  Davis,)  and  respondents  are,  as  expressly  stated  in 
the  answer,  no  farther  connected  with  it  than  by  their  indorse- 
ment through  their  attorney,  viz.  "the  sheriff  will  receive  this  bond 
in  the  case  specified  therein.  Oct  29th,  1839.  Briggs,  att'y." 
This  will  probably  be  used  to  eke  out  the  assumption  that  the  in- 
tervention of  the  forthcoming  bond  was  making  a  new  contract, 
and  that  this  indorsement  was  evidence  of  the  contract  This  is 
easily  answered. 

I  hope  it  is  perfectly  plain  that,  in  the  abstract,  the  giving  a 
forthcoming  bond  is  not  making  a  new  contract  for  a  valuable 
consideration — see  Newell  &c.  v.  Hamer  &c.  4  How.  684;  for,  if 
so,  certainly  the  law  assumes  to  make  new  contracts  for  parties 
litigant  without  the  consent  of  one  of  them  and  for  the  benefit  of 
the  other,  most  decidedly. 

But  does  the  indorsement  aforesaid  make  a  contract,  and  a  "new 
contract,"  out  of  that  which  is  no  contract  at  all  ?  If  so,  it  is  a 
potent  indorsement,  indeed. 

The  object,  scope,  tendency  and  utility  of  that  indorsement  are 
plain.  The  sheriff  says  he  was  not  convinced  of  the  propriety  of 
receiving  the  bond  without  the  name  of  Davis,  who  flatly  refused 
to  become  a  party  to  it. 

The  bond  was  in  the  possession  of  the  sheriff,  having  been 
brought  to  him  ready  perfected;  and  he  applies  to  the  other  party 
to  know  whether  the  bond  (as  it  was)  would  be  considered  good 
as  to  the  signers.  The  plaintiffs,  by  attorney,  confiding  in  the 
solvency  of  the  signers,  and  not  wishing  to  be  hard  or  exacting, 
agree  to  the  reception  of  the  bond  as  taken  by  the  sheriff.  It  is 
nothing  more,  in  short,  than  the  expression  of  a  willingness  to 
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risk  that  bond,  the  names  being  genuine.    Nothing  more  can  be 
tortured  out  of  it. 

Assuredly  it  would  be  going  an  unconscionable  length  to  assert 
that,  in  addition  to  this,  the  plaintiffs'  attorney  guaranteed  the 
genuineness  of  the  signatures  also,  in  addition  to  their  solvency. 
It  turned  out  that  Elias  Tickers  had  not  made  the  bond,  although 
the  sheriff  had  received  it  with  his  name  upon  it,  and  said  Vickers 
having  got  the  execution  stayed  by  supersedeas,  induced  the  court 
to  quash  the  bond,  so  far  as  he  was  concerned. 

S.  C.  Barton,  finding  the  court  in  a  quashing  humor,  also  obtain- 
ed an  order  for  his  discharge  from  it,  and  there  being  then  none 
but  two  insolvent  names,  it  was  quashed  as  to  them,  so  as  to  en- 
able plaintiffs  to  resort  to  the  original  judgment.  What  was  there 
wrong  or  illegal  in  this,  and  what  say  the  cases  as  well  as  the  phi- 
losophy of  forthcoming  bonds. 

In  the  first  place,  as  has  been  before  remarked,  the  object  in 
awarding  the  use  of  the  delivery  bond,  was  to  save  the  expense  of 
keeping  the  property  in  the  sheriff's  hands  between  the  levy  and 
sale;  secondly,  to  preserve  the  property. 

In  seeking  to  accomplish  these  objects  the  eye  of  the  law  could 
not  foil  to  see  that  it  was  reposing  considerable  confidence  in  the 
defendant  to  whom  the  property  should  be  delivered,  and  who 
might  eloign  and  remove  it.  To  counterbalance  this  and  render 
justic^to  the  plaintiff  in  execution,  as  well  as  favor  to  the  defend- 
ant, security  was  required  for  the  forthcoming  of  the  property. 
In  these  days  great  delay  also  ensues  upon  the  giving  of  this  bond, 
which  is  resorted  to  merely  for  delay. 

It  is  obvious  that  the  security  of  the  bond  is  entirely  for  the 
benefit  of  the  plaintiff;  and  if  he  chooses  to  relinquish  the  security 
derived  from  it,  and  risk  resort  back  to  the  original  judgment,  I 
cannot  doubt  that  for  sufficient  reasons  he  has  aright  to  do  so,  and 
perhaps,  without  sufficient  reasons,  of  his  own  mere  motion.  A 
defendant  cannot  quash  his  forthcoming  bond,  except  for  real  de- 
fects, if  he  can  quash  it  at  all,  which  is  doubtful  to  say  the  least.  He 
cannot  readily  do  this,  because  he  is  thus  seeking  after  the  risk  of  the 
loss  of  the  debt  by  giving  him  possession  of  the  property  and  the 
delay  occasioned  by  the  resort  to  the  bond,  to  deprive  the  plain- 
tiff of  that  security  which  the  defendant  tendered  himself,  and 
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which  plaintiff  may  regard  as  furnishing  the  only  reliable  means 
of  saying  his  money.  What  is  the  consequence  should  a  plaintiff 
even  arbitrarily  set  aside  a  forthcoming  bond  given  for  his  security? 
He  obviously  loses,  with  us,  six  months  more,  for  another  bond 
may  be  given  when  his  execution  comes  out  on  his  original  judg- 
ment Does  this  course  prejudice  the  defendant?  Certainly  not: 
he  has  derived  all  the  possible  advantages  from  the  use  of  the 
bond,  and  will  get  an  opportunity  of  giving  another  bond,  and 
gaining  more  time  by  this  course  of  the  plaintiff  Neither  is  injured, 
and  the  plaintiff  has  a  right  to  dispense  with  the  protection  and 
security  devised  for  his  benefit.  He  may  also  elect  to  consider  a 
forthcoming  bond  signed  by  the  parties  alone,  without  securities,  as 
good,  and  elect  to  stand  by  it    3  Call,  page  13. 

I  firmly  believe  it  to  be  the  law  that  a  plaintiff  may  of  his  own 
mere  motion,  and  without  any  reason  given,  risk  the  safety  of  his 
debt  by  quashing  the  forthcoming  bond  given  by  the  defendant 
Indeed  it  is  not  a  little  remarkable,  that  nearly  every  case  of  bond- 
quashing  found  in  the  books,  records  that  it  was  done  by  the  plain- 
tiff, and  for  reasons  which  would  not  have  justified  it  on  the  part 
of  the  defendant 

Now,  according  to  late  Mississippi  decisions,  a  forthcoming  bond 
is  forfeited,  and  is  adjudgment  on  the  day  of  delivery  of  the  pro- 
perty, and  default  made.  4  Howard,  page  347.  If  the  bond  is 
vacated,  however,  set  aside  or  annulled  at  the  next  term,  (here  is 
no  such  judgment  of  course,  no  lien  created  by  it,  and  no  satisfac- 
tion of  the  original  judgment  In  other  words,  a  forthcoming  bond 
forfeited,  even  though  defective,  is  a  bar  to  any  further  proceedings 
on  the  original  judgment  until  quashed.  Taylor  v.  Duodas,  1 
Washington,  page  92. 

"  The  old  right  does  not  close  until  the  new  is  authorized  to 
succeed  it,"  language  of  Judge  Roane  in  Lusk  v.  Ramsey,  3  Mun- 
ford,  page  454.  A  forthcoming  bond  forfeited  is  not  the  same  as 
actual  payment,  or  satisfaction  of  the  original  judgment  Ran- 
dolph v.  Randolph,  3  Rand,  page  490.  And  if  on  action  cm  a  bond 
executed  by  principal  and  surety,  judgment  go  against  the  surety 
alone,  and  he  gives  a  forthcoming  bond  which  is  forfeited,  this  will 
not  discharge  the  principal.  Same  case,  page  490.  Again,  two 
separate  suits  are  brought  against  maker  and  securities ;  forthcom- 
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ing  bond  is  given  by  the  maker,  prior  in  time  to  that  given  in  the 
judgment  against  the  security.  Held,  that  the  forfeiture  of  the 
forthcoming  bond  against  the  maker  was  not  a  satisfaction  of 
the  judgment  against  the  security.  McNutt  <fcc.  v.  Wilcox  & 
Feame,  3  Howard  417.  I  cite  this  case  more  particularly  to 
show  that  the  giving  of  a  forthcoming  bond  by  the  maker 
was  not  pretended  for  a  moment  to  have  been  a  new  con- 
tract, operating  to  the  discharge  of  the  surety.  Such  a  ground 
is  not  hinted  at  for  a  moment.  I  refer  generally  to  Taylor 
t\  Dundas,  1  Wash.  92,  and  Downman  v.  Downman's  Execu- 
tor, 2  Wash.  189. 

But  it  is  not  denied  or  controverted,  that  Elias  Vickers  had  a 
right  to  release  himself  upon  plea  of  non  est  factum  to  the  bond, 
and  if  its  strength  could  be  demolished  and  annihilated  by  the 
action  of  the  court,  in  retiring  two  of  the  obligors,  and  the  only 
two  of  any  avail,  had  the  plaintiffs  made  any  absolute  contract 
sustained  by  the  bond  at  all  events,  and  though  but  one  should 
remain  bound  in  connection  with  it?  The  idea  is  most  strange. 
The  plaintifls  were  therefore  authorized,  and  being  executors  and 
fiduciaries,  they  were  positively  bound  to  do  away  with  the  bond 
wider  the  circumstances,  and  get  back  upon  the  strength  of  the 
original  judgment 

What  says  our  statute?  \il1f  a  forthcoming  bond  be  at  any  time 
quashed  as  faulty,  the  obligee  or  obligors  in  such  bond  may  have 
execution  on  his  or  their  judgment,  in  the  same  manner,  as  if 
such  forthcoming  bond  had  never  been  taken."  Poindex.  Code, 
page  204,  section  30. 

We  say,  then,  that  our  bond  having  been  useless  to  us,  and 
having  been  quashed,  we  have  the  best  authority  for  reverting 
back  to  the  original  judgment  against  McKnight,  Bailey,  Martin, 
and  Davis.  That  Davis  is  in  this  judgment  is,  and  was  his  own 
fault,  and  if  he  should  be  injured,  it  is  damnum  absque  injuria. 
The  law  cannot  indemnify  against  the  imprudence  of  giving 
promissory  notes  or  becoming  surety  for  another.  A  simple  re- 
mark or  two,  and  I  shall  conclude  this  argument. 

It  seems  to  me  that  the  whole  merits  of  the  complainant's  claim 
to  the  consideration,  depend  on  the  assertion  of  a  principle,  than 
which  nothing  is  more  unfounded  in  law  or  more  unreasonable, 
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viz. :  "  that  an  execution  is  satisfied  as  well  by  a  lien  on  land  as 
on  personal  property." 

It  is  assumed  also  that  a  forthcoming  bond  is  a  new  contract 
between  plaintiff  and  the  first  maker,  operating  to  the  discharge 
of  the  latter,  but  I  cannot  but  regard  this  as  a  mere  make-weight 
If  any  one  respectable  case  can  be  found  in  favor  of  either  of  these 
positions,  I  shall  yield,  if  not  gracefully  and  willingly,  at  least 
without  any  very  rebellious  murmurings.  The  case  in  4  How- 
ard p. ,  is  very  full  on  this  subject 

Concerning  the  law  tending  generally  to  the  discharge  of  a 
surety  by  reason  of  the  conduct  of  the  principal,  opposite  counsel 
and  myself  do  not  differ  in  many  particulars.  I  therefore  have 
not  discussed  it,  except  as  applicable  to  the  special  facts  of  this 
case. 

Foote  and  Hutchinson  in  reply. 

In  the  face  of  the  authorities  cited  by  complainant,  respondents' 
counsel  has  attempted  to  show  that  where  the  parties  to  a  note  or 
other  instrument  neglect  to  designate  the  character  in  which  they 
are  to  be  bound,  by  the  words  principal  and  surety,  the  surety  is 
thereby  precluded  from  alleging  that  he  was  surety  only.  He 
assumes  the  position  that  the  surety  thus  enables  the  payee  to 
assign  such  note  or  other  instrument  to  a  third  person,  who  may 
be  ignorant  of  the  fact  that  he  is  liable  only  as  surety;  that  this  is 
a  fraud  upon  the  commercial  world,  and  therefore  such  surety 
cannot  assert,  either  in  a  court  of  law  or  equity,  that  he  is  liable 
as  such,  or  claim  that  protection  which  the  law  extends  to  that 
class  of  debtors. 

In  support  of  this  position  by  respondent  he  cites  the  cases  of 
Land's  administrator  v.  Lacoste  et  a/.,  5  Howard,  471,  and  Hamer 
t>.  Johnston  et  al.,  5  Howard,  724.  What  principle  of  law  is  de- 
clared in  these  cases?  Under  our  statute,  the  maker  of  a  note 
has  a  right  to  impeach  the  consideration,  &c.  of  such  note  in  the 
hands  of  the  assignee.  But  it  was  declared  by  the  court,  that  die 
advantage  afforded  the  maker  or  makers  of  a  note,  by  this  anti- 
commercial  enactment,  might  be  lost  or  waived  in  certain  cases. 
That  where  the  reception  of  the  note  by  the  assignee  has  been 
superinduced  by  the  assurance  of  the  maker  that  he  has  no  de- 
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fence,  such  maker  shall  not  be  allowed  afterwards  to  set  up  his  de- 
fence against  the  assignee. 

But  where  the  contemplated  assignee  makes  the  inquiry  of  a 
surety  to  such  note,  and  known  to  be  such,  and  who  was  ignorant 
at  the  time  of  the  facts  constituting  the  defence,  the  assurances  of 
such  surety,  it  is  declared,  shall  not  prevent  him  from  setting  up 
his  defence,  even  as  against  the  assignee.  See  Honore  v.  Dough- 
erty et  al.  4  Bibb,  280.  And  for  the  plainest  reason,  that  a  surety 
who  may,  and  often  is,  unacquainted  with  the  consideration  of  the 
note,  shall  not  thus  be  entrapped  by  a  third  person,  and  thereby 
deprived  of  any  meritorious  defence  he  may  have. 

The  position  of  the  respondent  is,  however,  overthrown  by  his 
own  admissions.  (See  his  argument.)  "  I  do  not  admit,  however, 
that  styling  themselves  'security'  or  ( surety'  in  the  note,  could 
have  caused  any  difference;  for  it  has  been  held  in  our  courts  that 
adding  the  word  '  security'  to  the  name  of  a  maker  does  not  affect 
or  change  his  liability."  Stevens  and  Pillet  v.  West  and  Hamil- 
ton, 1  How.  310. 

The  argument  of  respondent  is  this :  because  the  payee  of  a  note 
made  by  a  principal  and  surety  without  any  designation  of  cha» 
meter,  might  assign  such  note  to  a  third  person  unacquainted  with 
the  relationship  of  the  makers;  therefore  the  surety  shall  be  con- 
sidered in  the  light  of  a  principal,  and  be  absolutely  bound  as 
such.  But  before  this  principle  can  be  deduced,  in  view  of  the 
case  of  Stevens  and  Pillet,  it  must  be  presupposed  that  in  no  pos- 
sible case  can  the  relation  of  principal  and  surety  be  set  up  at  ali 
We  are  willing  to  concede  every  principle  decided  in  the  cases 
cited  by  respondent  in  support  of  his  first  position,  but  with  due 
deference  we  confidently  assert,  they  fail  utterly  in  sustaining  it. 

Again,  the  same  ground  is  inferred  from  die  decisions  of  the 
High  Court  of  Errors  and  Appeals  in  the  cases  of  Vickery  et  al*. 
Rector,  4  How.  293,  and  Wilcox  et  al.  Mitchell  et  al.  4  How.  27& 
In  the  latter  case,  the  court,  in  their  construction  of  the  statute  of 
1837,  take  the  ground  simply  that  the  statute  alluded  to  does  not 
alter  the  rule,  that  when  indorsements  are  separate  and  distinct, 
want  of  notice  to  a  prior  indorser  will  not  discharge  a  subsequent 
indorser  who  had  notice.  This  is  certainly  but  asserting  a  princi- 
ple plainly  laid  down  in  all  the  books  on  commercial  law.  Chitty 
Vol.  1—48 
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on  Bills,  528.  If  an  indorser  of  a  bill  or  note  receive  notice  of 
its  dishonor,  he  must  immediately  take  it  up,  and  give  notice  Id 
the  antecedent  parties  whom  he  means  to  charge;  otherwise  they 
will  not  be  holden.  Morgan  v.  Woodworth,  3  J.  Cases,  89.  The 
remedy  of  a  subsequent  indorser  is  here  clearly  pointed  out;  upon 
receiving  notice  of  dishonor  he  may  have  recourse  by  taking  up 
the  note  or  bill  and  notifying  prior  indorsers.  See,  also,  5  Cowan, 
303.  This  is  declared  to  be  the  law,  with  regard  to  indorsers,  in 
New  York;  yet  the  relation  of  principal  and  surety,  as  between 
the  makers  of  promissory  notes,  has  been  frequently  recognized  to 
exist  See  Fulton  v.  Matthews  &  Wedge,  15  J.  R.  433,  and  many 
other  cases. 

Sureties,  (properly  so  called,)  and  indorsers  stand  on  different 
footing;  the  distinction  between  them  is  clearly  drawn  in  the  case 
of  Bullitt  et  al.  v.  Thatcher  et  at.  5  Howard,  689.  Chief  Justice 
Sharkey  says,  "  to  a  certain  extent,  and  for  certain  purposes,  an  ac- 
commodation indorser  may  be  regarded  as  a  surety.  The  object 
of  such  an  indorsement  is  to  secure  the  debt,  but  the  undertaking 
or  contract,  in  a  strictly  legal  point  of  view,  is  materially  varied 
from  that  of  an  ordinary  surety.  In  the  one  case,  it  is  several 
only,  whilst  in  the  other  it  is  always  joint  or  joint  and  several. 
An  indorser  undertakes  to  pay  the  debt  himself  on  condition: 
when  the  condition  is  performed  by  giving  him  notice  of  demand 
fund  refusal,  his  undertaking  becomes  absolute,  it  is  not  secondary." 

"  A  mere  surety  in  a  joint  liability  may  resort  to  chancery  and 
compel  the  holder  of  the  bond  to  use  proper  diligence.  In  both 
cases,  however,  a  new  and  binding  contract  for  delay  would  dis- 
charge the  surety." 

The  rights  of  sureties,  and  the  limits  of  their  undertaking  are 
here  asserted  in  most  emphatic  terms.  It  is  useless  .to  multraly 
cases  on  this  point  It  remains  to  be  considered  whether  in  this 
case  the  complainant  is  entitled  to  a  discharge. 

We  have  attempted  to  show,  that  by  the  first  levy  on  the  land 
of  McKnight  an  available  security  was  obtained  for  the  payment 
of  the  debt;  that  by  releasing  that  and  resorting  to  other  property, 
the  complainant  was  deprived  of  the  advantage  of  that  security; 
and  that  by  the  taking  of  a  forthcoming  bond,  under  the  circum- 
stances, without  the  seal,  and  consent  of  complainant,  deprived 
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him  both  of  the  right  of  subrogation,  and  his  remedy  in  a  court  of 
equity  by  a  bill  of  quia  timet 

It  is  admitted  that  by  the  statute  of  1824,  all  the  property  of 
the  defendant,  whether  real  or  personal,  is  bound  by  the  judgment, 
just  as  it  was  formerly  under  the  statute  of  1822,  by  the  delivery 
of  the  execution  to  the  sheriff. 

What,  then,  is  the  effect  of  this  general  lien?  It  confers  the 
right  on  any  or  all  of  the  defendants'  property  for  the  satisfaction 
of  the  judgment,  to  the  exclusion  of  all  other  adverse  interests 
arising  subsequent  to  such  judgment,  and  if  not  lost  by  the  delay 
of  plaintiffs,  upon  making  the  levy  and  selling,  the  title  of  the 
purchaser  relates  back  to  the  time  of  the  judgment,  and  cuts  out 
intermediate  incumbrancers.  It  is  true,  that  since  the  repeal  of  the 
55th  section  of  chapter  27,  Poindexter's  Code,  page  212,  the  sheriff 
cannot  put  the  purchaser  of  real  estate  under  execution  into  pos- 
session. He  is  turned  over  to  his  action  of  ejectment  But,  in 
nearly  all  other  particulars,  the  lands  of  judgment  debtors  are 
treated  as  chattels.  They  may  be  tendered  to  the  sheriff  by  the 
defendant,  in  discharge  of  his  body  taken  under  a  ca.  sa.  the  same 
as  slaves  or  other  personal  property.    Rev.  Code,  199,  sec.  15. 

When  they  are  taken  by  the  sheriff  under  aji.fa.  and  remain 
in  his  hands  unsold,  he  cannot  abandon  the  levy  and  proceed 
against  other  property  of  the  defendant,  but  must  make  return 
accordingly,  and  the  lands  so  levied  must  be  sold  under  a  writ  of 
venditioni  exponas.    Rev.  Code,  200,  sec.  18. 

Would  it  not  be  absurd  to  say,  that  when  the  defendant  failed 
to  tender  personal  property  in  the  first  instance,  the  sheriff  is  at 
liberty  to  abandon  a  levy  made  on  land  sufficient  to  satisfy  the 
judgment,  and  resort  to  personal  property,  as  in  this  case?  We 
have  shown  that  sureties  may  be  discharged  by  acts  of  the  sheriff 
alone.    3  Mun£  417. 

In  this  case  the  sheriff  resorted  to  personal  property,  on  the  day 
appointed  for  the  sale  of  the  land  first  levied,  with  the  express  ap- 
probation of  the  respondent,  under  circumstances  well  calculated 
to  awaken  him  to  the  hazard  of  the  course  pursued  by  him.  We 
do  not  insist  that  the  first  levy  was  a  satisfaction  of  the  judgment; 
but  it  entitled  the  sheriff  to  proceed  with  the  sale  for  that  object: 
and  insist,  confidently,  that  releasing  that  levy  and  taking  a  forth- 
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coming  bond,  without  the  consent  of  complainant,  was  a  fraud 
upon  him. 

If  Davis  had  been  a  co-maker  of  the  note  as  principal,  and  die 
forthcoming  bond  (taken  without  his  seal)  had  not  been  quashed, 
he  would  have  been  entirely  free  from  the  original  judgment,  how- 
ever fruitless  the  statutory  judgment  might  have  been.  Sanders 
ei  al.  v.  McDowell,  Adm'r,  4  How.  9.  No  execution  could  have 
issued  on  it  It  could  not  have  been  reversed  for  error.  1  How. 
64;  2  Wash.  R.  183;  3  How.  34,  60. 

Without  inquiring  whether  the  circuit  court  erred  in  quashing 
the  bond,  we  contend  that,  until  it  was  quashed,  its  effect  was  the 
same  upon  the  original  judgment,  and  as  completely  suspended  all 
farther  action  on  it;  and  the  hands  of  the  plaintiffs  in  that  judg- 
ment as  completely  bound.  The  sheriff  was  authorized  by  the 
plaintiff  in  the  execution  (Robinson)  to  receive  the  forthcoming 
bond.  Respondent  expressly  states  in  his  answer  that  the  in- 
dorsement on  the  bond  by  his  attorney  was  made  by  his  orders. 
The  taking  of  the  forthcoming  bond  was,  then,  emphatically  the 
creation  of  a  new  contract  between  the  creditor  and  principal 
debtor. 

The  Chancellor, 

The  complainant  files  his  bill  for  the  purpose  of  being  relieved 
against  a  judgment  at  law  in  favor  of  the  present  defendants, 
founded  upon  the  joint  promissory  note  of  one  John  McKnight, 
with  the  complainant  and  others.  Upon  the  face  of  the  note  the 
makers  all  appear  as  principals.  It  is  alleged,  however,  by  the 
bill,  and  admitted  by  the  answer  of  the  defendant  Robinson,  (who 
is  now  the  sole  executor  of  Moore,)  that  the  complainant  was,  in 
point  of  fact,  a  mere  surety,  and  that  McKnight  was  the  principal 
debtor. 

It  appears,  from  the  proofs  in  the  case,  that,  after  the  judgment 
was  recovered,  an  execution  was  issued  and  levied  upon  a  quanti- 
ty of  land  belonging  to  McKnight,  which  was  regularly  advertised 
for  sale.  In  the  mean  while,  and  before  the  day  appointed  for  the 
sale  of  the  land,  the  sheriff  levied  the  same  execution  on  some 
personal  property  of  McKnight,  and  took  a  bond  with  sureties 
from  him,  conditioned  for  the  delivery  of  such  property,  in  the 
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manner  required  by  the  statute  on  that  subject,  and  thereupon 
abandoned  the  levy  made  upon  the  real  estate.  The  complainant, 
being  one  of  the  defendants  in  the  judgment,  was  required  by  the 
sheriff  to  unite  in  the  bond  so  taken,  that  it  might  conform  to  the 
execution;  but  he  expressly  refused  to  sign  it,  and  remonstrated 
against  a  dismissal  of  the  levy  on  the  land,  and  urged  that  it 
should  be  sold  according  to  the  advertisement,  saying  that  he 
would  make  it  bring  the  amount  of  the  judgment  and  costs. 

The  defendant  admits  that  he  agreed  to  receive  the  bond  as  it 
was  made.  This  bond  was  afterwards  quashed,  on  motion  of  the 
obligors,  in  the  circuit  court,  and  the  plaintiffs  at  law  (who  are 
defendants  in  this  court)  have  resorted  lack  to  their  original  judg- 
ment, and  are  attempting  to  enforce  its  collection  by  execution 
against  the  complainant 

It  is  admitted  that  McKnighl  and  the  other  parties  to  the  judg- 
ment have  in  the  mean  time  become  entirely  insolvent.  Whether 
these  facts  entitle  the  complainant  to  any  relief,  in  his  character  of 
surety,  is  the  question  to  be  examined.  There  is,  however,  a  pre- 
liminary question  made  by  the  counsel  for  the  defendants,  which 
must  be  disposed  of  before  I  proceed  to  notice  the  case  on  its 
merits. 

It  is  contended,  as  the  complainant  appears  from  the  fece  of  the 
note  to  be  a  joint  maker,  without  any  designation  of  the  character 
in  which  he  signed  it,  that  he  is  to  be  regarded  as  a  principal,  and 
is  estopped  by  the  form  of  his  contract  from  averring  the  contrary. 
The  rule  at  law  in  England  seems  to  be  this:  where  several  per- 
sons bind  themselves  jointly  and  severally  by  the  terms  of  their 
contract,  and  nothing  appears  from  the  face  of  it  to  show  that  there 
exists  the  relation  of  principal  and  surety,  all  are  to  be  regarded  as 
principals.  In  such  case  it  is  said  that  the  form  of  the  contract 
precludes  a  party  from  averring  at  law  that  he  signed  as  surety: 
Rees  v.  Barrington,  2  Yes.  jun.  542;  Theobald  on  Principal  and 
Surety,  117.  But  in  a  court  of  equity,  so  far  as  I  can  find,  it  has 
not  been  doubted,  either  in  England  or  in  this  country,  that  the 
true  relation  of  the  parties  may  be  shown,  notwithstanding  the 
form  of  the  contract  holds  them  all  out  as  principals.  The 
authorities  referred  to  expressly  admit  this  position.  The  same 
distinction  is  recognized,  and  the  same  doctrine  admitted,  in  the 
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case  of  Sprigg  v.  Bank  of  Mount  Ptannt,  10  Pet  R.  267;  also  in 
the  case  of  The  People*.  Jansen,  7  John.  R.  336. 

I  think,  then,  that  this  preliminary  objection  cannot  be  sustain- 
ed. Whether  the  complainant  is  not  precluded  from  the  relief 
which  he  seeks,  by  reason  of  the  judgment  against  him,  is  a 
question  of  much  graver  character. 

In  the  case  of  Bay  t\  Talmadge,  5  John.  Ch.  R.  305,  chancellor 
Kent  held,  that  after  a  judgment  against  a  surety,  he  becomes 
bound  as  a  principal  debtor;  that  it  is  then  too  late  to  inquire  into 
the  antecedent  relations  between  the  parties,  and  that  the  surety 
cannot  afterwards  avail  himself  of  any  want  of  diligence  on  the 
part  of  the  creditor,  in  pursuing  the  principal  debtor. 

The  case  of  Lenox  v.  Prout,  3  Wheat  520,  is  supposed  to  bean 
authority  to  the  same  effect 

A  different  rule  has  been  laid  down  in  the  case  of  Baird  v.  Rice, 
1  Call.  18,  and  of  Bullitt's  Executors  v.  Winstons,  1  Munf  269. 
These  cases  show  that  a  surety  will  be  relieved  after  judgment, 
upon  the  same  principles  which  would  entitle  him  to  relief  before 
judgment 

The  case  of  Sneed's  Executor  v.  White,  3  J.  J.  Marshal),  527, 
sustains  the  same  doctrine. 

I  am  relieved  from  deciding  between  these  conflicting  authori- 
ties by  a  decision  of  our  own  supreme  court  upon  the  point  in 
question.    Newell  &  Pierce  v.  Homer  et  al.  4  How.  Rep.  684.    I 
understand  the  doctrine  of  that  case  to  be,  that  a  judgment 
against  a  principal  and  surety  does  not  convert  the  surety  into  a 
principal  debtor,  so  as  to  strip  him  of  any  equity  he  might  subse- 
quently have  against  the  creditor,  growing  out  of  his  character  as 
surety.    I  not  only  yield  to  that  decision  as  a  binding  authority, 
but  humbly  conceive  that  it  is  fully  sustained  by  the  soundest 
principles.    I  perceive  no  solid  reason  for  dispensing  with  the 
same  measure  of  good  faith,  on  the  part  of  the  creditor  towards  a 
surety,  after  judgment,  which  he  is  required  to  observe  before 
judgment    The  whole  doctrine  of  equity,  in  extending  relief  to 
sureties,  rests  upon  the  moral  and  equitable  obligation  of  the  cred- 
itor to  obtain  payment  from  the  principal  debtor,  or  at  least  to  do 
no  act  by  which  the  liability  of  the  surety  is  increased,  or  the 
means  of  recovering  the  debt  from  the  principal  may  be  lost    It 
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is  difficult  to  see  how  the  act  of  the  creditor,  in  reducing  his  debt 
to  a  judgment,  can  absolve  him  from  any  pre-existing  duty  which 
he  owed  to  the  surety,  or  take  away  the  right  of  the  surety  to 
avail  himself  of  any  subsequent  act  of  the  creditor,  by  which  the 
payment  of  the  debt  is  attempted  to  be  unjustly  and  exclusively 
thrown  upon  him,  without  the  hope  of  remuneration. 
.  Having  thus  shown  that  the  complainant  is  not  estopped,  by 
his  attitude  in  this  case,  from  seeking  relief,  it  remains  to  be  seen 
whether  he  is  entitled  to  the  relief  which  he  asks.  This  must 
depend  upon  the  effect  of  the  levy  made  upon  the  land,  and  the 
subsequent  abandonment  thereof,  and  upon  the  privity  and  con- 
nection of  the  defendant  with  that  procedure.  ' 

There  can  be  no  doubt,  upon  principle,  that  if  the  first  levy  had 
been  made  upon  sufficient  personal  property  of  McKnight  to  sat- 
isfy the  execution,  it  would  have  effectually  discharged  the  com- 
plainant, notwithstanding  any  subsequent  release  of  the  property 
so  seized.  This  consequence  would  have  followed  from  the  fact 
that  the  judgment  was  a  joint  one  against  the  principal  debtor  and 
surety.  3  Serg.  and  Rawle,  465;  2  Dallas,  373.  Although  a  levy 
may  be  released  by  the  consent  of  the  plaintiff  and  principal  de- 
fendant, and  a  new  levy  made  as  to  such  defendant,  yet  I  appre- 
hend that  where  such  release  is  made  not  only  without  the  consent 
of  the  surety  in  the  case,  but  in  the  face  of  his  declared  remon- 
strance against  it,  he  would  be  thereby  discharged.  This  question 
was  directly  decided  in  the  case  of  Baird  v.  Rice,  1  Call's  Rep.  18. 
In  that  case  the  property  of  the  principal  debtor  was  seized  under 
a  writ  of  fieri  facias,  and  afterwards  restored  to  the  defendant,  by 
order  of  the  plaintiff  without  the  consent  of  the  defendant's  surety, 
and  it  was  held  that  the  surety  was  thereby  discharged,  and  that 
a  new  execution  could  not  properly  issue  against  him  on  the  judg- 
ment. The  difficulty  in  the  case  before  me  consists  in  the  levy 
having  been  made  on  land,  in  the  first  place,  instead  of  personalty, 
and  it  is  urged  that  this  difference  places  it  without  the  rule  just 
referred  to.  I  find  it  laid  down  in  the  English  books  that  after  an 
elegit  has  been  extended  on  the  land  of  the  defendant,  no  other 
execution  can  issue  against  his  personal  property  unless  the  elegit 
is  quashed  or  otherwise  proves  ineffective.  Cro.  Jac.  338;  Bac 
Abr.  tit  Execution  D;  1  Archbold's  Prac.  273.    Hence  I  conclude, 
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that  although  a  levy  on  land  does  not  discharge  the  defendant,  be- 
cause it  does  not  of  itself  divest  his  title  thereto,  yet  while  it  is 
pending  and  undisposed  of  it  must  be  regarded  as  a  quasi  satisfac- 
tion to  the  extent  of  preventing  a  new  execution  or  a  further  levy 
upon  personal  property,  provided  the  land  is  sufficient  for  the  pay- 
ment of  the  debt    Hopkins  v.  Chambers,  7  Monroe's  Rep.  262. 

In  the  case  of  McGehe  v.  Handley  tt  al.  5  How.  Rep.  625,  the 
High  Court  of  Errors  held,  that  after  an  execution  had  been  lev- 
ied on  land  and  the  sale  postponed,  according  to  the  provisions  of 
the  statute  of  1840,  the  levy  still  continued  in  force,  being  merely 
suspended  by  operation  of  law,  and  that  pending  that  levy  no  new 
execution  could  be  issued  with  a  view  to  a  levy  on  other  property. 
Chief  Justice  Sharkey,  alluding  to  the  first  levy  made  on  the  land 
by  the  sheriff,  says,  "having  enough  in  his  hands,  it  would  be  un- 
just and  oppressive  to  authorize  him  to  take  more,  and  a  levy  is 
presumed  to  be  a  sufficient  one.    A  first  sufficient  levy  must  be 
disposed  of  before  a  second  can  be  made."  The  present  is  a  much 
stronger  case.    Here  the  sheriff,  after  a  levy  upon  land  sufficient 
to  satisfy  it,  without  any  return  of  the  execution,  and  while  the 
levy  on  the  land  was  still  pending,  made  a  further  levy  upon  per- 
sonal property,  and  then  proceeded  exclusively  against  such  per- 
sonalty, abandoning  entirely  the  levy  upon  the  land  of  the  princi- 
pal debtor.    That  the  conduct  of  the  sheriff  in  this  particular, 
was  approved  by  the  defendant  Robinson,  is  sufficiently  evident 
from  his  answer.    He  admits  that  he  interposed  no  objection,  and 
strongly  intimates  his  approval  of  the  sheriff's  action  in  the  mat- 
ter, but  at  the  same  time  interposes  the  guarded  and  cautious 
denial  that  these  steps  were  taken  "at  his  instance."    If  it  be  true 
that  after  the  levy  upon  the  land  no  new  execution  could  issue,  it 
must  be  because  such  levy  had  the  effect  of  pledging  the  land  for 
the  payment  of  the  debt 

That  the  abandonment  of  the  levy  on  the  land  and  making  a 
levy  on  the  personal  estate  of  the  debtor  amounted  to  a  waiver  of 
the  lien  created  by  the  judgment,  is,  I  think,  perfectly  clear  upon 
both  principle  and  authority.  A  purchaser  of  the  land,  after  the 
levy  on  it  was  released  and  a  new  levy  made  on  the  personal  pro- 
perty of  McKnight,  would  certainly  have  held  it  discharged  from 
the  judgment  lien  of  the  plaintiff  at  law.    13  John.  R.  533.     And 
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it  would  follow  as  a  legal  consequence  that  if  the  lien  or  pledge 
thus  acquired,  was  lost  by  the  neglect  of  the  creditor,  the  surety 
should  be  discharged.  If  a  creditor  discharges  a  lien  which  he 
has  obtained  upon  the  property  of  his  principal  debtor,  acquired 
either  by  virtue  of  a  judgment  or  the  levy  of  an  execution,  I  am 
unable  to  perceive  any  reason  why  the  same  consequences  should 
not  follow  as  to  a  surety,  which  would  attend  the  discharge  of  a 
lien  acquired  by  contract. 

In  the  case  of  Sneed's  Executor  v.  White,  3  J.  J.  Marsh.  527,  it 
was  held  that  a  stay  of  execution  by  a  creditor  after  a  levy  made 
on  the  property  of  the  principal  debtor,  by  which  the  lien  on  the 
property  was  lost,  would  exonerate  the  surety,  unless  his  assent  to 
such  stay  was  first  obtained.    It  is  well  settled  that  where  a  credi- 
tor releases  any  security  which  he  holds,  for  the  payment  of  his 
debt,  the  surety  is  thereby  discharged,  to  the  extent  at  least,  of  the 
value  of  the  thing  released.    Hays  v.  Ward,  4  John.  Ch.  129.    In 
the  case  of  Lechtenthaler  v.  Thompson,  13  Serg.  &  Rawle,  157, 
the  doctrine  was  carried  still  farther.    The  court  held  that  where 
a  creditor  has  the  means  of  satisfaction,  actually  or  potentially  in 
his  hands,  and  does  not  choose  to  retain  them,  the  surety  is  dis- 
charged.   So  in  the  case  of  Caple  v.  Butler,  1  Cond.  Eng.  Ch.  Rep. 
543,  it  was  held  that  where  a  creditor  loses  by  his  neglect,  a  fund 
pledged  for  the  payment  of  his  debt,  he  could  not  afterwards  resort 
to  the  surety.    In  the  case  before  me,  it  is  evident  that  Robinson 
knew  of  the  levy  on  the  land,  and  tacitly  assented  to  its  abandon- 
ment, by  accepting  of  the  forthcoming  bond  subsequently  taken. 
The  effect  of  this  procedure  was  the  loss  of  the  lien  upon  the  land; 
when  it  is  shown  by  the  proof,  that  if  the  land  had  been  sold  ac- 
cording to  the  advertisement,  the  surety  stood  ready  to  make  it 
bring  the  debt  and  thus  satisfy  the  creditor,  and  at  the  same  time 
indemnify  himself  against  loss.    While  this  state  of  things  was  in 
progress,  it  seems  that  McKnight's  property  was  placed  beyond 
the  reach  of  the  judgment,  and  he  himself  became  insolvent.    To 
hold  the  complainant  still  liable  under  such  circumstances,  would 
be  to  depart  from  all  the  rules  established  for  the  protection  of 
sureties.    I  shall  accordingly  direct  a  decree  for  the  complainant, 
perpetually  enjoining  execution  against  him,  from  the  defendant's 
judgment  at  law. 
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Where  a  promieeory  noK  uApnened  on  ite  fee  that  the  mom  wm  ghen  to  nam  tike 
parchtMmooey  of  legend  thet  the  tad  wee  alio  bound  for  fa  payment;  held, 
that  the  expreee  lien  created  thereby  on  the  land  was  aangnabla  in  equity,  and  that 
tile  aame  might  be  enforced  against  any  fobeaquent  incumbrancer,  hawing  notice  of 
Ha  existence* 

A  party  cannot  be  dfooted  of  a  prior  lien,  onloai  then  la  aome  frand  or  diweption  m 
the  creation  of  aoch  lien. 

A  court  of  equity  never  compels  a  party  having  a  prior  hen  upon  two  funds  to  resort 
to  one  only,  in  order  that  a  junior  lien  may  be  satisfied  out  of  the  other,  unless  it 
appears  that  the  one  which  is  not  effected  by  the  junior  hen  is  fully  adequate  to  ma 
satisfaction  of  the  prior  lien,  and  that  the  remedy  for  realising  it  is  prompt  and 


Where  there  were  two  liens  upon  the  aame  land,  the  senior  lien  being  n  judginsnt  at 
few,  and  the  junior  hen  a  decree  inequity;  ordered  by  the  chancellor,  that  the  fend 
be  sold  subject  to  the  prior  hen. 

The  bill  states  that  complainants  are  the  assigness  of  two  prom- 
issory notes  given  for  the  purchase  money  of  land,  and  specifying 
on  their  face  that  the  land  was  bound  for  their  payment.  That 
said  land  was  sold  by  one  James  R.  Creecy  to  William  B.  Creecy 
and  L.  H.  Smith.  That  prior  to  said  sale  divers  judgments  at 
law  were  recovered  against  said  James  R.  Creecy,  ail  of  which 
have  been  satisfied  except  one  in  favor  of  the  Planters9  Bank. 
That  much  more  than  enough  money  has  heretofore  been  made 
by  the  sheriff  of  Yazoo  county  to  satisfy  the  judgment  in  favor  of 
said  bank;  but  that  said  sheriff  wrongfully  applied  said  money,  in 
satisfaction  of  judgments  against  said  James  B.  Creecy  recovered 
subsequent  to  the  sale  of  said  land.  That  the  Planters1  Bank  neg- 
ligently permitted  the  said  sheriff  so  to  apply  the  said  money,  to 
the  great  prejudice  of  complainants.  That  execution  issued  on 
the  judgment  in  favor  of  said  bank,  and  that  the  land  in  contro- 
versy was  levied  on  and  advertised  to  be  sold  by  virtue  of  said 
execution,  which  was  enjoined. 

The  bill  further  states  that  there  is  property  now  in  controversy 
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in  this  court  in  the  case  of  Briggs,  Lacoste  et  al.  v.  James  R. 
Creecy  et  al,  which  has  passed  into  the  hands  of  a  receiver,  and 
which  will,  on  the  decree  in  that  cause,  let  it  be  decided  which  way 
it  may,  be  liable  to  the  judgment  in  favor  of  said  bank.  That 
said  bank  has  two  funds  to  resort  to,  and  complainants  only  one; 
and  in  addition  thereto,  that  said  bank  having  negligently  permit- 
ted, without  an  effort  to  prevent  it,  the  sheriff  to  apply  the  money 
to  junior  judgments  against  said  James  R.  Creecy,  which  should 
have  been  applied  to  the  judgment  in  favor  of  said  bank,  said 
bank  cannot  now  be  permitted  to  take  from  complainants  the  only 
fund  they  have  to  secure  their  debt;  especially  as  it  is  alleged  that 
said  James  R.  Creecy  was  in  failing  circumstances  at  the  time 
said  notes  were  assigned,  and  the  makers  utterly  insolvent,  and 
that  complainants  took  them  relying  upon  the  lien  created  upon 
the  said  land. 
The  Planters'  Bank  demurred  to  the  bill. 

S.  S.  Boyd  for  the  demurrer. 

In  this  case  the  demurrer  of  the  Planters'  Bank  is  based  on  the 
following  grounds: 

1.  That  James  R.  Creecy,  who  is  the  payee  and  assignor  of  the 
notes  in  question,  is  a  material  party  in  interest,  and  should  be 
made  a  defendant,  and  that  Buford  ought  not  to  have  been  made 
a  defendant. 

2.  That  the  assignee  of  a  promissory  note  given  for  the  sale  of 
land  acquires  no  right  to  the  tacit  lien  which  exists  in  favor  of  the 
vendor,  unless  the  contract  of  assignment  is  so  expressed.  Here 
the  bank  had  a  prior  lien.    3  Yerger  Rep.  34;  1  Paige  Rep.  506. 

3.  There  are  not  two  funds  out  of  which  the  bank  can  have 
satisfaction  of  her  debt  The  supposed  fund  referred  to  by  com- 
plainant is  a  mere  contingent  interest  in  a  law  suit,  and  not  a  fund 
that  can  be  resorted  to  at  once,  if  at  all. 

It  is  no  where  averred  in  the  bill  that  J.  R.  Creecy,  the  assignor 
of  the  notes,  is  insolvent,  but  merely  that  he  was  believed  to  be  in 
doubtful  or  insolvent  circumstances  when  he  assigned  the  notes. 
This  is  too  vague,  and  may  have  been  quite  different  when  the 
bill  was  filed,  and  even  at  the  present  time. 

The  negligence  of  the  Planters'  Bank  is  not  pointed  out,  nor  in 
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what  it  consisted.  The  charge  is  vague  and  indefinite,  nor  are 
any  executions  or  judgments  shown  to  which  the  bank  permitted 
the  money  said  to  have  been  received  by  Buford  to  be  applied,  so 
that  we  have  no  opportunity  to  contest  any  feet  by  way  of  answer, 
but  merely  to  reply  by  way  of  conjecture  to  a  doubtful  and  uncer- 
tain charge.  Nor  is  jt  shown  that  the  bank  had  notice  of  any 
motion  to  appropriate  the  money. 

The  lien  of  the  Planters'  Bank  by  her  judgment  is  older  than 
the  supposed  lien  of  complainants,  and  there  is  no  feet  clearly  set 
forth  which  shows  or  tends  to  show  that  the  senior  lien  has  been 
lost  or  postponed.  There  are  no  dates  given  either  of  the  Plan* 
tars'  Bank  judgment  nor  of  the  other  judgment  to  which  the 
money  collected  by  the  sheriff  has  been  applied.  It  therefore  can- 
not appear  that  the  bank  has  delayed  her  judgment  improperly  or 
negligently  for  one  hour. 

The  money  said  to  have  been  collected  by  the  sheriff  is  not 
said  to  have  been  the  money  of  Creecy,  and  it  is  only  by  implica- 
tion that  it  can  be  inferred  to  be  so.  And  it  is  said  to  have  been 
paid  over  by  him  wrongfully,  which,  of  course,  releases  the  bank 
from  all  idea  of  culpability. 

Wilkinson  and  Miles,  contra. 

It  is  a  well  recognized  principle  of  law  that  the  vendor  of  real 
estate  has  a  lien  thereon  for  the  purchase  money,  provided  no 
security  was  taken.  4  Kent's  Com.  151,  et  seq.  3d  ed;  15  Yesey, 
jr.,  329  to  350;  1  Johnson's  Chan.  Rep.  308;  10  Peters,  625— 40. 
The  principle  is  well  settled  that  the  assignee  of  a  chose  in  action 
takes  it  subject  to  all  the  equities  in  the  hands  of  the  assignor.  2 
Yernon,  691,  764;  1  P.  Wms.  469;  1  Vesey,  123;  1  Vesey,  jr.  249; 
2  Johns.  Chan.  R.  443;  9  Wend.  80.  It  cannot,  then,  be  doubted 
that  the  notes  in  the  hands  of  James  R.  Creecy  would  operate  as  a 
lien  on  the  land  in  the  hands  of  L.  H.  Smith  and  William  B. 
Creecy,  or  in  the  hands  of  purchasers  from  them  with  notice. 
Upon  the  second  principle  laid  down,  it  is  contended  that  the  com- 
plainants' being  the  assignees  of  the  notes  with  notice  of  the  lien 
hold  them  with  the  benefit  of  all  the  equity  that  James  R.  Creecy 
might  have  made  use  of. 

It  is  further  contended,  that  the  Planters'  Bank  having  negli- 
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gently  permitted  the  sheriff  to  apply  money  to  judgments  junior 
to  the  date  of  the  sale  of  said  land,  cannot  now  seek  to  wrest  prop- 
'  erty  from  complainants,  on  which  they  have  a  specific  lien.  Such 
negligence  as  is  charged  in  the  bill  would  have  permitted  a  junior 
judgment  execution  to  take  the  property;  see  the  opinion  of  Judge 
Trotter,  in  the  case  of  J.  J.  Michie  v.  The  Planters'  Bank,  January 
session,  1840;  and  surely  the  same  rule  would  apply  here  with 
equal  if  not  stronger  force.  It  is  further  insisted,  that  the  bank 
having  two  funds,  and  the  complainant  only  one  to  resort  to,  the  * 

law  will  compel  the  bank  to  resort  to  that  fond  which  will  leave  F 

complainants  free  to  resort  to  the  other.    Tuck.  Com.  484,  ed.  of 
1831.    In  every  possible  attitude  in  which  we  can  view  the  case, 
it  does  appear  a  fit  one  for  equitable  interposition  in  behalf  of  com- 
plainants; and  we  therefore  think  the  demurrer  should  be  over-  •' 
ruled. 

A  motion  has  been  made  to  file  an  amended  bill  to  bring  James  | 

R»  Creecy,  a  formal  defendant,  before  the  court.    There  can  be  no 
objection  to  the  motion.    Under  the  rule,  it  is  granted  of  course. 

The  demurrer  was  overruled,  James  R.  Creecy  made  a  party, 
and  the  case  set  for  final  hearing  on  the  bill,  answer  of  the  Plan- 
ters' Bank,  and  pro  cor\fesso  of  the  other  defendants. 

Wilkinson  and  Miles,  for  complainants* 

An  abstract  is  in  the  papers  which  was  furnished  when  this 
cause  was  heretofore  submitted  on  demurrer.  I  need  only  state  in 
addition,  that  the  deed  from  James  R.  Creecy  to  L.  H.  Smith  and  W. 
B.  Creecy  expressly  reserves  a  lien  on  the  lot  for  the  payment  of 
the  two  notes  executed  for  the  purchase  money.  The  copy  of  the 
deed  filed  with  the  papers  has  been  lost;  but  its  contents  are  ad- 
mitted by  counsel  for  the  defendants.  The  notes  themselves,  in 
express  terms,  retain  a  lien  on  the  lot  for  their  payment. 

In  support  of  several  of  the  legal  points  presented  by  the  plead- 
ings, we  refer  the  court  to  our  brief  now  in  the  papers,  prepared 
when  this  case  was  submitted  on  demurrer,  and  also  to  our  brief  in 
the  case  of  the  Planters'  Bank  v.  E.  J.  Courtenay,  now  before  the 
court 

We  respectfully  urge  that  the  lien  being  retained  on  the  face  of 
the  note,  and  expressly  reserved  in  the  deed,  takes  this  case  out  of 
Vol.  L— 49 
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the  rule  of  the  ease  in  Bland's  Reports.  Graham  v.  McCampbeil, 
1  Meig's  Rep.  52. 

And  upon  well  settled  principles  we  contend  that  the  bank  can- 
not subject  the  lot  in  controversy  to  their  judgment  Because  re- 
citals in  a  deed  of  land  are  evidence  against  the  party  making 
them,  or  any  person  claiming  under  him;  they  estop  parties,  and 
privies  in  blood,  in  estate  and  in  law.  See  9  Wend.  Rep.  209,  and 
authorities  there  cited. 

Now  if  L.  H.  Smith  and  W.  B.  Creecy  could  not  sett  the  lot  in 
controversy  to  a  purchaser  without  actual  notice  free  from  the  in- 
cumbrance created  by  the  recitals  in  the  deed  from  James  R. 
Creecy  to  them,  by  what  species  of  logic  can  it  be  proved  that  die 
bank  can  subject  it  to  her  judgment  ?  She  certainly  does  not  oc- 
cupy a  more  favored  position  in  law  than  a  bona  fide  purchaser 
without  actual  notice.  If  he  would  take  the  lot  charged  with  the 
incumbrance  of  the  purchase  money,  how  can  the  bank  claim  to 
sell  it  freed  therefrom?  We  ask  for  a  decree  perpetuating  the 
injunction,  and  ordering  a  sale  of  the  lot  for  the  payment  of  the 
amount  due  complainant. 

S.  S.  Boyd  for  respondents. 

The  briefs  and  abstracts  furnished  by  both  parties  in  the  argu- 
ment of  the  demurrer  in  this  case  are  again  referred  to.  In  addi- 
tion, on  behalf  of  the  defendant,  the  Planters'  Bank,  we  add  the 
following  expositions.  On  the  demurrer  the  chancellor  decided 
that  the  assignee  of  the  note  given  for  the  purchase  of  land,  could 
claim  and  enforce  the  vendor's  lien.  Since  that  decision  was  made, 
both  the  chancery  court  and  the  High  Court  of  Errors  and  Ap- 
peals have  decided  differently.  This  was  done  in  the  case  of 
Briggs,  Lacoste  <fc  Go.  v.  Hill.  The  point  being  now  settled,  it 
will  of  course  govern  the  final  adjudication  in  this  case,  unless  the 
Acts  vary  the  principle,  as  it  was  presented  on  the  demurrer ;  and 
we  are  clear  that  they  do  not.  There  is  no  proof  whatever  of  any 
one  of  the  allegations  in  the  bill,  on  which  the  complainants  rely 
to  raise  an  equity  in  their  favor,  and  the  answer  denies  them  all.  Th* 
allegations  as  to  laches  on  the  part  of  defendant  are  positively  de- 
nied, the  delay  or  stay  of  their  legal  process  to  enforce  their  judg- 
ment against  other  property  is  also  denied.    Creecy^s  insolvency 
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is  not  admitted,  and  the  question  whether  the  bank  has  another 
fund  to  look  to,  depends  upon  an  uncertainty ;  nor  is  there  any 
proof  that  any  such  fund  exists. 

It  has  been  suggested  that  as  the  notes  in  question,  and  the  deed 
show  on  their  fece  that  they  were  given  for  the  purchase  of  land, 
and  a  lien  was  retained,  this  will  strengthen  the  claim  of  the  as- 
signee. Such  a  fact  certainly  goes  to  show  notice  to  all  who 
might  receive  the  notes,  but  that  does  not  alter  the  power  of  the 
payee  (the  vendor,)  to  assign  a  personal  privilege,  which  accord- 
ing to  all  our  decisions  is  not  assignable.  It  is  a  question  of  power 
and  not  of  notice.  We  trust  the  injunction  as  to  the  bank  will  be 
dissolved. 

The  Chancellor. 

The  complainants  are  the  assignees  of  certain  promissory  notes, 
given  by  Smith  and  Creecy  to  James  R.  Creecy,  for  the  purchase 
of  a  town  lot,  No.  9,  in  the  city  of  Yazoo.  The  notes,  together 
with  the  deed  from  J.  R.  Creecy,  retain,  in  express  terms,  a  lien 
upon  the  lot  so  sold  for  the  payment  of  the  purchase  money.  The 
Planters'  Bank  having  obtained  a  judgment  against  J.  R.  Creecy, 
prior  to  his  sale,  subsequently  sued  out  an  execution  of  fieri  fa- 
cias, and  caused  the  same  to  be  levied  on  the  lot  aforesaid.  The 
complainants  filed  their  bill  to  enjoin  a  sale  under  that  judgment, 
alleging  in  substance  that  the  bank  might  have  had  satisfaction 
out  of  other  property  of  said  Creecy ;  that  property  of  his  was 
taken  and  sold  under  junior  judgments;  and  that  the  bank  neglect- 
ed to  have  the  proceeds  of  such  sales  applied  in  satisfaction  of  its 
claim ;  that  there  is  another  fund  in  litigation  in  this  court  belong- 
ing to  J,  R.  Creecy,  to  which  the  bank  should  be  compelled  to 
resort  The  bill  prays  that  the  lien  retained  on  the  lot  may  be  en- 
forced in  exclusion  to  the  bank,  and  that  the  injunction  may  be 
made  perpetual. 

The  answer  denies  that  there  has  been  any  delay  on  the  part  of 
the  bank  in  enforcing  the  collection  of  its  claim,  or  that  there  has 
been  any  money  collected  on  junior  judgments  against  said  Creecy^ 
which  should  have  been  applied  to  that  of  the  bank.  It  is  admit- 
ted that  there  is  another  fund  to  which  the  bank  would  have  a 
right  to  resort,  but  that  that  fund  is  in  litigation,  and  it  is  doubtful 
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whether  it  can  ever  he  made  available.  There  is  no  testimony  in 
the  case.  The  lien  retained  on  the  lot  of  land  is  in  the  nature  of 
an  equitable  mortgage,  which  the  assignee  might  enforce  in  equity 
against  any  subsequent  incumbrancers  having  notice  of  its  exist- 
ence. I  can  have  no  doubt  that  it  created  such  an  interest  as  was 
assignable  in  equity.  It  is  wholly  different  in  its  nature  and  inci- 
dents from  a  vendor's  equitable  lien.  The  one  is  created  by  virtue 
of  express  contract ;  the  other  arises  by  implication,  and  is  the 
creature  of  abstract  principles  of  equity.  But  in  this  case  the  lien 
of  the  bank  is  prior  in  date  to  that  of  the  complainants,  and  look- 
ing to  the  facts  of  the  case  as  shown  in  the  bill  and  answer  I  can 
see  nothing  which  would  authorize  him  to  say  that  that  priority 
has  been  waived  or  abandoned. 

The  bank  does  not  appear  to  have  done  any  thing  to  prejudice 
or  defraud  the  complainants  of  their  rights.  A  party  can  not  be 
divested  of  a  prior  lien  unless  there  is  some  fraud  or  deception 
in  the  transaction.  Trustees  of  Fraiser  v.  Centre,  1  McCord's 
Ch.  Rep.  278.  There  seems  to  be  no  foundation  whatever  for  the 
claim  made  in  the  bill  to  compel  the  bank  to  resort  to  another 
fund  than  the  lot  of  land. 

The  marshalling  of  securities  between  different  creditors  or 
incumbrancers,  proceeds  upon  the  principle  that  full  justice  may  be 
thus  done  to  all  parties  without  prejudice  to  any.  A  court  of  equity 
never  compels  a  party  having  a  prior  lien  upon  two  funds  to  resort 
to  one  only,  in  order  that  a  junior  lien  may  be  satisfied  out  of  the 
other,  unless  it  appears  that  the  one  which  is  not  affected  by  the 
junior  lien  is  fully  adequate  to  the  satisfaction  of  the  prior  lien, 
and  that  the  remedy  for  reaching  it  is  prompt  and  efficient  1 
Story's  Eq.  528.  The  fund  to  which  the  complainants  would 
compel  the  bank  to  resort,  is  one  depending  upon  the  contingen- 
cies of  a  law  suit,  and  which,  if  it  were  even  accessible  to  the 
bank,  is  not  shown  to  be  sufficient  for  the  satisfaction  of  its  judg- 
ment. I  think  no  case  can  be  found  where  the  holder  of  die  old- 
est lien  has  been  compelled  to  resort  to  such  remote  contingencies 
in  favor  of  a  junior  incumbrancer.  I  cannot,  then,  find  any  thing 
in  this  case  which  entitles  the  complainants  to  retain  the  injunc- 
tion heretofore  granted  against  the  Planters'  Bank,  and  this  dispo- 
ses of  the  case  so  far  as  that  defendant  is  concerned. 
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I  have  more  difficulty  about  the  order  I  should  rdake  as  to  the 
other  defendants.  The  bill  has  been  taken  for  confessed  against 
Smith  and  Creecy,  and  so  far  as  they  have  any  interest  in  the 
town  lot  the  complainants  would  seem  to  be  entitled  to  their  de- 
cree, to  enforce  the  lien  which  they  hold  upon  it,  subject  to  the 
prior  lien  of  the  bank.  If  the  lot  will  bring  more  money  than  will 
satisfy  the  judgment  of  the  bank,  the  complainants  will  have  a 
clear  right  to  apply  the  surplus  in  satisfaction  of  their  claim.  In 
the  sale  to  Smith  and  Creecy  the  lot  appears  to  have. been  esti- 
mated at  eight  thousand  dollars;  the  judgment  of  the  bank  is 
something  over  three  thousand,  which  is  subject  to.be.discharged 
in  its  own  issues;  which  are  now  only  worth  some  thirty-eight  or 
forty  cents  in  the  dollar.  This  leads  me  to.  suppose  that  there 
may  be  a  surplus  arising  from  the  proceeds  of  the  sale  of  the 
lot.  The  proper  mode  of  retaining  control  over  such  probable 
surplus,  with  a  view  to  its  application,  is  the  difficulty  which  pre- 
sents itself.  Ordinarily,  where  there  are  different  incumbrances* 
upon  the  same  property,  before  the  court,  the  course  is  to  direct  a 
sale,  and  have  the  money  brought  into  court  to  be  applied  accord- 
ing to  their  respective  priorities.  But  this  takes  place  where  both 
incumbrances  are  of  a  character  which  can  only  be  enforced  in  this 
court.  Here  there  are  no  obstacles  at  law  in  the  way  of  the  bank 
to  the  enforcement  of  its  judgment.  The  bank  asks  nothing  at 
the  hands  of  the  court,  and  the  complainants  show  no  equity 
against  it,  to  restrain  its  action  at  law.  It  is  obvious,  then,  that  it 
would  be  most  unjust  to  hold  up  the  injunction  against  the  bank 
until  a  sale  could  be  effected  under  the  complainants1  bill,  and 
especially  as  such  sale  must,  under  the  statute,  be  made  on  a  credit 
of  not  less  than  six  months,  when  the  bank  is  entitled  to  a  sale  at 
once,  for  cash.  On  the  other  hand,  this  court  has  no  power  to 
order  the  sheriff  who  may  be  charged  with  the  collection  of  the 
judgment  of  the  bank  to  bring  any  surplus  that  may  come  into 
his  hands  into  this  court.  This  would  be  in  palpable  conflict  with 
the  jurisdiction  of  the  circuit  court.  The  sheriff  must  act  in 
obedience  to  the  command  of  the  process;  which  command  is, 
that  he  return  the  money  into  that  court,  to  which  the  application 
of  it  rightly  belongs.  Turner  v.  Fendall,  1  Cranch,  133;  Jones 
v.  Jones,  1  Bland's  Ch.  R.  461.    In  view  of  these  difficulties,  the 
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question  recurs,  what  form  of  decree  will  meet  the  demands  of  the 
case.  There  are  many  cases  in  which  a  court  of  equity,  in  order 
to  dispose  of  the  whole  matter  in  controversy  between  all  the  par- 
ties, grants  relief  with  qualifications  and  conditions.  It  seems  to 
me  that  the  proper  decree  here  will  be  to  dissolve  the  injunction 
against  the  bank,  and  to  declare  the  complainants  entitled  to  en- 
force their  lien  as  against  the  defendants,  Smith  and  Creecy,  and 
to  direct  a  sale  of  the  lot  in  controversy,  subject  to  die  prior  lien 
of  the  bank.  Let  the  case  be  referred  to  the  clerk  to  compute  the 
amount  due  to  the  complainant,  and  report  thereon;  upon  the 
coming  in  of  which  a  decree  may  be  drawn  in  conformity  with  the 
foregoing  views,  dismissing  the  bill  as  to  the  other  defendants, 
against  whom  no  relief  is  prayed.  The  defendants  Smith  and 
Creecy  to  pay  costs. 
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If  a  trust  be  an  illegal  one,  it  can  make  no  difference  whether  it  be  tacit  or  expressed, 
the  aune  consequences  moat  fellow  it  in  either  character. 

It  ia  competent  for  a  slaveholder,  during  his  lifetime,  to  take  hie  slaves  to  Liberia  or 
elsewhere,  there  to  remain  free  from  the  condition  of  slavery. 

The  right  to  dispose  of  property  by  will,  ia  aa  broad  and  comprehensive  as  the  right 
of  disposition  while  living. 

The  statute  of  this  state  regulating  the  manumission  of  slaves  doea  not  prohibit, 
either  in  letter  or  spirit,  a  citisen  from  directing  by  will  that  his  slaves  shall  be 
removed  out  of  the  state  to  Liberia,  or  elsewhere,  even  though  the  consequences  or 
avowed  intention  may  be  emancipation.  The  right  to  emancipate  slaves  is  not 
taken  away;  it  is  only  qualified  when  exercised  within  the  borders  of  this  state. 

The  court  will  not  look  beyond  the  act  of  removing  slaves  from  this  state  to  their 
place  of  destination,  to  see  whether  by  the  laws  of  that  place  emancipation  would 
be  a  consequence  of  such  removal,  in  order  to  establish  a  fraud  upon  the  laws  ot 
Mississippi. 

A  trust  may  be  created  which  may  be  perfectly  consistent  with  the  law,  and  yet  the 
law  may  have  pointed  out  no  mode  of  enforcement;  still  it  would  not  interpose  to 
prevent  its  enforcement,  but  would  leave  its  execution  to  the  voluntary  action  of  the 


A  person  may  convey  his  property  upon  what  trust  or  condition  he  pleases,  so  that  it 
be  not  against  law,  and  the  court  would  only  interfere  at  the  instance  of  the  heirs 
or  distributees  of  the  grantor  or  testator,  where  there  had  been  a  failure  or  refusal 
to  perform  the  condition  of  the  trust. 

Where  the  testator,  by  will,  directed  hia  executors  to  send  his  slaves  to  Africa,  under 
the  direction  and  superintendence  of  the  American  Colonization  Society,  provided 
that  a  majority  of  the  whole  number  of  said  slaves  should  elect  to  go  there,  it  was 
held  to  be  a  lawful  trust 

As  a  general  rule,  there  must  be  an  answer  to  the  charge  of  fraud;  when,  however, 
fraud  ia  charged  as  a  conclusion  of  law  from  a  particular  state  of  facts  set  out,  it  ia 
believed  the  reason  of  the  application  of  the  rule  fails. 

On  the  26th  day  of  August,  1834,  Isaac  Ross  made  his  last  will 
and  testament,  to  which  he  afterwards  attached  several  codicils. 
The  said  will  and  codicils  are  in  the  words  following,  to  wit: 
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"In  the  name  of  God,  amen :  I,  Isaac  Ross,  of  the  county  of 
Jefferson,  and  state  of  Mississippi,  being  of  sound  mind  and  dis- 
posing memory,  do  make  this  my  last  will  and  testament,  hereby 
revoking  all  and  every  other  will  or  wills  by  me  heretofore  made. 

In  the  first  place  I  give  and  commend  my  soul  to  that  merciful 
Being  who  formed  it,  and  my  body  to  the  earth,  to  be  decently 
interred  at  the  discretion  of,  and  in  such  manner  and  form,  as  my 
executors,  hereinafter  to  be  named,  may  deem  fit  and  advisable. 

In  the  second  place,  I  give  and  bequeath  to  my  grand  daughter, 
Adelaide  Wade,  the  sum  of  ten  thousand  dollars,  to  be  paid  her 
within  twelve  months  after  my  decease.  I  also  give  and  bequeath 
to  my  said  grand  daughter,  Adelaide  Wade,  my  negro  woman 
cook,  named  Grace,  and  all  her  children  living  at  the  time  of  my 
decease,  unless  the  said  negro  woman  Grace  should  elect,  of  her 
own  free  will  and  accord,  to  go  to  Africa,  as  hereinafter  provided, 
in  which  event  she  and  her  children  to  be  transported  thither, 
upon  the  same  footing  with  my  other  slaves.  I  also  will  and  de- 
sire that  my  grand  daughter,  Adelaide  Wade,  shall  take  charge  of 
and  maintain  comfortably  during  the  remainder  of  their  lives,  my 
negro  man  Hannibal  and  his  three  sisters,  viz :  Daphne,  Dinah 
and  Rebecca,  and  I  give  and  bequeath  to  Hannibal  the  sum  of  one 
hundred  dollars  annually  during  the  remainder  of  his  life,  and  to 
his  above  mentioned  sisters,  Daphne,  Dinah  and  Rebecca,  the  sum 
of  fifty  dollars  each,  to  be  paid  them  annually  by  my  executors, 
on  the  first  day  of  January  in  each  year:  and  it  is  my  further  will 
and  desire,  that  if  the  said  Hannibal  and  his  three  sisters,  Daphne, 
Dinah  and  Rebecca,  should  elect  to  go  to  Africa  in  preference  to 
remaining  under  the  care  of  my  grand  daughter,  Adelaide  Wade, 
they  shall  be  permitted  to  do  so,  and  shall  be  sent  upon  the  same 
footing  with  my  other  slaves,  with  this  express  understanding, 
however,  (which  is  to  be  fully  explained  to  them  by  my  execu- 
tors,) that  if  they  do  elect  to  go  to  Africa,  the  legacies  above  be- 
queathed to  them  are  to  be  null  and  void. 

In  the  third  place,  I  will  and  desire  that  my  slave  Enoch  and 
his  wife  Merrilla  and  her  children  be,  within  twelve  months  after 
my  decease,  conveyed  to  such  free  state  as  Enoch  may  elect,  free 
of  expense  to  them,  and  that  the  said  Enoch  and  his  wife  Mer- 
rilla and  her  children  be  then  and  there  legally  manumitted,  and 
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the  sum  of  five  hundred  silver  dollars  paid  to  him  the  said  Enoch, 
at  the  time  of  manumitting  him.  It  is  further  my  will  and  desire 
that  if  the  said  Enoch  should  elect  to  go  to  Africa,  he  with  his 
wife  Merrilla  and  her  children,  shall  be  sent  there  upon  the  same 
footing  with  my  other  slaves,  and  that  the  above  mentioned  sum 
of  five  hundred  silver  dollars  be  paid  him  by  my  executors  at  the 
time  of  his  departure. 

In  the  fourth  place,  it  is  my  will  and  desire  that  should  a  crop 
be  planted  (or  about  to  be  planted)  at  the  time  of  my  decease, 
such  crop  shall  be  worked  out,  gathered  and  sold,  and  within  ten 
days  after  the  complete  finishing  of  the  crop,  or  if  at  the  time  of 
my  decease  the  crop  shall  have  just  been  gathered  and  completed, 
then  within  ten  days  thereafter,  all  my  slaves  of  the  ages  of  twen- 
ty-one years  and  upwards,  except  Grace  and  her  children,  Han- 
nibal, Daphne,  Dinah,  Rebecca,  Enoch  and  Merrilla  and  her  chil- 
dren, be  called  together  by  my  executors,  and  the  provisions  of 
this  will  then  and  there  explained  to  them,  and  the  question  put 
to  them  whether  they  will  go  to  Africa  upon  the  terms  hereinafter 
specified.  If  a  majority  of  the  whole  number  thus  called  together 
of  the  ages  of  twenty-one  years  and  upwards,  shall  elect  to  go  to 
Africa,  then  it  is  my  will  and  desire  that  all  of  those  thus  called 
together,  and  all  my  other  slaves,  excepting  always  Grace  and  her 
children,  Hannibal,  Dinah,  Daphne,  Rebecca,  Enoch,  Merrilla  and 
her  children,  shall  be  sent  to  Africa,  under  the  directions  and  su- 
perintendence of  the  American  Colonization  Society.  And  it  is 
my  will  and  desire,  then  and  in  that  event,  that  the  entire  balance 
of  my  estate,  both  real,  personal  and  mixed,  excepting  always 
Grace  and  her  children,  Hannibal,  Daphne,  Dinah,  Rebecca, 
Enoch  and  Merrilla  and  her  children,  be  exposed  to  sale  at  public 
auction,  one  month's  public  notice  being  first  given  thereof  in  the 
papers  printed  at  Port  Gibson  and  Natchez,  and  the  same  sold  on 
the  following  terms,  to  wit:  one  half  of  the  purchase  money  to  be 
paid  in  cash,  and  the  other  half  in  twelve  months  from  the  day  of 
sale,  bond  and  unexceptionable  security  to  be  required  of  the  pur- 
chasers, and  to  be  judged  of  by  my  executors.  It  is  further  my 
will  and  desire  that  the  proceeds  of  the  sale,  together  with  any 
money  that  may  be  on  hand  at  the  time  of  my  decease,  and  any 
that  may  be  owing  to  me,  after  deducting  the  amounts  necessary 
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for  the  payment  of  the  legacies  herein  bequeathed,  and  all  neces- 
sary expenses  that  may  be  incurred,  be  paid  over  to  the  American 
Colonization  Society,  provided  they  will  agree  to  appropriate  it  in 
die  following  manner,  to  wit  First,  to  pay  the  expense  of  trans- 
porting my  slaves  to  Africa;  and,  secondly,  to  expend  the  remain* 
der  for  the  support  and  maintenance  of  said  slaves  when  there, 
the  same  to  be  done  in  such  manner  as  the  society  in  their  discre- 
tion may  deem  most  to  the  interest  and  welfare  of  said  slaves. 

If,  however,  upon  my  slaves  being  called  together  by  my  exec- 
utors, in  manner  and  form  as  above  directed,  a  majority  of  the 
whole  number  of  the  ages  of  twenty-one  years  and  upwards,  al- 
ways excepting  Grace  and  her  children,  Hannibal,  Daphne,  Dinah, 
Rebecca,  Enoch  and  Merrilla  and  her  children,  should  refuse  to 
go  to  Africa,  then  it  is  my  will  and  desire  that  all  of  my  slaves, 
always  excepting  Grace  and  her  children,  Hannibal,  Dinah, 
Daphne,  Rebecca,  Enoch  and  Merrilla,  his  wife  and  her  children, 
shall  be  exposed  to  sale,  at  public  auction,  at  the  same  time,  in  the 
same  manner,  upon  the  same  terms  and  subject  to  the  same  regu- 
lations with  die  remainder  of  my  estate  as  hereinbefore  provided, 
with  this  understanding,  that  they  be  sold  in  such  lots  as  my  exec- 
utors may  deem  best  calculated  to  command  the  highest  prices, 
and  with  this  further  and  most  express  understanding  and  provi- 
sion, that  the  families  are  not  to  be  separated. 

Then  and  in  this  event,  it  is  my  will  and  desire  that  the  pro- 
ceeds of  such  sale,  together  with  any  money  that  may  be  on 
hand  at  the  time  of  my  decease,  and  any  that  may  be  owing  to 
me,  after  deducting  the  sums  that  may  be  required  to  pay  all  the 
legacies  herein  bequeathed,  and  all  other  necessary  expenses,  be 
paid  over  by  the  executors  to  the  American  Colonization  Society, 
upon  the  condition  that  they  form  a  fund  of  it,  or  vest  it  in  such 
a  manner  as  to  bring  in  not  less  than  six  per  cent  interest  per 
annum,  which  interest  is  to  be  applied  by  them  to  the  establish- 
ment and  support  of  one  single  seminary  or  institution  of  learning 
in  Liberia.  And  it  is  further  my  will  and  desire  that  said  fund 
shall  be  continued  and  kept  at  interest,  and  the  interest  appropri- 
ated as  above  for  the  benefit  of  said  seminary,  for  the  term  of 
one  hundred  years  after  my  decease,  at  the  expiration  of  which 
time  I  desire  that  all  that  remoins  may  be  given  up  to  any  gov- 
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eminent  that  may  be  in  existence  at  the  time  in  Liberia,  to  be 
appropriated  by  them  in  the  same  manner  to  the  support  and 
continuance  of  the  same  institution.  But  if  at  that  time  there 
should  be  no  government  in  Liberia,  then  it  is  my  will  and  desire 
that  the  same  be  given  up  to  the  government  of  the  state  of  Mis- 
sissippi, to  be  by  them  appropriated  to  the  establishment  or  sup- 
port of  some  one  institution  of  learning  within  the  state,  which 
they  in  their  discretion  may  select 

To  carry  the  above  provisions  and  bequests  into  full  and  entire 
effect,  I  do  hereby  nominate  and  constitute  Daniel  Vertner,  James 
P.  Parker,  Dr.  Elias  Ogden,  now  of  Natchez,  Isaac  Ross  Wade, 
and  John  B.  Coleman,  executors  of  this  my  last  will  and  testa- 
ment. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed 
my  seal,  this  26th  day  of  August,  1834. 

ISAAC  ROSS. 

Signed,  sealed  and  acknowledged  in  presence  of  us. 

Jno.  B.  Coleman, 
Peter  C  Chambliss. 

By  way  of  codicil  to  my  last  will  and  testament,  and  in  addi- 
tion to  the  matters  and  things  therein  contained,  it  is  my  will  and 
desire, 

First.  That  forty  feet  square  of  the  land  appropriated  by  me 
for  my  family  burying  ground,  be  reserved  from  sale,  and  held 
in  trust  by  my  executors  and  their  successors  forever. 

Second.  That  whereas  I  have  left  it  optional  with  my  negro 
woman  Grace  and  her  children  to  go  to  Africa,  with  my  other 
slaves;  now  if  the  said  Grace  shall  elect  to  go  to  Africa  with  her 
children,  it  is  my  will  and  desire  that  the  sum  of  two  thousand 
dollars  be  paid  by  my  executors  to  my  granddaughter  Adelaide 
Wade,  in  addition  to  the  sum  of  ten  thousand  dollars,  already  be- 
queathed to  her. 

Third.  I  give  and  bequeath  to  my  grandson  Isaac  Ross  Wade, 
my  secretary  and  book  case,  and  all  my  books  of  every  kind  and 
description. 

Fourth.  It  is  my  will  and  desire  that  no  security  is  to  be  re- 
quired from  my  executors,  Daniel  Yertner,  James  P.  Parker,  Dr. 
Elias  Ogden,  Isaac  Ross  Wade,  and  John  R  Coleman. 
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In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed 
my  seal,  this  17th  day  of  October,  1834. 

ISAAC  ROSS. 
Signed,  sealed  and  acknowledged  in  presence  of  us. 

*    Sarah  Wilson, 
Olivia  ML  Skinner, 
B.  C.  Cook. 

By  way  of  further  codicil  to  my  last  will  and  testament,  it  is 
my  desire,  upon  mature  reflection,  to  alter  some  of  the  provisions 
therein. 

First  In  relation  to  that  part  of  my  will  which  provides  for 
taking  the  voice  of  my  negroes  in  relation  to  their  going  to  Africa, 
or  remaining  here  and  being  sold;  I  now  desire  that  those  who 
wish  to  go  to  Africa  be  allowed  the  privilege  of  doing  so,  upon 
the  terms  and  conditions  heretofore  provided,  and  those  who  elect 
to  remain,  be  suffered  to  remain,  and  be  sold  as  previously  direct- 
ed, and  the  proceeds  of  their  sale  applied  under  the  provisions  of 
the  will,  for  the  benefit  of  those  who  elect  to  go  to  Africa. 

It  is  further  my  will  and  desire  that  the  privilege  of  electing  to 
go  to  Africa  be  withheld  from  Tom,  William,  Joe,  Alkk,  and 
Henrietta,  being  the  negroes  I  bought  from  Franklin  in  1833  and 
1834;  and  from  Jeffrey,  the  son  of  Harry;  and  that  they  be  sold 
by  my  executors,  in  manner  and  form  as  provided  in  the  previous 
part  of  my  will,  and  the  proceeds  of  their  sale  appropriated  as 
therein  directed. 

It  is  further  my  will  and  desire  that  if  Hannibal  elect  to  go  to 
Africa,  instead  of  the  provision  heretofore  made  for  him  in  that 
event,  he  shall  be  paid,  at  the  time  he  starts,  the  sum  of  five 
hundred  silver  dollars.  And  it  is  also  my  will  and  desire  that 
if  my  man  Dunke  elects  to  go  to  Africa,  he  shall  also  receive 
at  the  time  of  his  departure,  the  sum  of  five  hundred  silver 
dollars. 
In  witness  whereof;  I  have  hereunto  set  my  hand  and  affixed  my 

seal,  this  24th  day  of  February,  1835.  ISAAC  ROSS. 

Signed  and  sealed  in  the  presence  of  us. 
B.  C.  Cook, 
John  B.  Coleman. 
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By  way  of  further  codicil  to  this  my  last  will  and  testament,  it 
is  my  will  and  desire  that  my  daughter,  Margaret  A.  Reed,  have 
the  uncontrolled  use  (and  occupation)  of  my  house  wherein  I 
now  reside,  with  all  the  offices  and  buildings  appertaining  to  it, 
and  all  the  land  attached  to  it  which  may  be  necessary  for  her 
comfortable  enjoyment  of  it  as  a  dwelling,  together  with  all  the 
furniture  of  every  kind  and  description  in  or  attached  to  it,  and 
likewise  all  the  yard  and  house  servants,  for  and  during  the  term 
of  her  natural  life,  or  until  she  shall  think  proper  and  desire  to 
relinquish  the  possession  thereof. 

And  it  is  further  my  will  and  desire  that  the  sale  of  my  estate, 
as  directed  in  a  previous  portion  of  my  will,  be  postponed  until 
after  the  death  or  relinquishment  of  possession  of  my  said  daugh- 
ter Margaret  A.  Reed;  and  the  plantation  be  cultivated  under  the 
direction  of  my  executors,  and  the  proceeds  of  the  crops,  received 
by  them,  to  be  ultimately  applied  as  heretofore  directed  in  my 
will. 
In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  my 

seal,  this  16th  day  of  March,  1835. 

ISAAC  ROSS. 

Signed  and  sealed  in  the  presence  of  us, 
Sarah  R.  Woodward, 
John  B.  Coleman, 
Walter  Wade. 

By  way  of  further  codicil  to  this  my  last  will  and  testament,  I 
do  hereby  revoke  and  declare  null  and  void  that  portion  of  my 
will  relating  to  my  man  slave  Enoch  and  his  wife  Merrilla  and 
her  children;  and  I  do  now  will  that  my  said  man  slave  Enoch 
be  absolutely  sold  by  my  executors,  without  the  privilege  of  choos- 
ing between  going  to  Liberia  and  being  sold  here,  and  the  legacy 
bequeathed  to  him  in  the  previous  part  of  my  will  is  entirely 
revoked.  £  do  likewise  will  that  Merrilla  and  her  children  be  put 
upon  the  same  footing  with  my  other  negroes,  and  allowed  a 
choice  between  going  to  Liberia  or  remaining  here  and  being 
sold,  as  directed  in  the  previous  portions  of  my  will. 
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In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed  my 
seal,  this  17th  day  of  June,  1836. 

ISAAC  ROSS. 
Signed  and  sealed  in  the  presence  of  us, 
John  B.  Coleman, 
Isaac  R.  Wade. 

Jefferson  county  and  state  of  Mississippi: 

We,  the  undersigned,  do  hereby  certify  that  during  the  last  ill- 
ness of  captain  Isaac  Ross,  at  his  dwelling  house  in  said  county, 
on  or  about  the  15th  day  of  January,  1836,  being,  as  well  as  we 
recollect,  about  three  or  four  days  previous  to  his  death,  he  called 
us  to  his  couch  and  stated  to  us  that  it  was  his  will  and  desire 
that  in  the  event  of  his  man  slave  Enoch  serving  Mrs.  Margaret 
A.  Reed  faithfully  and  well  during  her  life,  then  that  portion  of  the 
codicil  to  his,  the  said  Isaac  Ross's,  last  will  and  testament,  which 
deprived  Enoch  of  the  privileges  and  legacies  conferred  upon  him 
in  the  main  body  of  the  will,  should  be  considered  null  and  void, 
and  the  said  Enoch,  at  the  time  of  the  ultimate  distribution  of  the 
property,  placed  in  exactly  the  same  situation  as  if  said  codicil 
had  never  been  written. 
Given  under  our  hands  and  seals  this  27th  day  of  January  1836. 

MARGARET  A.  REED, 
Attest,  ISAAC  R.  WADE, 

John  B.  Coleman, 

D.  Yertner, 

Walter  Wade. 

State  of  Mississippi,  Jefferson  county: 

Personally  appeared  before  me,  the  undersigned,  judge  of  the 
probate  court  of  Jefferson  county,  in  open  court,  John  B.  Coleman, 
who  made  oath  that  he  saw  Mrs.  Margaret  A.  Reed  sign  her  name 
to  the  within  statement  on  the  date  of  said  statement,  to  wit:  on 
the  27th  of  January,  1836. 

JOHN  B.  COLEMAN. 
Sworn  and  subscribed  in  the  presence  of 
John  M.  Whitnev, 

Judge  of  Probate. 
February  24, 1836. 
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State  of  Mississippi,  Jefferson  county: 

Personally  appeared  before  me,  the  undersigned,  a  justice  of  the 
peace  of  Jefferson  county,  Margaret  A.  Reed,  who  made  oath  thai 
she  was  called  on  to  sign  the  within,  for  the  purposes  therein  con- 
tained. 

Given  under  my  hand  and  seal,  21st  April,  1836. 

ISAAC  A.  B.  ROSS,  J.  P. 

Isaac  Ross  died  on  the  19th  day  of  January,  1836,  leaving  three 
heirs,  to  wit:  Jane  B.  Ross,  Isaac  A.  Ross,  and  one  Margaret  A. 
Reed.  Margaret  A.  Reed  died  before  the  commencement  of  this 
suit,  having  devised  and  bequeathed  to  defendants,  Butler  and 
Duncan,  all  her  right  and  interest  in  the  estate  of  her  father,  the 
said  Isaac  Ross.  Complainants  then  filed  their  bill  in  the  court 
of  chancery,  as  sole  remaining  heirs  of  Isaac  Ross,  to  set  aside  the 
principal  devises  and  bequests  in  his  will,  and  to  enjoin  his  execu- 
tors from  proceeding  further  to  execute  the  same,  on  the  ground 
that  such  devises  are  illegal  and  void,  and  that  the  estate  embraced 
in  such  illegal  and  void  disposition  results  to  said  complainants  as 
heirs  at  law. 

The  bill  set  forth  the  will  and  codicils  thereto,  and  averred  that 
all  the  provisions  and  trusts  in  relation  to  the  transportation  of  the 
slaves  of  the  testator  to  the  coast  of  Africa,  are  in  violation  of 
the  policy  of  the  state  of  Mississippi  on  the  subject  of  domestic 
slavery;  in  fraud  of  the  statute  prohibiting  manumission  except 
on  certain  conditions,  and  consequently  illegal  and  void.  Also, 
that  the  direction  to  sell  the  remainder  of  the  estate,  and  to  pay 
over  the  proceeds  to  the  American  Colonization  Society,  on  con- 
dition "that  they  would  agree  to  appropriate  it  in  paying  the  ex- 
pense of  transporting  the  said  slaves  to  Africa,  and  the  remainder 
to  be  expended  for  the  support  and  maintainance  of  said  slaves 
when  there,  in  such  manner  as  the  society  in  their  discretion, 
might  deem  most  to  the  interest  and  welfare  of  said  slaves,"  is 
illegal  and  void,  because  the  bequest  is  in  trust  for  an  illegal  pur- 
pose. Also,  that  the  contingent  bequest  to  the  Colonization  So- 
ciety of  the  proceeds  of  the  sale  of  testator's  estate,  in  trust  for 
the 'establishment  in  Liberia  of  a  seminary  of  learning,  is  void, 
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because  against  the  policy  of  the  state  of  Mississippi;  and  also 
because  said  society  has  no  capacity  by  its  charter  to  take  for  such 
a  purpose. 

The  bill  further  avers  that  all  legacies  have  been  paid  except 
those  complained  of;  that  the  debts  of  the  estate  are  fully  satisfied, 
and  that  the  executors  and  American  Colonization  Society  are 
proceeding  to  execute  the  remaining  trusts,  and  will  execute  the 
same,  unless  restrained  by  injunction,  ice.]  also,  that  all  the  slaves 
have  expressed  their  desire  to  be  transported  to  Africa,  pursuant  to 
the  provisions  of  the  will. 

The  bill  finally  prays  injunction,  &c.  and  that  the  estate  em- 
braced in  said  illegal  and  void  trusts,  be  decreed  to  the  complainants 
as  sole  remaining  heirs  at  law.  To  this  bill  there  was  a  general 
demurrer  by  all  the  defendants. 

By  consent,  a  decree  was  entered,  sustaining  the  demurrer. 

In  the  case  of  Mrs.  Reed,  the  bill  was  filed  by  complainants  as 
heirs  at  law  of  Margaret  A.  Reed,  deceased,  to  set  aside  the  will  of 
said  Margaret,  and  to  establish  a  resulting  trust  in  favor  of  them- 
selves. 

It  set  forth  the  will  of  Margaret  A.  Reed,  published  on  the  14th 
June,  1838,  in  which  all  her  estate,  both  real  and  personal,  wad 
devised  and  bequeathed  to  complainants.  Also,  a  codicil  thereto, 
published  on  the  4th  day  of  September,  1838,  in  which  was  de- 
vised to  them  all  the  interest  of  the  said  Margaret  A.  Reed,  in  and 
to  the  estate  of  her  father  Isaac  Ross,  before  that  time  deceased,  in 
case  the  will  of  the  said  Isaac  Ross  should  be  declared  invalid 
The  bill  further  averred  the  death  of  Mre.  Reed,  and  that  her  said 
will  and  the  codicil  thereto  are  in  fraud  and  violation  of  the  laws 
and  policy  of  the  state  of  Mississippi,  and  therefore  void. 

It  was  averred  that  the  estate  so  devised,  was  given  in  secret 
trust  that  the  said  Butler  and  Duncan  should  convey  all  the  said 
slaves  of  testatrix  to  Liberia,  there  to  remain  free. 

In  support  of  this  averment,  complainants  exhibit  in  their  bill 
a  letter  from  testatrix  to  defendants,  dated  14th  June,  1838,  which 
they  say  points  out  the  secret  and  illegal  trust 

G.  Holt  and  J.  B.  Thrasher,  for  complainants. 
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Montgomery  and  Boyd  and  S.  S.  Prentiss,  for  defendants. 

The  Chancellor. 

The  complainants  bring  this  suit  as  the  heirs  and  distributees 
of  Margaret  A.  Reed,  deceased.  The  allegations  of  the  bill,  so 
far  as  the  demurrer  is  concerned,  are : 

That  Mrs.  Reed,  about  the  14th  June,  1838,  made  her  last  will 
and  testament,  appointing  the  defendants  her  executors,  to  whom 
she  devised  and  bequeathed  the  most  of  her  estate,  consisting  in 
part  of  a  large  number  of  negro  slaves;  that  said  devises  and  be- 
quests were  made  upon  the  secret  trust  and  confidence  that  the 
negroes  should  be  taken  by  the  defendants  as  the  executors  of  the 
will  to  Liberia,  there  to  remain  free,  Sec.  A  letter  from  the  testa- 
trix of  even  date  with  the  will  is  referred  to  in  the  bill,  which  it  is 
alleged  is  declarative  and  expressive  of  the  secret  trust  aforesaid. 
It  is  alleged  that  this  secret  trust  is  in  violation  of  the  laws  of 
Mississippi,  and  was  intended  to  evade  and  defraud  the  statute 
which  prohibits  the  emancipation  of  slaves  by  last  will  and  testa- 
ment, except  under  the  restrictions  therein  enumerated.  The  com- 
plainants pray  that  the  will  be  set  aside,  that  the  estate  may  be 
decreed  to  them,  <tc.  To  this  bill  there  is  a  general  demurrer, 
which  at  once  presents  the  question  of  the  validity  of  the  will  as 
coupled  with  the  alleged  secret  trust.  If  the  trust  be  an  illegal 
one,  it  can  make  no  difference  whether  it  be  tacit  or  express;  the 
same  consequences  must  follow  it  in  either  character.  I  shall 
therefore  elect  to  consider  the  will  as  having  upon  its  face  a  devise 
and  bequest  to  the  defendants  upon  the  express  trust  that  the 
negroes  therein  mentioned  should  be  taken  to  Liberia,  there  to  re- 
main free.  Several  collateral  questions  were  made  on  the  argu- 
ment, all  of  which  it  is  believed  resolve  themselves  into  this  plain 
and  broad  proposition :  Is  a  will  made  within  this  state,  by  one 
of  its  citizens,  in  which  negro  slaves  are  bequeathed  upon  the  trust 
that  they  shall  be  taken  to  Liberia,  on  the  coast  of  Africa,  there  to 
remain,  void,  as  being  in  fraud  and  violation  of  our  laws  and  in 
contravention  of  their  policy  upon  the  subject  of  domestic  slavery? 
The  language  of  the  statute  which  it  is  insisted  is  violated  by 
Mrs.  Reed's  will,  so  far  as  it  is  applicable  to  this  case,  is  in  the 
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following  words:  "It  shall  not  be  lawful  for  any  person  being 
the  owner  of  slaves  to  emancipate  them,  unless  by  his  or  her  last 
will  and  testament,  attested  and  proved  in  the  manner  required 
by  law,  and  also  prove  such  slaves  have  performed  some  merito- 
rious act  for  the  benefit  of  such  owner,  or  some  distinguished  ser- 
vice for  the  benefit  of  the  state;  and  such  last  will  and  testament 
shall  not  have  validity  until  sanctioned  by  the  legislature,  nor 
until  the  owner  shall  have  complied  with  the  conditions  specified 
in- such  act." 

Do  the  terms  of  the  will  and  trust  in  question  amount  to  a  vio- 
lation of  the  provisions  of  this  statute,  and  to  a  fraud  upon  its 
policy  ?  If  so,  the  will  must  be  declared  void,  and  the  complain- 
ant's right  to  take  will  stand  unquestioned.  If  not,  the  will 
must  have  effect,  and  the  executors  be  left  free  to  carry  the  accom- 
panying trust  into  execution.  It  is  not  disputed  by  counsel  on 
either  side,  that  all  acts  done  in  fraud  of  the  law  are  necessarily 
void.  Submission  and  obedience  to  the  obligation  of  public  laws, 
and  conformity  to  its  rules  of  municipal  regulation,  is  one  of  the 
first  if  not  the  highest  duty  a  citizen  owes  to  his  country.  Hence 
all  acts  done  in  dereliction  of  this  high  duty,  which  may  violate 
public  laws  or  contravene  public  policy,  have  been  uniformly  held 
to  be  void.  The  law  will  not  permit  itself  to  be  overreached  by 
any  device,  however  cunning,  nor  by  any  circuity  of  action,  how- 
ever remote.  Whilst  it  is  the  duty  of  courts  of  justice  to  preserve 
the  integrity  and  authority  of  the  law,  it  is  equally  their  duty  to 
protect  the  rights  of  the  citizen,  and  to  give  effect  to  his  acts, 
where  they  involve  no  violation  of  his  obligations  to  the  social 
compact  Protection  and  obedience  are  reciprocal  obligations  be- 
tween the  law  and  the  citizen.  I  presume  it  will  be  received  as  a 
self-evident  proposition,  that  it  was  competent  and  lawful  for  Mrs. 
Reed,  during  her  life-time,  to  have  taken  her  negroes  to  Liberia  or 
elsewhere, '-thereto  remain  free  from  the  condition  of  slavery." 

I  do  not  understand  the  counsel  for  complainant  as  denying  this 
proposition,  but  they  insist  that  the  dominion  which  Mrs.  Reed 
might  have  thus  legitimately  exercised  whilst  living,  as  a  natural 
right,  ceased  at  her  death ;  and  a  distinction  is  taken  between  the 
right  to  exercise  such  power  while  living,  and  the  right  to  exer- 
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cise  it  through  the  medium  of  a  last  will  and  testament.  And  it 
was  assumed  as  a  general  principle,  that  the  right  to  dispose  of 
property  by  will  is  more  restricted  and  limited  than  the  right 
whilst  living.  I  cannot  assent  to  this  proposition,  thus  broadly 
laid  down.  It  is  true,  that  the  right  to  dispose  of  property  by  will 
is  a  civil  right ;  or  in  other  words,  a  right  derived  from  the  law : 
but  the  source  of  its  derivation  does  not  imply  that  it  is  less  com- 
prehensive than  the  living  right.  A  will  is  defined  to  be  the  dis- 
position which  one  desires  may  be  made  of  his  possessions  or  pro- 
perty after  his  death.  Justice  Blackstone,  2  vol.  of  his  Commen- 
taries, page  11,  says,  "the  power  given  to  a  dying  person  of 
continuing  his  property  by  disposing  of  his  possessions  by  will,  is 
a  kind  of  secondary  law  of  nature."  The  word  property  is  here 
evidently  used  as  synonymous  with  the  word  dominion  or  power, 
as  contra-distinguished  from  the  possession  or  the  thing  itself  I 
think  it  will  sufficiently  appear  from  this  reference  that  as  a  gen- 
eral rule  the  right  to  dispose  of  property  by  will  is  as  broad  and 
comprehensive  as  the  right  of  disposition  while  living.  The  dis- 
tinction attempted  to  be  taken  between  the  two  modes  of  doing 
the  same  thing,  so  far  as  the  policy  of  the  statute  is  concerned,  is 
not  very  readily  perceived.  I  conclude,  then,  that  whatever  would 
be  a  legal  disposition  of  a  person's  property  while  living,  would  be 
equally  lawful  when  disposed  of  by  last  will  and  testament ;  un- 
less there  is  something  in  this  latter  mode  of  conveyance  which 
ex  vi  termini  not  only  restricts  the  party's  rights,  but  necessarily 
implies  illegality;  or  unless  there  is  an  arbitrary  and  inflexible  rule 
of  municipal  law  by  which  the  distinction  is  taken  and  sustained. 
And  this  brings  us  back  to  an  examination  of  the  statute  under 
which  it  is  insisted  that  the  testament  in  this  case  is  void  by  rea- 
son of  the  trust  contained  in  it.  It  is  insisted  by  the  complainant's 
counsel,  that  the  trust  in  this  case  likens  itself  to  the  cases  in  Eng- 
land where  conveyances  made  in  trust,  to  defeat  the  provisions  of 
the  statute  of  mortmain,  have  been  held  to  be  void,  and  the  cases 
upon  that  subject  were  referred  to.  The  trust  in  this  case  distin- 
guishes itself  from  the  cases  cited,  in  this  important  particular.  In 
this  case,  the  trust  is  to  be  executed  out  of  the  limits  of  the  state  of 
Mississippi,  and  upon  the  coast  of  Africa ;  whereas  it  will  be 
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found  in.  those  cases,  the  execution  of  the  trust  was  to  take  place 
within  the  territory  and  in  the  very  face  of  the  law-making  power 
which  had  prohibited  such  form  of  conveyance.  But  suppose  that 
a  subject  of  Great  Britain  could  hold  land  in  the  United  States, 
and  he  should  execute  in  England  a  conveyance  of  such  land  to  a 
trustee  there  residing,  in  trust  that  he  should  receive  the  rents  and 
profits  of  such  land  for  the  use  and  benefit  of  an  ecclesiastical  asso- 
ciation :  it  is  believed  that  the  English  courts  would  not  recognize 
any  thing  in  such  a  conveyance  as  violating  either  the  provisions 
or  the  policy  of  their  statute  of  mortmain,  the  provisions  of  which 
look  only  to  the  title  of  lands  situate  within  English  territory. 

The  cases  cited  at  the  bar  from  North  Carolina,  for  the  purpose 
of  showing  that  a  conveyance  of  slaves  upon  trust  to  be  emanci- 
pated were  held  void,  because  in  fraud  of  the  laws  and  policy  of 
that  state,  were  all  cases  where  it  appeared  that  the  trusts  were  to 
be  executed  within  that  state,  and  are  therefore,  not  conceived  to 
be  applicable  to  this  case.    But  we  must  return  to  the  statute  of 
Mississippi,  for  upon  the  construction  and  application  of  its  provi- 
sions depends  the  result  of  our  enquiry.    The  title  of  the  act  un- 
der which  the  provision  occurs,  which  I  am  called  on  to  construe 
is,  "  an  act  to  reduce  into  one  the  several  acts  concerning  slaves, 
free  negroes  and  mulattoes."    The  entire  legislative  policy  of  the 
country  in  relation  to  these  three  classes  of  persons,  is  to  be  sought 
for  in  the  body  of  the  act. 

The  first  thing  that  strikes  us  with  surprise  upon  reading  this 
statute  is,  that  a  provision  in  relation  to  last  wills  and  testaments 
should  have  occurred  under  such  a  title,  instead  of  the  more  ap- 
propriate head  found  in  the  same  book  "  concerning  last  wills 
and  testaments."  The  mind  is  prompted  to  inquire  what  neces- 
sary connection  there  is  between  the  right  of  making  a  last  will 
and  testament,  and  a  statute  concerning  slaves,  free  negroes 
and  mulattoes?  To  which  one  of  these  distinct  and  several 
branches  of  legislative  concern  does  the  right  of  making  a  will 
fitly  attach  itself?  Is  it  that  part  which  relates  to  slaves,  or  that 
part  which  relates  to  mulattoes?  Or  is  it  the  third  branch,  rela- 
ting to  free  negroes,  with  which  the  right  to  make  a  will  holds 
affinity?    The  surprise  gives  place  to  a  clear  perception  of  the 


OF  CHANCERY.  601 

Ron  and  Ron  v.  Duncan  et  a/.,  and  same  v.  Vertner  e*  aL 

i  reason  of  this  apparently  unnatural  association  of  subjects,  when 

a  we  perceive  that  the  provision  in  regard  to  testaments  is  exclu- 

i  sively  directed  to  the  right  of  manumitting  slaves.    And  from  the 

t  statutory  connection  between  the  subjects,  the  conclusion  cannot 

i  be  resisted  that  the  restriction  contained  upon  the  testamentary 

right  is  a  part  and  parcel  of  the  municipal  policy  of  the  country 
in  regard  to  free  negroep.  The  legislature  was  acting  in  part  upon 
the  subject  of  free  negroes  in  this  state ;  and  the  provision  con- 
cerning the  right  to  manumit  slaves  by  will  was  intended  to  guard 
against  the  dangerous  influence  which  might  be  exerted  by  negroes 
thus  manumitted  over  those  who  remained  in  bondage.  The  restric- 
tion imposed  is  but  declaratory  of  that  simple  but  salutary  rule  of 
social  conduct,  that  each  member  of  a  civil  community  shall  so 
exercise  his  dominion  over  his  own  property  as  not  to  endanger 
that  of  others.  But  the  importance  of  the  principle  involved  in 
this  case,  and  the  great  amount  of  property  at  stake,  seem  to  de- 
mand a  more  general  and  thorough  view  of  the  subject.  It  is 
urged  that  when  the  statute  has  said,  "it  shall  not  be  lawful  to 
emancipate  slaves,  unless  by  last  will  and  testament,"  in  the  man- 
ner there  pointed  out,  all  construction  is  at  an  end,  the  subject  is 
closed,  and  that  any  provision  in  a  will  by  which  the  emancipa- 
tion of  negroes  would  be  a  remote  and  resulting  consequence,  even 
though  that  emancipation  should  take  place  in  a  foreign  country 
with  which  the  domestic  policy  of  Mississippi  could  have  no  con- 
cern, it  is  nevertheless  within]  the  prohibition  of  the  statute.  A 
narrow  and  restricted  application  of  a  statute  is  as  likely  to  fall 
short  of  the  legislative  will,  as  the  more  unbridled  latitude  of  con- 
struction. Both  extremes  are  to  be  avoided.  One  of  the  cardinal 
rules  in  the  exposition  of  statutes  is,  that  the  intention  of  the  law- 
giver is  to  be  deduced  from  every  part  of  a  statute  compared 
with  every  other  part,  and  that  the  intention  when  thus  elicited 
must  always  prevail  over  the  literal  sense  of  the  terms  used.  The 
application  of  this  rule  will  not  be  without  its  point  in  this  case. 
Let  us  then  compare  the  provisions  of  our  statute  with  each  other. 
After  declaring  that  a  will  emancipating  slaves  shall  not  have 
validity  until  sanctioned  by  an  act  of  the  legislature,  this  further 
provision  occurs:  "nor  until  the  owner  shall  have  complied  with 
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the  conditions  specified  in  such  act"  This  latter  paragraph  con- 
veys  to  my  mind  the  clearest  conviction  that  the  legislature  in- 
tended the  prohibition  to  extend  only  to  cases  of  emancipation 
within  this  state,  where  the  slaves  were  intended  to  remain.  If  as 
in  this  case,  by  the  very  terms  of  the  instrument  of  emancipation, 
the  manumission  was  to  take  place  in  Liberia,  it  is  difficult  to  per- 
ceive what  concern  the  domestic  policy  of  Mississippi  could  have 
in  imposing  conditions  upon  the  owner.  What  are  the  probable 
conditions  which  the  legislature  would  impose  in  such  case  upon 
the  owner.  Such,  I  presume,  as  requiring  of  him  bond  and  secu- 
rity for  the  good  behavior  of  the  negroes,  or  against  their  becom- 
ing a  public  charge.  Although  the  colony  of  Liberia  is  an  object 
worthy  of  all  philanthropic  encouragement,  yet  it  is  not  to  be  pre- 
sumed that  Mississippi  intended  to  extend  her  guardian  care  so 
far  as  to  protect  that  colony  by  bond  and  security  against  the  evils 
of  pauperism  and  breaches  of  the  peace. 

Much  was  said  in  argument  about  the  construction  of  statutes, 
and  many  of  the  rules  laid  down  were  adverted  to  and  commented 
on.  These  artificial  expositors  of  the  law  all  resolve  themselves 
into  the  single  purpose  of  ascertaining  the  meaning  and  good  sense 
of  the  statute,  and  whatever  conduces  to  that  end  may  be  fiuriy 
put  in  requisition,  whether  it  be  drawn  from  the  preamble,  title, 
or  body  of  the  act,  or  from  the  peculiar  history,  circumstances  and 
condition  of  the  community  for  the  government  of  which  it  may 
have  been  enacted.  Amongst  other  rules  upon  this  subject,  it  is 
said,  statutes  are  to  be  construed  with  reference  to  the  principles 
of  the  common  law;  for  it  is  not  to  be  presumed  the  legislature 
intended  to  make  any  innovation  upon  the  common  law,  further 
than  the  case  absolutely  requires.  The  right  to  manumit  a  slave 
is  perfect  and  undoubted  at  common  law,  by  will,  deed,  or  other- 
wise. Did  the  legislature  intend  to  impose  any  other  restriction 
upon  the  common  law  right  of  the  citizen  in  this  particular,  than 
such  as  held  him  in  a  state  of  obedience  to  its  municipal  policy 
upon  the  subject  of  free  negroes?  Mississippi  has  no  concern  with 
the  question  of  manumitting  slaves  elsewhere  than  within  her  own 
limits.  She  does  not  assume  police  jurisdiction  beyond  them.  She 
has  no  law  which  in  letter  or  spirit  prohibits  a  citizen  from  direct- 
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ing  by  will  that  his  negroes  should  be  removed  out  of  the  state, 
to  Liberia  or  elsewhere,  even  though  the  consequences  or  avowed 
intention  may  be  emancipation.  The  right  to  emancipate  is  not 
taken  away;  it  is  only  qualified  when  exercised  within  her  bor- 
ders. The  right  to  remove  slaves  by  one  while  living,  or  through 
the  agency  of  his  executors  when  dead,  is  no  where  infringed. 
*  And  it  is  presumed  that  the  courts  would  not  look  beyond  the  act 
of  removal  to  the  place  of  destination,  to  see  whether  by  the  laws 
of  that  place  emancipation  would  be  a  consequence  of  such  re- 
moval, in  order  to  establish  a  sort  of  constructive  fraud  upon  the 
laws  of  Mississippi. 

It  is  difficult  to  conceive  how  an  act  done  in  Liberia,  according 
to  its  laws,  should  involve  a  violation  of  those  of  this  state.  The 
rule  that  every  contract,  act  or  agreement,  is  to  be  governed  by 
the  laws  of  the  place  where  the  execution  or  performance  is  to 
take  place,  is  one  of  universal  application.  The  execution  of  the 
trust  in  this  case,  according  to  the  allegations  of  the  bill,  is  to  take 
place  in  Liberia.  The  laws  of  that  place,  then,  according  to  the 
rule,  must  decide  upon  its  legality.  The  ground  was  taken,  that 
as  the  negroes,  for  whose  benefit  the  trust  was  raised,  can  maintain 
no  suit  in  our  courts  to  enforce  it,  and  there  being  no  one  who  can 
enforce  it,  the  trust,  it  is  insisted,  is  therefore  void.  The  conclu- 
sion does  not  necessarily  follow  from  the  premises.  A  trust  may 
be  created  which  may  be  perfectly  consistent  with  the  law,  and 
yet  the  law  may  have  pointed  out  no  mode  of  enforcement;  still 
it  would  not  interpose  to  prevent  it,  but  would  leave  its  execution 
to  the  voluntary  action  of  the  trustee.  A  person  may  convey  his 
property  upon  what  trust  or  condition  he  pleases,  so  that  it  be  not 
against  law;  and  the  court  would  only  interfere  at  the  instance  of 
the  heirs  or  distributees  of  the  grantor  or  testator,  when  there  had 
been  a  Mure  or  refusal  to  perform  the  condition  or  trust  These 
principles  I  think  are  plainly  deducible  from  fhd  case  in  4  Wheaton 
36. 

I  had  some  difficulty  at  first  upon  the  subject  of  the  fraud 
charged  in  the  bill,  as  it  regards  the  demurrer.  As  a  general  rule, 
there  must  be  an  answer  to  the  charge  of  fraud.  When,  however, 
fraud  is  charged  as  a  conclusion  of  law  from  a  particular  state  of 
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frets  set  out,  it  is  believed  the  reason  of  the  application  of  the  rale 

fails. 
The  demurrer  must  be  sustained,  and  the  bill  dismissed. 

[The  complainants  prayed  an  appeal  from  this  decision,  which 
was  granted;  and  upon  argument  in  the  High  Court  of  Errors  and 
Appeals,  the  opinion  of  the  chancellor  was  affirmed. 

The  arguments  of  counsel  in  this  ease  were  withdrawn,  to  be 
used  in  the  High  Court.  The  importance  of  the  case,  and  the 
eminence  of  the  counsel  on  either  side,  will  be  a  sufficient  reason 
for  reporting  the  arguments  at  length,  together  with  the  opinion  of 
the  High  Court  of  Errors  and  Appeals.] 

J.  B.  Thrasher  for  appellants. 

This  is  an  appeal  from  the  decree  of  the  chancellor  entered  pro 
forma,  sustaining  the  demurrer  to  the  bill  of  the  complainants. 
To  sustain  the  bill  we  propose  to  establish, 

1.  That  the  principal  devises  in  the  will,  and  the  whole  tenor 
thereof,  constitute  indirect  attempts  to  emancipate  numerous  slaves, 
contrary  to  the  laws  and  policy  of  this  state,  and  in  contravention 
of  the  same. 

2.  That  the  devises  in  the  will  which  are  to  slaves,  and  in  trust 
for  slaves  who  cannot  take  by  devise,  are  absolutely  void;  and 
that  the  devisees  were  slaves  at  the  death  of  the  testator,  and  still 
remain  slaves  by  the  laws  of  this  state. 

3.  That  the  devises  being  void,  and  the  devisees  slaves,  both 
descend  to  the  heirs  at  law,  and  that  the  executors  hold  the  same 
as  trustees  for  the  legal  heirs,  and  as  such  are  bound  to  account 

.to  them  for  the  same,  and  cannot  dispose  of  the  estate  for  chari- 
ties, or  other  objects  to  be  selected  either  by  the  executors  or  by 
the  court 

1.  In  the  case  of  Haywood  v.  McCraven's  executors,  2  North 
Carolina  Law  Repository,  557,  and  in  numerous  other  cases,  it 
has  been  decided  that  a  devise  to  emancipate  slaves,  although  in 
some  instances  to  be  sent  out  of  the  state  to  foreign  countries,  is 
void.  The  court  said,  that  such  a  devise  is  repugnant  to  die 
positive  provisions  by  statute,  which  has  pointed  out  but  one 
method  by  which  slaves  can  be  emancipated,  and  only  one  in* 
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stance  in  which  it  can  be  done  at  all,  to  wit :  for  meritorious  ser- 
vices ;  and  such  is  our  statute,  see  8  Peters,  285.    Can  the  testa- 
tor therefore  choose  a  different,  or  can  the  executors  who  repre- 
sent the  deceased,  select  another  method,  or  can  the  courts  sanc- 
tion any  other  than  that  pointed  out  by  the  statute  ?  certainly  not: 
and  to  this,  add  the  further  elementary  principle  consecrated  and 
acknowledged  by  the  accumulated  wisdom  of  ages,  that  in  a 
primitive  state  and  by  the  law  of  nature,  no  person  had  any 
right  or  power  to  make  a  will,  or  to  make  any  disposition  of  pro- 
perty to  take  effect  after  his  or  her  death.     How  then  is  this 
power  derived  of  making  last  wills  and  testaments?    It  is  deri- 
ved solely  by  virtue  of  conventional  powers,  conferred  on  us  by 
municipal  regulations,  and  prescribed  by  the  law-making  power 
of  the  state.    Have  we  any  right  or  power  to  disregard  this  mu- 
nicipal regulation  ?    If  we  go  back  to  the  law  of  nature  or  primi- 
tive state  and  adopt  that,  we  cannot  make  wills.    If  we  devise 
our  property,  we  must  do  it  by  virtue  of  the  lex  loci,  or  conven- 
tional rights  secured  to  us  by  government ;  and  when  acting  under 
a  limited  delegated  power,  the  well  known  maxims  of  the  law 
and  of  the  government  prohibit  us  from  exercising  any  other 
powers,  than  those  delegated.    If  therefore  we  attempt  to  eman- 
cipate slaves  by  last  will  and  testament,  or  by  last  will  and  testa- 
ment to  dispose  of  them  in  any  other  manner  than  that  pointed 
out  by  the  statute,  we  act  in  violation  of  the  law  or  in  fraud  of 
the  law ;  and  in  the  case  of  the  Wm.  King,  2  Wheaton,  148;  and 
of  Lee  v.  Lee,  8  Peters,  50,  it  is  laid  down  as  a  general  rule,  that 
whatever  is  done  in  fraud  of  law,  is  done  in  violation  of  it.    The 
law,  therefore,  having  made  no  provisions  authorizing  persons,  by 
last  will  and  testament  to  send  or  direct  their  slaves  to  be  sent  to 
Africa,  or  out  of  the  country,  it  follows  as  a  principle,  incontnn 
vertible,  that  the  executors  have  no  power  whatever,  to  send  the 
slaves  to  Africa,  or  out  of  the  state ;  and  therefore  the  devises  in 
the  will  for  such  a  purpose,  are  in  fraud  of  the  law  and  cannot  be 
executed. 

Solon,  says  Blackstone*  was  the  first  legislator  that  introduced 

wills  into  Athens ;  but  in  many  other  parts  of  Greece  they  were 

totally  discountenanced.    In  Rome  they  were  unknown  till  the 

laws  of  the  twelve  tables  were  compiled,  which  first  gave  the  right 
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of  bequeathing.  And  among  die  nmflsan  nations,  partknhriy 
among  the  Germans,  testaments  were  not  received  into  use.  And 
this  variety  Barret  to  evince,  that  the  right  of  making  wills  and 
disposing  of  property  after  death,  is  merely  a  creature  of  thechril 
state;  which  has  permitted  it  in  some  countries,  and  denied  it  in 
others ;  and  even  where  it  is  permitted  fay  law,  it  is  subject  to  dif- 
ferent formalities  and  restrictions  in  almost  every  nation  under 
Heaven.  1  Chitt^s  Blackstone,  411.  By  die  seventy-fifth  sec- 
tion of  the  Revised  Code,  p.  385,  it  is  declared  that  it  shall  not  be 
lawful  for  any  person,  being  die  owner  of  slaves,  to  emancipate 
them  by  last  will  and  testament  or  otherwise,  unless  it  is  proven  to 
the  satisfaction  of  the  General  Assembly,  that  such  slave  or  slaves, 
have  done  and  performed  some  meritorious  act  for  the  benefit  of 
the  owner,  or  some  distinguished  service  for  die  benefit  of  this 
State;  and  without  the  sanction  of  the  legislature,  the  act  of 
emancipation  is  void.  Such  is  the  law  and  policy  of  the  laws  of 
this  state.  The  above  recited  act  furnishes  conclusive  evidence 
to  the  court,  not  only  of  the  law,  but  of  the  public  policy  of  the 
state ;  and  here  it  might  be  well  to  remark,  that  this  statute  has 
reference  solely  to  the  owner  or  owners  of  slaves  while  alive, 
acting  in  propria  persona,  and  not  to  the  executors  or  trustees, 
who  have  no  power  to  emancipate  under  the  statute,  neither  for 
distinguished  nor  meritorious  services,  nor  for  any  other  cause 
whatever.  With  the  death  of  the  owner,  also  dies  the  power  to 
emancipate  his  slaves,  until  they  are  legally  vested  in  full  owner- 
ship elsewhere. 

An  instrument  of  emancipation  must  conform  to  the  laws  of  the 
country  where  the  emancipator  was  domiciled  at  the  time  of  his 
death,  or  it  is  void.  Such  is  the  principle  settled  in  1  Randolph, 
234.  Story's  Conflict  of  Laws,  215-16-17-18-19,  and  the  case  in 
6  Randolph,  663-4,  shows  that  an  attempt  to  emancipate  slaves 
contrary  to  the  laws  in  force  at  the  time,  is  void,  although  a  trust 
was  created  to  support  it,  as  in  the  present  case.  In  the  case  of 
Bynum  v.  Boswich,  4  Desauss.  266,  die  court  decided  that  a  be- 
quest of  slaves  to  a  trustee  with  directions  to  liberate  them,  was 
void,  being  in  opposition  to  the  provisions  of  an  act  of  South  Car- 
olina, which  forbids  emancipation  in  any  other  way  than  by  deed 
executed  in  the  lifetime  of  the  master,  a  certain  time  before  his 


OP  CHANCERY,  607 

Row  and  Ross  v.  Duncan  et  aL,  and  same  v.  Vertner  et  at. 

death,  and  in  a  prescribed  form;  and  in  the  case  of  Cunningham 
v.  Cunningham,  1  Taylor,  209,  the  court  decided,  that  a  devise  for 
the  maintenance  of  slaves,  was  void.    See  also  3.  Amer.  Dig.  480. 

And  in  the  case  of  Haywood  v.  McCraven,  2  Car.  Law  Rep. 
657,  3  Amer.  Dig.  538,  where  a  testator  bequeathed  to  his  execu- 
tor after  the  death  of  his  sister,  his  slaves  in  trust  to  have  them 
set  free;  and  also  devised  and  bequeathed  to  his  executors  real 
and  personal  estate  for  the  use  of  his  slaves,  it  was  held  by  the 
court  that  the  bequests  were  void,  as  being  contrary  to  the  policy 
of  the  law,  and  that  whenever  the  intention  was  to  create  a  trust 
that  could  not  be  disposed  of,  the  property  reverted  to  the  heirs  at 
law,  or  next  of  kin:  and  that  a  devise  of  land  to  be  rented  out 
for  the  maintenance  of  a  slave  was  void  also.  C.  &  N.  352.  3 
Amer.  Dig.  479. 

In  the  case  of  Moses  v.  Denigree,  6  Randolph,  561;  and  5  Am. 
Dig.  499,  it  was  decided  that  a  deed  of  emancipation  of  a  slave 
executed  in  1781,  (at  which  time  emancipation  was  not  permitted 
except  in  certain  cases,)  although  it  directed  the  freedom  to  com- 
mence when  he  should  come  of  age,  (in  1796,)  is  absolutely  void, 
notwithstanding  the  law  had  been  changed  so  aa  to  admit  of  eman- 
cipation in  the  mean  time.  If  the  slaves  had  been  manumitted 
conditionally,  to  have  their  freedom  when  the  laws  would  permit, 
it  seems  it  would  have  been  good,  and  such  is  the  case  in  2  Callfe 
Rep.  319,  357. 

No  state  is  under  any  obligation  to  give  effect  to  any  acts  of 
parties,  which  contravene  its  own  policy  or  laws.  2  Story's  Eq. 
429.  Story's  Conflict  of  Laws,  98,  sec.  106,  says,  that  no  nation 
will  suffer  its  own  subjects  to  evade  the  operation  of  its  own  fun- 
damental policy  or  laws,  or  commit  frauds  in  violation  of  them. 

As  the  testator,  Ross,  could  not  by  the  laws  of  this  state,  free 
his  slaves  in  Mississippi,  they  were,  unquestionably,  slaves  at  the 
time  of  his  death,  left  undevised  to  any  person  who  could  take ; 
and  being  slaves  at  his  death,  they  descended  to,  and  vested  in 
his  heirs  by  the  law  of  intestacy,  (the  debts  of  the  testator  all  being 
paid.)  1  How.  Rep.  558.  Personal  property  is  undoubtedly  sub- 
ject to  that  law  in  point  of  distribution,  which  governs  the  owner; 
in  other  words  to  the  law  of  the  owner's  domicil;  real  property,  to 
the  lex  loci  ret  Mae.    2  Kent,  344;  2  Bos.  and  Pul.  229,  note; 
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3  Yes.  198;  5  Yes.  760;  3  Crunch,  319;  1  Binney,  339;  3  Johns.  Ch. 
Rep.  210;  1  Mason,  408;  4  Greenleaf;  134. 

Otherwise  to  allow  the  testator  to  interfere,  says  Kent,  with  the 
established  rules  of  law,  would  be  to  permit  every  man  to  make 
a  law  for  himself,  and  thus  to  disturb  the  metes  and  bounds  of 
property.    4  Kent,  520. 

By  die  second  codicil  in  the  will,  the  provisional  devises  in 
favor  of  the  Liberian  government  and  a  school,  as  well  as  that  in 
favor  of  the  state  of  Mississippi,  and  other  provisions  in  the  will, 
are  all  whittled  away,  and  the  freedom  of  the  slaves  as  well  as 
the  authority  of  the  American  Colonization  Society  to  transport 
them  to  Liberia,  is  made  to  depend  on  the  election  of  the  slaves 
themselves,  to  be  held  on  the  plantation  of  the  testator.  That 
neither  the  slaves  nor  the  testator  could  empower  the  members  of 
the  Colonization  Society  to  transport  them  to  Liberia,  even  did  it 
not  contravene  the  laws  and  policy  of  the  state,  is  clear,  upon  the 
principle,  that  the  American  Colonization  Society,  if  legally  in 
existence  as  a  chartered  society  or  body  corporate,  was  chartered 
solely  for  the  purpose  of  transporting  free  persons  of  color  to 
Africa,  of  their  own  free  will  and  accord;  and  her  corporate  pow- 
ers do  not  extend  to  the  transportation  of  slaves. 

The  negroes  of  Ross  were  at  the  time  of  his  death,  and  yet  are, 
unquestionably,  slaves  by  the  laws  of  this  state. 

There  is  no  devise  in  the  will,  of  the  slaves  to  the  Colonization 
Society,  either  in  trust  or  otherwise;  but  in  case  they  elect  to  go 
to  Africa,  the  will  says  that  they  shall  be  sent  "  under  the  direc- 
tion and  superintendance  of  the  American  Colonization  Society/ 
This  society  has  nothing  to  do  with  them  until  sent,  and  then 
they  are  only  to  direct  the  manner  and  superintend  the  voyage,  as 
being  best  acquainted  with  the  nature  of  such  shipments,  and  able 
to  give  safe  counsel  in  such  cases. 

The  language  of  the  will  will  bear  no  other  construction. 

But  it  is  said,  in  case  a  majority  of  the  whole  number  of  slaves 
should,  by  election,  refuse  to  go  to  Africa,  then  they  are  all  to  be 
sold,  and  the  proceeds  paid  over  to  the  American  Colonization 
Society,  upon  condition  that  they  will  agree  to  appropriate  the 
interest  on  the  capital  to  the  establishment  and  support  of  one 
single  seminary  or  institution  of  learning  in  Liberia,  for  one  hun- 
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dred  years,  and,  at  the  end  of  that  time,  both  principal  and  inter- 
est are  then  to  be  given  up  to  any  government  that  may  be  in 
Liberia.  But  if,  at  the  expiration  of  the  one  hundred  years, 
there  should  be  no  government  in  Liberia,  then  it  is  to  be  paid 
over  to  the  government  of  Mississippi. 

All  these  latter  and  visionary  provisions  of  the  will,  in  case  a 
majority  of  the  slaves  refuse  to  go  to  Africa,  are  abolished  by  the 
second  codicil,  which,  after  abolishing  that  part  of  the  will,  directs 
that  such  of  his  slaves  as  wish  to  go  to  Africa  shall  be  allowed 
the  privilege  of  doing  so,  and  that  the  balance  shall  be  sold  for 
the  benefit  of  those  who  elect  to  go. 

The  bill  avers  that  all  the  slaves  have  elected  and  determined 
to  go  to  Africa,  and  that  the  executors  are  now  preparing  to  trans- 
port them  thither. 

The  demurrer  admits  the  averment  to  be  true.  In  such  case 
there  is  no  provision  in  the  will  to  sell  and  pay  over  to  the  Amer- 
ican Colonization  Society.  They  take  no  interest  whatever,  nor 
is  there,  in  such  case,  any  provision  in  favor  of  the  school  or 
government.  So  that  the  will,  in  truth  and  in  construction, 
amounts  to  nothing  more  nor  less  than  a  devise  to  the  slaves 
themselves  of  their  own  freedom,  and  of  the  balance  of  the  estate 
for  their  benefit. 

The  devises  are  therefore  void,  and  the  property  vests,  if  not 
otherwise  disposed  of  by  the  will,  in  the  next  of  kin.  4  Wheat 
26-8.  That  the  slaves  have  no  power  to  emancipate  themselves 
by  their  own  election,  and  thereby  to  authorize  the  members  of 
the  American  Colonization  Society  to  transport  them  to  Liberia, 
is  evident  from  the  feet  that  it  would  be  in  derogation  of  the 
rights  of  the  heirs,  and  contravene  the  whole  policy  and  laws  of 
the  state  on  the  subject  of  domestic  slavery;  and  upon  this  latter 
principle  the  executors  cannot,  nor  can  the  members  of  the  Amer- 
ican Colonization  Society,  transport  them: 

1.  Because,  although  it  may  be  contended  that  the  liberation 
from  slavery  is  to  take  place  in  a  foreign  country,  and,  as  it  re- 
gards the  law  and  policy  of  this  state,  is  extra  territorium,  yet 
the  principle  is  well  settled,  that,  when  the  object  of  a  devise  is  to 
be  executed  in  a  foreign  country,  it  must  not  be  against  the  pub- 
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lie  policy  of  the  state  where  it  is  sought  to  be  put  in  execution, 
or  die  courts  will  declare  it  void.    2  Sto.  Eq.  429. 

The  case  of  Strickland  v.  Aldridge,  was  a  devise  to  the  Rev'd 
Adam  Aldridge,  and  his  assignees,  made  upon  an  implied  trust, 
that  he  would,  upon  the  devised  premises,  build  and  erect  a  cha- 
pel for  the  Methodist  sect,  and  held  void  as  being  contrary  to  the 
statute  of  mortmain,  and  is  very  analogous  to  the  case  under 
consideration.  9  Vesey,  516.  As,  in  like  manner,  the  case  of 
Mucklestone  v.  Brown,  6  Vesey,  52.  In  both  cases  the  devises 
were  contrary  to  the  policy  and  laws  of  England.  Thus:  when 
a  bequest  was  given  in  England,  in  trust  for  certain  nunneries  in 
foreign  countries,  it  was  held  void.  4  Vesey,  434,  note.  And,  in 
like  manner,  when  a  pecuniary  legacy  was  given  for  such  pur- 
poses as  the  superior  of  a  foreign  convent  should  judge  expe- 
dient, it  was  held  void,  and  the  court  refused  to  execute  it  in  a 
foreign  country.  6  Vesey,  667.  The  bequests  in  both  cases  be- 
ing for  Roman  Catholic  establishments,  which  was  against  the 
policy  and  laws  of  England.  That  a  deed,  says  chief  justice 
Boyle,  or  other  instrument  purporting  on  its  face  to  do  an  act 
prohibited  by  law,  cannot  be  valid  nor  constitute  a  medium 
through  which  a  right  can  be  decreed,  is  a  proposition  too  evi- 
dent to  admit  of  controversy.  The  end  being  interdicted,  the 
means  for  its  accomplishment  must  be  considered  illegal  and 
void.    2  Bibb,  58. 

2.  It  is  an  undoubted  maxim  in  law,  that  a  legacy  must  take 
effect  at  the  death  of  the  testator,  or  be  void  at  that  time,  and  the 
right  vest  in  another.  3  Peters,  497-8;  Ambler,  636,640.  If  the 
devise  was  either  to  the  executors  or  to  the  American  Coloniza- 
tion Society,  in  trust,  (though  there  is  not  the  slightest  ground  for 
such  a  construction,)  neither  can  take  or  hold  it  individually; 
they  must  execute  it,  or  it  descends  to  the  heirs.  In  whom, 
therefore,  did  the  devises  of  captain  Ross  vest  at  the  time  of  his 
death?  for  if  they  did  not  legally  vest  elsewhere,  they  descend  to 
the  heirs  at  law.  They  could  not  vest  either  in  the  executors  or 
the  American  Colonization  Society  in  absolute  right.  2  Story's 
Eq.  427.  For  if  they  were  devised  to  them  it  was  in  trust  It 
could  not  vest  in  them  as  trustees,  because  those  for  whose  use  it 
was  devised,  (if  devised  to  them,)  were,  at  the  time  of  the  testa- 
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tor's  death,  and  still  are,  slaves,  and  incapable  in  law  of  taking; 
A  trust  for  one  in  law  incapable  of  taking,  is  void.  2  Fonb.  348; 
6  Vesey,  52,  64. 

By  the  provisions  in  the  will,  and  especially  the  second  codicil 
thereto,  which  abolishes  the  4th  clause  in  the  will,  it  will  be  seen 
that  all  the  principal  devises  are  either  direct  to  the  slaves  them- 
selves or  as  declaration  of  intention  without  any  devise.  That 
slaves  cannot  take  either  by  devise,  descent  or  purchase,  has  been 
settled  by  this  court  in  the  case  of  Thomas  Hinds  v.  Henry  Bra- 
zeale  et  al%  2  Howard,  836. 

A  devise  of  land  to  be  rented  out  for  the  maintenance  of  a  slave 
is  bad.    3  Amer.  Dig.  479. 

A  devise  for  the  maintenance  of  slaves  is  void.  Sec.  3  Amer. 
Dig.  480-1;  1  Taylor,  209,  in  point;  4  Dessaus.  266.  Civil  Code 
of  Louisiana,  142,  art  945 ;  8  Martin  Rep.  161 ;  1  Stewart's  Ala. 
Bep.  320. 

Where  a  testator  bequeathed  his  slaves  to  his  executors,  after 
the  death  of  his  sister,  in  trust,  to  have  them  set  free  by  the  laws 
of  the  state;  and  also  devised  to  his  executors  real  and  personal 
property  for  the  use  of  his  slaves,  it  was  held  that  the  bequests 
were  void,  being  contrary  to  the  policy  of  the  law.  3  American 
Digest,  538. 

A  devise  to  one  incompetent  to  take  is  a  void  devise.  2  Rob- 
erts on  Wills,  30. 

A  devisee  must  be  able  to  take,  to  make  good  devise.  1  Rob- 
erts, 52. 

The  slaves,  as  devisees,  are  incompetent  to  take ;  and  there  is 
no  devise,  either  to  the  executors  or  to  the  American  Colonization 
Society,  by  implication  or  otherwise. 

The  will  of  Isaac  Ross,  by  the  1st,  2d,  3d  and  4th  clauses,  dis- 
poses of  his  entire  estate :  and  these  clauses  certainly  do  not  con- 
tain a  devise  of  any  portion  of  it,  either  to  the  American  Coloni- 
zation Society,  or  the  institution  of  learning  contemplated  in  Libe- 
ria; nor  to  either  the  government  that  may  be  in  Liberia  one  hun- 
dred years  hence,  or  to  the  state  of  Mississippi  after  that  period, 
either  in  pre&enti  or  mfuturo. 

1£,  however,  (in  the  language  of  the  will)  upon  the  slaves  being 
called  together,  a  majority  of  the  whole  number  of  the  age  of 
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twenty-one  years  should  refuse  to  go  to  Africa,  thai  they  are  all, 
excepting,  &c.  to  be  sold  at  public  auction:  and  then,  and  in  that 
event  only,  are  the  proceeds  of  such  sale  to  be  paid  over  to  the 
American  Colonization  Society,  upon  the  condition  that  the  soci- 
ety will  form  a  fund  of  it,  and  apply  it  according  to  the  provisions 
relative  to  the  institution  of  learning  and  governments  spoken  of 
in  the  will.  If  a  majority  of  the  slaves  do  not  refuse  to  go  to 
Africa,  then  there  is  no  fund  to  apply,  no  trustee  to  apply  it,  and 
no  objects  to  apply  it  to.  It  is  therefore  upon  the  condition  only 
and  solely  that  a  majority  of  the  slaves  refuse  to  go  to  Africa,  that 
the  provisionary  devises  in  favor  of  the  institution  of  learning  and 
governments  are  made  to  depend,  and  upon  such  condition  only, 
is  the  American  Colonization  Society  constituted  trustee. 

By  the  second  codicil  to  the  will,  the  condition  upon  which 
the  provisionary  devises  are  made  to  depend,  is  abolished.  The 
object  for  which  they  were  made,  therefore,  ceases  to  exist,  and 
consequently  the  appointment  of  the  society  as  trustee  is  revoked. 

The  language  of  the  codicil  is  in  these  words: 

"By  way  of  further  codicil  to  my  last  will  and  testament,  it  is 
my  desire,  upon  mature  reflection,  to  alter  some  of  the  provisions 
therein: 

"1st.  In  relation  to  that  part  of  my  will  which  provides  for 
taking  the  voice  of  my  negroes  in  relation  to  their  going  to  Africa 
or  remaining  here  and  being  sold,  I  now  desire  that  those  who 
wish  to  go  to  Africa  be  allowed  the  privilege  of  doing  so  upon  the 
terms  and  conditions  heretofore  provided,  and  those  who  elect  to 
remain  be  suffered  to  remain,  and  be  sold  as  previously  directed, 
and  the  proceeds  of  their  sale  be  applied  under  the  provisions  of 
the  will  for  the  benefit  of  those  who  elect  to  go  to  Africa." 

Can  any  thing  be  more  clear  and  certain,  than  that  the  forego- 
ing codicil  abolishes  the  sole  and  only  provision  in  the  will  upon 
which  the  devise  in  favor  of  the  institution  of  learning  and  gov- 
ernments is  made  to  depend,  and  under  which  alone  the  society 
could  claim  to  act  as  trustee. 

The  bill,  as  before  remarked,  avers  that  most,  if  not  all,  of  the 
slaves  have  elected  and  determined  to  go  to  Africa:  and  the  de- 
murrer admits  the  fact.  What,  then,  becomes  of  the  conditional 
appointment  of  the  society  as  trustee,  and  of  the  contingent  devise 
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in  favor  of  the  institution  of  learning  and  governments?  They 
must  be  numbered  among  the  things  that  were,  but  are  not,  and 
considered  as  though  they  had  never  been. 

It  is  therefore  clear,  that  neither  the  executors  nor  the  Ameri- 
can Colonization  Society  can  take,  either  in  their  own  right  or  as 
trustees,  because  in  neither  capacity  was  it  devised  to  them:  and 
it  is  equally  clear  that  a  slave  cannot  be  a  cestui  que  trust:  and 
thus  we  find  the  estate  undevised  to  any  person  who  can  legally 
take.  Are  we  then  to  be  told,  that  notwithstanding  the  void  de- 
vises and  inability  of  any  person  to  execute  the  will,  and  the  at- 
tempted fraud  upon  the  laws  and  policy  of  the  state,  yet  that  the 
court  will  sustain  the  devises  as  charities,  and  execute  the  will 
according  to  the  odious  doctrine  of  cy-pres,  so  long  a  farcical  pro- 
ceeding in  the  English  courts  of  chancery? 

This  power,  in  a  court  of  this  state,  we  dispute. 

1.  Because  the  devises  are  void,  both  at  law  and  in  equity. 

2.  Because  the  devises  are  for  a  definite  object  specified — in  point 
of  law,  not  sustainable;  and  trustees  appointed  to  execute  them. 
In  such  a  case,  a  court  of  equity  will  never  execute  it  in  a  differ- 
ent manner,  as  a  charity,  when  it  is  void  at  law.  If,  therefore, 
(says  Judge  Story,)  the  testator  had  clearly  but  one  particular  ob- 
ject in  his  mind,  as  for  example,  to  build  a  church  at  W.,  and  that 
purpose  cannot  be  answered,  the  next  kin  will  take.  2  Story's 
Equity,  424;  2  Co.  Rep.  364,  865;  4  Vesey,  419,  433,  434,  note; 
Jeremy  on  Equity,  Juris.  B.  ch.  1  sec.  2,  p.  243,  244,  245.  So  if  a 
fund  should  be  given  in  trust,  to  apply  the  income  to  printing  and 
promoting  the  doctrines  of  the  supremacy  of  the  pope  in  eccle- 
siastical affairs  in  England,  the  trust  would  be  held  void  on 
grounds  of  public  policy;  and  the  property  would  go  to  the  per- 
sonal representatives  of  the  party  creating  the  trust;  and  would 
not  be  liable  to  be  applied  to  other  charities  by  the  crown,  because 
it  was  not  intended  to  be  a  general  trust  for  charities.  .  2  Story's 
Equity,  424;  5  Russ.  Rep.  228. 

And  such  was  the  doctrine  of  Judge  Marshall,  in  the  case  of  the 
Baptist  Association  v.  Hart's  Executors,  4  Wheat  27:  and  of  Judge 
Story,  in  the  same  case,  reported  in  3  Peters,  482. 

The  jurisdiction  exercised  by  the  English  chancellors  in  execu- 
ting a  general  devise  for  charities,  which  was  void  at  law,  in  a 
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different  manner,  was  solely  by  virtue  of  the  statute  of  43  Eliza- 
beth, or  as  inforcing  the  prerogative  of  the  king,  as  parens 
patrix,  before  the  statute,  and  formed  no  part  of  the  jurisdiction 
of  the  court  of  chancery,  as  a  court  of  equity.  In  reviewing 
Porter's  case,  1  Co.  RepL  22,  Chief  Justice  Marshall  says,  in 
substance,  that  it  is  impossible  to  resist  the  conviction  that  chan- 
cery, previous  to  the  statute  of  43  Elizabeth,  could  afford  no 
relief  to  the  cestui  que  trust  in  a  devise,  as  a  charity  which  was 
void  at  law;  4  Wheaton,  35:  and  that  the  original  interference  of 
chancery  in  charities,  when  the  cestui  que  use  had  not  a  vested 
interest,  was  founded  on  the  statute  of  Elizabeth,  and  still  de- 
pends on  it  Ibid,  36  and  39.  Judge  Story,  in  the  same  case,  re- 
marks, that  the  jurisdiction  of  chancery  over  charities,  when  no 
trust  is  interposed,  or  there  is  no  person  in  esse  capable  of  taking, 
or  when  the  charity  is  of  an  indefinite  nature,  rests  upon  the  pro- 
visions of  the  statute  of  Elizabeth.    3  Peters,  497;  Ibid,  494. 

Such  were  the  conclusions  arrived  at  by  judges  Marshall  and 
Story,  after  a  full  review  of  all  the  English  cases  in  4  Wheaton, 
27,  60;  and  3  Peters,  482,  503;  and  there  is  no  pretence  that  the 
statute  of  Elizabeth  ever  was  in  force  in  this  country. 

If,  however,  there  were  grounds  for  such  a  presumption,  the 
Revised  Code,  page  8,  sec.  8,  repeals  all  statutes,  acts,  and  parts 
of  acts,  of  a  public  and  general  nature,  not  published  in  the 
Revised  Code;  and  the  statute  of  43  Elizabeth  was  not  so  pub- 
lished. 

Yet  the  argument  of  the  counsel  for  the  appellees,  on  this 
branch  of  the  question,  seems  to  be  based  entirely  upon  the 
authority  of  the  statute  of  Elizabeth,  and  the  numerous  decisions 
under  that  statute,  as  affording  evidence  of  the  common  law.  In- 
deed,  they  say  in  their  printed  brief)  in  express  terms, 

"That  the  statute  of  Elizabeth,  for  the  regulation  of  charitable 
uses,  must  be  regarded  as  declaratory  of  the  common  law,  and 
only  intended  to  limit  and  control  the  operations  of  the  statute  of 
mortmain."  To  such  a  construction  of  the  statute  of  43d  Eliza- 
beth, we  cannot  consent,  and  it  has  never  been  so  considered  by 
any  author  or  judicial  decision  with  which  we  have  any  acquaint- 
ance, although  some  decisions  or  dicta  may  be  found  which,  in 
seme  particular,  so  consider  it    But,  upon  the  contrary,  we  be- 
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lieve  that  it  has  ever  hem  considered  as  giving  rights  and  powers 
and  as  affording  remedies  which  did  not  exist  at  common  law 
prior  to  the  statute. 

The  jurisdiction  exercised  by  the  chancellor  under  the  statute 
of  43d  Elizabeth,  chap.  4,  over  charitable  uses,  is  held  to  be  per- 
sonal in  him,  and  not  exercised  in  virtue  of  his  ordinary  or  his 
extraordinary  jurisdiction  in  chancery:  according  to  the  authority 
of  Judge  Story,  in  the  2d  vol.  of  his  Eq.  p.  431. 

In  the  case  of  the  Baptist  Association  v.  Hart's  Ex'ors,  previ- 
ously referred  to,  4  Wheat.  37,  Judge  Marshall  says: 

"There  seem  to  have  been  two  motives  for  enacting  the  statute: 
the  first,  and  greatest,  was  to  give  a  direct  remedy  to  the  party 
aggrieved,  who,  when  the  trust  was  vague,  had  no  certain  and 
safe  remedy  for  the  injury  sustained,  who  might  have  been  com- 
pletely defeated  by  any  compromise  between  the  heir  of  the 
feoffor  and  the  trustee;  and  who  had  no  means  of  compelling 
the  heir  to  perform  the  trust,  should  he  enter  for  the  condition 
broken.  The  second,  to  remove  the  doubts  which  existed,  whe- 
ther these  charitable  donations  were  included  within  the  previous 
prohibitory  statute." 

We  have  no  trace,  says  Judge  Marshall,  in  any  book,  of  an  at- 
tempt, in  the  court  of  chancery,  at  any  time  anterior  to  the  statute, 
to  enforce  one  of  these  vague  bequests  to  charitable  uses.  But 
we  have  reports  of  decisions  at  common  law,  which  notice  points 
referred  by  the  chancellor  to  the  judges.  Immediately  after  the 
passage  of  the  statute,  we  find  that  questions,  on  the  validity  of 
wills  containing  charitable  bequests,  were  propounded  to  and  de- 
cided by  the  law  judges. 

Collison's  case  was  decided  in  the  15th  of  James  I.,  only  seven- 
teen years  after  the  passage  of  the  act,  and  the  devise  was  de- 
clared to  be  void  at  law,  but  good  under  the  statute.  Two  years 
prior  to  this,  Griffith  Flood's  case,  reported  in  Hobart,  was  pro- 
pounded by  the  court  of  wards  to  the  judges;  and  in  that  case,  too, 
it  was  decided  that  the  will  was  void  at  law,  but  good  under  the 
statute. 

Had  the  court  of  chancery  taken  cognizance,  before  the  statute, 
of  devises  and  bequests  to  charitable  uses,  which  were  void  at 
law,  similar  questions  must  have  arisen,  and  would  have  been 
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referred  to  the  courts  of  law,  whose  decisions  on  them  would  be 
found  in  the  old  reports. 

Had  it  been  settled  before  the  statute  that  such  devises  were 
good,  because  the  use  was  charitable,  these  questions  could  not 
have  arisen  afterwards;  or,  had  they  arisen,  would  have  been  dif- 
ferently treated. 

Judge  Marshall,  in  the  same  case,  p.  39,  says,  that  the  earliest 
decisions  we  have  trace  the  peculiar  law  of  charities  to  the  stat- 
ute of  Elizabeth,  and  that  nothing  is  to  be  found  in  our  books  to 
justify  the  opinion  that  courts  of  chancery,  in  the  exercise  of  their 
ordinary  jurisdiction,  sustained,  anterior  to  that  statute,  bequests 
for  charitable  uses,  which  would  have  been  void  on  principles 
applicable  to  other  trusts,  and  that  the  practice  of  filing  an  infor- 
mation in  the  name  of  the  attorney  general,  if,  indeed,  such  a 
practice  existed  in  those  early  times,  might  very  well  grow  oat  of 
the  prerogative  of  the  crown,  and  would  by  no  means  prove  that 
prior  to  the  statute  the  law  respecting  charities  was  what  it  has 
been  since;  and  we  have  the  testimony  of  Judge  Story  to  the  same 
point,  after  an  elaborate  review  of  all  the  English  cases,  in  3  Pe- 
ters, 493. 

Our  constitution,  (Judicial  Department,  articles  1  and  16,)  in 
conferring  jurisdiction  on  the  court  of  chancery,  uses  the  term 
equity.  But  on  this  point  there  can  be  no  question  in  an  Ameri- 
can court;  nor  could  there  be  in  England,  under  such  devises  and 
policy  as  ours. 

The  devises,  therefore,  being  void,  the  heirs  take,  notwithstand- 
ing, says  Kent,  that  the  testator  may  have  clearly  declared  his 
intention  to  disinherit  them.  4  Kent,  510.  The  estate  in  such 
case  mu3t  descend  to  the  heirs,  if  it  be  not  legally  vested  elsewhere. 
Cowp.  Rep.  667;  f  Cow.  187;  2  Wendall,  1;  6  Conn.  Rep.  292. 
The  Rev.  Code,  p.  40,  sees.  60  and  62,  however,  is  thought  to  be 
conclusive  on  this  point 

Whenever,  therefore,  the  intention  is  to  create  a  trust,  which 
cannot  be  disposed  of,  the  property  reverts  to  the  heirs  at  law,  or 
next  of  kin.    3  Amer.  Dig.  638. 
>       •  In  the  discussion  of  the  case  of  Jane  B.  Ross  et  aL  v.  Duncan 

V  &  Butler,  we  propose  to  establish: 

v    '  1.  That  the  devise  by  the  testatrix  of  her  slaves,  and  her  plan- 

•      v 
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tation  called  Ridges,  to  her  executors,  in  secret  trust  and  confi- 
dence that  they  would  transport  the  slaves  to  Africa,  for  the  pur- 
pose of  effecting  their  emancipation,  and  sell  and  dispose  of  the 
plantation  to  defray  the  expense  and  provide  for  said  slaves  two 
years  in  Africa,  was  in  fraud  of  the  policy  and  laws  of  the  state, 
and  void,  and  that  the  trust  in  confidence  for  such  purposes  cannot 
be  executed  by  the  executors. 

II.  That  the  devises  of  the  plantation  and  slaves  to  the  execu- 
tors, was  in  secret  trust  for  the  benefit  of  the  slaves,  who  cannot 
take  by  devise,  and  are  absolutely  void,  and  the  cestui  que  trust 
still  remain  slaves  by  the  laws  of  the  state. 

III.  That  the  said  devise  of  the  plantation  and  negroes  in  secret 
trust  and  confidence  being  a  premeditated  fraud  upon  the  laws  of 
the  state  to  avoid  her  policy,  and  the  residuary  devise  to  the  exec- 
utors, being  a  compensation  to  them,  and  upon  condition  that  they 
would  execute  the  will,  are  both  void,  and  descend  to  the  heirs 
at  law. 

IV.  That  it  is  competent  to  prove  said  secret  trusts  or  devises  in 
confidence  as  charged  in  the  bill,  by  parol,  and  other  extrinsic  evi- 
dence. 

1.  Whether  a  gift  or  legacy  upon  trust  or  in  confidence  that  the 
donee  or  legatee  would  hand  it  over  to  one  by  law  incompetent 
to  take,  is  very  particularly  considered  by  Pothier,  and  denied  to 
be,  in  conscience,  an  effective  and  binding  trust.  1  Traite  des 
Donationes  Partie,  chap.  2,  act  3.  2  Fonblanque's  Equity,  348. 
The  law  will  not  permit  secret  agreements  to  evade  what  upon 
grounds  of  public  policy  is  established.  6  Vesey,  69.  Lord  Eldon 
says,  the  policy  of  the  law  requires,  that  courts  of  justice  should 
distinctly  state  that  it  is  incorrect  conduct  in  tx  th  parties,  both  in 
him  who  projects  such  a  trust  or  purpose,  and  in  him  who  carries* 
it  into  execution.  6  Vesey,  52,  58,  66-7-8-9,  in  point  9  Vesqr, 
516,  is  in  like  manner  similar  to  the  case  under  consideration, 
being  a  bill  by  The  Heir  v.  The  Devisee,  alleging  that  a  devise 
was  upon  a  secret  trust  or  undertaking  for  charitable  purposes.  It* 
would  be  singular,  says  Lord  Eldon  in  the  decision  of  that  case, 
if  the  court  would  protect  individuals,  and  would  not  act  to  pre- 
vent a  fraud  upon  the  law  itself!  9  Vesey,  519.  Numerous  how- 
ever, are  the  examples  that  might  be  adduced  to  illustrate  the  doc- 
Tol.  I.— 52 
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trine  of  equity  in  setting  aside  agreements  and  ads  in  fraud  of 
the  policy  of  the  law.  1  Story's  Eq.  694.  The  reason  is,  that 
the  public  interest  requires  that  relief  should  be  given,  and  it  k 
given  to  the  public  through  the  party.  1  Story's  Eq.  297.  Con- 
structive frauds,  says  Judge  Story,  are  so  denominated  on  account 
of  their  being  contrary  to  some  general  public  policy,  or  fixed  arti- 
ficial policy  of  the  law.  By  being  contrary  to  public  policy  we 
are  to  understand,  that  in  the  sense  of  the  law  they  are  injurious 
to  or  subversive  of  the  public  interest,  by  attempting  to  do  indi- 
rectly, what  the  law  has  prohibited  directly.  1  Story's  Equity, 
262,  sec.  260.  Newland  on  Contracts,  chap.  33,  page  469.  By 
the  seventy-fifth  section  of  the  Revised  Code,  p.  385,  it  is  declared 
that  it  shall  not  be  lawful  for  any  person  being  the  owner  of 
slaves  to  emancipate  them  by  last  will  and  testament  or  other- 
wise, unless  it  is  proven  to  the  satisfaction  of  die  general  assembly 
that  such  slave  or  slaves  hath  done  and  performed  some  merito- 
rious act  for  the  benefit  of  the  owner,  or  some  distinguished  ser- 
vice for  the  benefit  of  the  state;  and  without  the  sanction  of  the 
legislature,  the  act  of  emancipation  is  void.  Such  is  the  policy  of 
the  laws  of  this  state,  evidenced  by  the  above  recited  act,  and  fur- 
nishes conclusive  evidence  to  the  court,  not  only  at  the  law  but 
ef  the  public  policy  of  the  state.  An  instrument  of  emancipation 
must  conform  to  the  laws  of  the  country  where  the  emancipator 
was  domiciled,  or  it  is  void;  and  such  is  the  principle  settled  in  1 
Randolph,  23-4;  Story's  Conflict  of  Laws,  215-1&-17-1&-19 ; 
and  the  case  in  6  Randolph,  shows  that  an  attempt  to  emanci- 
pate contrary  to  the  laws  in  force  at  the  time,  is  void,  although  a 
trust  was  created  to  support  it,  as  in  the  present  case.  No  state 
is  under  any  obligation  to  give  effect  to  any  acts  of  parties  which 
contravene  its  own  policy  and  laws.  2  Story's  Eq.  429.  Story's 
Conflict  of  Laws,  sec.  98,  page  106,  says,  that  no  state  will  suffer 
ita  own  citizens  to  evade  the  operation  of  its  own  fundamental 
policy  or  laws,  or  to  commit  frauds  in  violation  of  them.  As  the 
testatrix,  Mrs.  Reed,  could  not  by  the  laws  of  this  state,  free  her 
slaves  in  Mississippi,  she  attempted  to  do  it  indirectly,  by  devising 
them  in  trust  or  confidence  to  her  executors,  to  transport  to  Africa 
for  the  purpose  of  colonizing  them  there,  which  being  in  fraud  of 
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the  policy  and  lavs  of  the  state,  were  void  devises,  and  the  slaves 
and  plantation  descend  to  the  heirs. 

Personal  property  is  undoubtedly  subject  to  that  law,  in  point 
of  distribution,  which  governs  the  owner,  that  is,  to  the  law  of 
the  country  in  which  the  owner  is  domiciled :  real  property,  to 
ihe«Iex  loci reisitx*  2  Kent,  3U\  2  Bos.  &  Pul.229;  3  Yes. 
198 ;  5  lb.  750 ;  3  Cranch,  319 ;  1  Binney,  336;  3  Johnson's  Ch. 
Rep.  210 ;  1  Mason,  408 ;  4  Greenlee^  134.  Otherwise  to  allow 
the  testator,  says  Kent,  to  interfere  with  the  established  rules  of 
law,  would  be  to  permit  every  man  to  make  a  law  for  himself, 
and  thus  disturb  the  metes  and  bounds  of  property,  4  Kent,  520. 

The  object  of  the  devise  to  the  executors,  being  in  confidence 
that  they  would  transport  the  slaves  to  Africa  to  be  colonized  m 
free  persons,  to  avoid  the  laws  and  policy  of  this  state,  and  sell 
and  dispose  of  the  plantation  for  their  benefit,  is  void,  and  the 
executors  cannot  transport  them  to  Africa  in  derogation  of  the 
rights  of  the  heirs,  which  have  become  vested,  and  thereby  con- 
travene the  whole  policy  of  the  state,  2  Story's  Equity,  429 ;  3 
Peters,  497-498.  Thus  where  a  legacy  was  given  in  England, 
in  trust  for  certain  nunneries  in  foreign  countries,  it  was  held 
void,  4  Yes.  434,  (note) ;  and  in  like  manner,  when  a  pecuniary 
legacy  was  given  for  such  purposes  as  the  superior  of  a  foreign 
convent  should  judge  expedient,  it  was  held  void,  6  Yesey,  567. 
The  bequests  in  both  cases  being  for  Roman  Catholic  establish- 
ments, which  was  against  the  policy  and  laws  of  England. 

That  a  deed,  says  C.  J.  Boyle,  or  other  instrument,  purporting  on 
its  face  to  do  an  act  that  is  prohibited  by  law,  cannot  be  valid,  nor 
constitute  a  medium  through  which  a  right  can  be  decreed,  is  a 
proposition  too  evident  to  admit  of  controversy.  The  end  being 
interdicted,  the  means  for  its  accomplishment  must  be  considered 
illegal  and  void,  2  Bibb,  58.  It  is  evident  that  the  executore 
themselves  cannot  take  the  property,  because  it  was  devised  to 
them  in  confidence,  that  they  would  carry  out  the  design  of  the 
testatrix,  by  freeing  and  colonizing  the  slaves  in  Africa,  and  dis- 
pose of  the  real  estate  to  defray  the  expense  of  transportation,  and 
provide  for  them  two  years  in  Liberia.  The  executors  therefore 
must  receive  it  upon  that  condition,  or  they  cannot  receive  it  upoft 
any.    To  attempt  to  hold  it  individually,  would  be  a  fraud  upon 
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the  lav,  a  fraud  upon  the  testatrix,  a  fraud  upon  the  heirs,  a  fraud 
upon  the  slaves  themselves,  and  violate  every  known  principle  of 
law ;  and  it  is  believed  that  they  never  intended  it 

In  the  case  of  Strickland  v.  Aldridge,  Lord  Eldon  fully  sustains 
this  principle,  9  Vesey,  519.  Also  in  the  case  of  MuckJeston  v. 
Brown,  6  Vesey,  52;  and  in  Corbyn  v.  French,  4  Vesey,  419, 
Lord  Eldon  maintained  the  same  doctrine.  Judge  Story,  in  his 
Equity,  2  vol.  427,  says,  that  if  the  testator  means  to  create  a 
trust,  and  the  trust  is  not  effectually  created  or  fails,  the  next  of 
kin  must  take.  On  the  other  hand,  if  the  party  selected  to  make 
the  distribution  is  to  take  it,  it  must  be  upon  the  ground  that  the 
testator  did  not  intend  to  create  a  trust,  but  to  leave  it  entirely  to 
the  discretion  of  the  party  to  apply  the  fund  or  not  The  latter 
position,  says  Judge  Story,  is  repugnant  to  the  very  purposes  of 
the  bequest,  and  therefore  the  interpretation  is,  that  it  is  die  case 
of  a  frustrated  and  void  trust,  2  Story's  Equity,  428 ;  1  Turn.  & 
Russ.  260-270.  But  nothing,  I  apprehend,  is  more  familiar  than 
the  doctrine  in  relation  to  contracts :  and  it  is  laid  down  that  he 
who  takes  by  devise  takes  by  purchase.  If  the  executors  in- 
tended to  claim  the  property  devised  to  them  in  confidence,  indi- 
vidually as  their  own,  they  ought  to  have  disabused  the  confi- 
dence of  the  testatrix  by  letting  her  know  that  they  would  not 
execute  the  trust.  It  is  an  ancient  and  well  settled  principle,  that 
whenever  suppressio  veri,  or  suggestio  falsi  occur,  they  afford 
sufficient  ground  to  set  aside  any  conveyance  or  release,  13  Peters, 
36.  The  same  principle  is  also  expressed  with  sententious  bre- 
vity by  Judge  Story,  in  1  Story's  Equity,  201-2.  Hence  it  fel- 
lows, that  at  the  death  of  the  testatrix,  her  negroes  and  land 
were  undevised  to  any  devisee  who  could  legally  take :  and  it  is 
equally  clear  that  they  were  slaves  by  the  laws  of  the  state  at  the 
death  of  Mrs.  Reed,  and  being  not  otherwise  legally  disposed  o£ 
vested  immediately  in  the  next  of  kin.  4  Wheaton,  28,  and  Rev. 
Code,  p.  41,  42,  sec.  50  and  52,  are  conclusive  on  this  subject 

Nothing  is  thought  to  be  more  incorrect,  both  in  theory  and  in 
practice,  than  the  idea  that  the  devises  in  the  present  case  are 
directed  to  be  executed  in  a  foreign  country,  and  as  regards  the 
laws  and  policy  of  this  state,  extra  territorium :  consequently 
that  they  can  be  legally  executed.    The  principle  is  well  settled, 
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that  when  the  object  of  a  devise  is  to  be  executed  in  a  foreign 
country,  it  most  not  be  against  the  public  policy  of  the  laws  of  the 
state  where  it  is  sought  to  be  enforced,  or  the  courts  will  declare  it 
yoid.  2  Story's  Equity,  429;  6  Vesey,  667;  De  Phemines  v.  De 
Boureval,  5  Russ.  292,  297.    The  persons  who  are  named  to  exe- 


,  cute  the  devises  in  the  present  case,  reside  in  this  state,  and  there 

f  is  no  person  or  persons  named  in  the  foreign  country  to  execute 

x  them. 

2d.  The  devises  of  the  plantation  and  slaves  in  secret  trust  or 
confidence  to  the  executors,  was  for  the  benefit  of  the  slaves  them- 
selves, being  indirectly  a  devise  of  their  freedom,  and,  the  planta- 
tion in  trust  for  them.  That  slaves  cannot  take  either  by  devise, 
descent,  or  purchase,  has  been  settled  by  the  High  Court  of  Errors 
and  Appeals  of  this  state,  in  the  case  of  Thomas  Hinds  v.  Henry 
Brazeale  et  al  2  Howard,  836 ;  and  John  W.  Tick  v.  John  H. 
McDaniel,  3  Howard,  337;  and  such  is  the  weight  of  authority  in 
the  other  states,  3  Amer.  Dig.  479.  A  devise  for  the  maintenance 
of  slaves,  is  void. 

In  the  case  of  Bynum  v.  Boswich,  4  Desauss.  260,  the  court 
decided,  that  a  bequest  of  slaves  to  a  trustee,  with  directions  to 
liberate  them,  was  void,  being  in  opposition  to  the  provisions  of  an 
act  of  South  Carolina,  which  forbids  emancipation  in  any  other 
way  than  by  deed  executed  in  the  lifetime  of  the  master,  a  certain 
time  before  his  death,  and  in  a  particular  form.  And  in  Cunning- 
ham v.  Cunningham,  1  Taylor,  209,  the  court  decided  that  a 
devise  for  the  maintenance  of  slaves  was  void,  3  Amer.  Dig.  480; 
and  in  Haywood  v.  McCraven,  2  Carolina  Law  Repository,  557,  3 
Amer.  Dig.  538,  where  the  testator  bequeathed  to  his  executors, 
after  the  death  of  his  sister,  his  slaves  in  trust  to  have  them  set 
free,  and  also  devised  to  his  executors  real  and  personal  estate  for 
the  use  of  his  slaves :  it  was  held  void  by  the  court,  as  being  con- 
trary to  the  policy  of  the  law,  and  that  wherever  the  intention 
was  to  create  a  trust  that  could  not  be  disposed  of,  the  property 
reverted  to  the  heirs  at  law  or  next  of  kin ;  and  that  a  devise  of 
land,  to  be  rented  out  for  the  maintenance  of  slaves  was  void  also, 
3  American  Digest,  479.  In  the  case  of  Moses  v.  Denigree,  6 
Randolph,  561,  and  3  Amer.  Dig.  499,  it  was  decided  that  a  deed 
of  emancipation  executed  in  1781,  (at  which  time  emancipation 
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was  not  permitted  except  in  certain  cases)  although  it  directed  die 
emancipation  to  commence  when  the  slaves  should  come  of  age 
in  1796,  was  absolutely  void,  notwithstanding  the  law  had  been 
so  changed  in  the  mean  time  as  to  admit  of  emancipation.  If  the 
slaves  had  been  manumitted  conditionally  to  have  their  freedom 
when  the  laws  would  permit,  it  seems  it  would  have  been  good ; 
and  such  is  the  case  in  2  Call.  319,  cited  by  the  appellees.  No 
authority  can  be  found  to  authorize  a  slave  to  take  by  devise,  des- 
cent, or  purchase,  or  to  be  a  cestui  que  trust 

It  is  a  universal  and  undoubted  maxim  in  law,  that  a  legacy 
must  vest  and  take  effect  at  the  death  of  the  testator,  or  be  void 
at  that  time,  and  the  right  vest  in  another.  3  Peters,  497;  Ambler 
636,  640.  In  whom  then  did  Mrs.  Reed's  slaves  vest  at  the  time 
of  her  death?  for  if  they  did  not  legally  vest  elsewhere,  they  des- 
cend to  the  heirs  at  law.  They  could  not  vest  in  the  executors 
individually  in  their  own  right,  because  they  were  devised  to  them 
in  trust,  and  they  must  execute  the  trust  or  they  descend  to  the 
heirs.  2  Story's  Eq.  427.  They  could  not  vest  in  the  executors 
as  trustees,  because  those  for  whose  use  they  were  devised,  were, 
at  the  death  of  Mrs.  Reed,  and  still  are,  slaves  themselves;  and  a 
trust  for  one  in  law  incapable  of  taking  is  void.  2  Fonblanque, 
326;  6  Yes.  52,  64. 

These  principles  are  incontrovertible,  and  settle  the  whole  ques- 
tion involved  in  this  case : 

1st.  No  person  can  deny  that  the  one  hundred  and  twenty-three 
negroes  were  slaves  at  the  death  of  Mrs.  Reed,  and  still  remain  so 
by  the  laws  of  this  state. 

2d.  No  person  can  contend  that  they  vested  in  the  executors  in 
fee:  and 

3d.  No  person  can  contend  that  they  vested  in  the  executors  as 
trustees  for  the  slaves  themselves,  because  slaves  cannot  be  cestui 
que  trust,  nor  take  by  devise.  In  whom  then  did  they  vest? 
The  conclusion  is  irresistible  and  the  principle  immutable,  that 
such  a  devise,  at  the  death  of  Mrs.  Reed,  was  void,  and  that  the 
slaves  descend  to  the  heirs. 

These  principles,  passed  over  by  the  chancellor  sub  sikntio,  are 
thought  to  destroy  the  whole  basis  and  fabric  of  his  opinion.  He 
says  in  his  opinion!  in  substance,  that  Mrs.  Reed  could,  while  liv- 
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injg,  have  sent  her  slaves  to  Africa,  and  that  no  one  had  a  right 
to  question  it  He  then  draws  the  conclusion,  that  whatever 
would  have  been  a  legal  disposition  of  property  by  a  person  while 
living,  would  be  equally  lawful  when  disposed  of  by  will.  Such, 
a  conclusion  is  a  non  sequitur,  and  violates  the  best  settled  max- 
ims of  the  law.  The  75th  section  of  the  Revised  Code,  385,  has 
reference  solely  to  the  owner  or  owners  of  slaves  while  living, 
acting  in  propria  persona,  and  not  to  the  executors  or  trustees. 
With  the  owner  dies  the  power  to  emancipate,  even  for  merito- 
rious or  distinguished  services;  and  although  Mrs.  Reed  might 
have  sent  her  slaves  to  Africa  while  living,  yet  she  did  not  do 
so,  but  died,  leaving  them  in  the  state,  and  slaves  by  the  laws  of 
the  state. 

The  principle,  then,  that  personal  property,  in  point  of  distribu- 
tion, is  governed  by  the  law  of  the  country  where  the  owner  was 
domiciled,  is  unquestioned:  and  the  principle,  that  a  devise  legal- 
ly vests  at  the  death  of  the  testator,  or  is  void  and  descends  to 
the  heirs,  is  also  unquestioned.  Mrs.  Reed's  slaves,  as  before 
remarked,  could  not  vest,  at  her  death,  in  her  executors;  because 
they  were  devised  to  them  in  trust,  for  the  benefit  of  the  slaves. 
Neither  could  they  vest  in  them  as  trustees,  because  the  cestui 
que  trust  were  slaves,  and  could  not  take.  How  then  does  it  fol- 
low, that  the  executors  can  do  whatever  Mrs.  Reed  might  have 
done?  The  law  shows  most  clearly  that  the  rights  of  property 
have  been  changed,  and  a  different  set  of  principles  apply,  and 
that  the  executors  cannot  do  what  Mrs.  Reed  could  have  done 
while  living.  This  change  of  being,  from  the  living  to  the  dead, 
and  consequent  change  of  principles  that  attach,  also  destroy  the 
other  conclusions  drawn  by  the  chancellor  in  his  opinion,  to  wit: 
That  the  legislature  intended  the  prohibition  to  emancipate  to 
extend  only  to  cases  in  the  state  where  the  slaves  were  to  re- 
main, and  that  Mississippi  has  nothing  to  do  with  the  emancipa- 
tion of  slaves  elsewhere,  and  does  not  assume  police  jurisdiction 
beyond  her  own  limits;  that  it  was  difficult  to  perceive  how  an  % 
act  done  in  Liberia,  according  to  its  laws,  could  violate  the  laws 
of  this  state.  It  is  sufficient  to  answer  all  these  conclusions  by  a 
reference  to  the  foregoing  principles,  and  that  the  slaves  are  the 
slaves  of  a  dead  person,  found  in  the  state  and  subject  to  her 
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laws,  and  that  by  those  laws,  and  the  universal  maxims  of  the 
common  law,  the  rights  of  the  heirs  attach  and  become  vested, 
whilst  the  negroes  are  still  slaves,  and  within  the  state,  and  sub- 
ject to  her  laws. 

And  although  it  might  have  been  difficult  (as  supposed  by  the 
chancellor,)  to  perceive  how  an  act  done  in  Liberia,  according  to 
its  laws,  could  involve  a  violation  of  the  laws  of  this  state,  yet 
when  the  act  is  done  in  this  state  the  perception  is  clear.  If  die 
slaves  of  Mrs.  Reed  are  entitled  to  their  freedom,  it  is  by  virtue 
of  her  last  will  and  testament,  executed  in  the  state,  by  one  domi- 
ciled and  subject  to  her  laws.  If  the  will  is  a  valid  instrument, 
it  derives  its  validity  from  the  laws  of  Mississippi  The  rigfat, 
therefore,  to  freedom,  has  become  vested  by  the  laws  of  the  state, 
and  Mrs.  Reed  has  succeeded  in  freeing  her  slaves  by  last  will 
and  testament,  in  the  state  of  Mississippi,  according  to  the  pro- 
cess of  reasoning  adopted  by  the  chancellor,  notwithstanding  the 
law  says,  that  no  person  shall,  by  last  will  and  testament,  emanci- 
pate, &c.  Can  such  things  be?  Can  pure  water  thus  be  drawn 
from  an  impure  fountain?  The  germs  of  freedom,  according  to 
such  superficial  reasoning,  have  been  sown  in  Mississippi  and  nur- 
tured by  her  policy  and  laws.  If  the  slaves  have  not  been  le- 
gally emancipated  by  the  last  will  and  testament  of  Mrs.  Reed, 
under  the  laws  of  the  state,  they  constitute  property,  and  not 
having  been  devised  to  the  executors  in  their  own  right,  must  de- 
scend to  the  heirs. 

You  cannot,  according  to  the  well  settled  maxims  of  law,  do 
indirectly  what  the  law  has  prohibited  directly;  and  the  law  cer- 
tainly has  directly  prohibited  emancipation  by  last  will  and  testa- 
ment, except  for  meritorious  or  distinguished  services,  to  be  ap- 
proved and  sanctioned  by  the  legislature. 

But  again,  it  is  conceived  that  the  chancellor  has  mistaken  the 
rule  of  law,  in  saying,  that  the  right  to  dispose  of  property  by 
will,  is  as  broad  and  comprehensive  as  the  right  of  disposition 
while  living;  and  that  whatever  would  be  a  legal  disposition  of  a 
person's  property  while  living,  would  be  equally  lawful  when 
disposed  of  by  last  will  and  testament  A  few  examples  will 
illustrate  this  error.  For  instance,  a  man  may  convey,  banm 
Jtde,  all  his  personal  property,  while  living,  without  any  provision 
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for  his  wife.  Yet  if  he  does  it  by  last  will  and  testament,  it 
is  void  so  far  as  the  dower  of  the  wife  is  concerned.  Again:  he 
may  convey,  bona  fidt,  while  living,  all  his  estate,  without  pro- 
viding for  his  creditors;  yet  if  he  does  it  by  will,  it  is  void  so  far 
as  it  regards  the  rights  of  creditors.  In  fine,  it  is  thought  that 
there  is  no  analogy  between  the  two  powers  of  disposition.  < 
Again:  it  is  said,  both  by  the  chancellor  and  by  the  counsel  for  the 
appellees,  that  the  law  prohibiting  emancipation,  applies  only  to 
cases  where  the  freedom  is  to  take  place  in  the  state,  and  not  to 
cases  where  it  is  directed  to  take  place  in  another  country,  qnd 
that  in  such  case  it  violates  neither  the  laws  nor  the  policy  of  the 
state.  If  the  freedom  of  slaves,  owned  and  domiciled  in  Missis- 
sippi, takes  place  by  virtue  of  a  will  executed  in  the  state,  and 
the  laws  of  the  state  prohibit  emancipation  by  will,  it  would  be 
strange  indeed  if  it  did  not  violate  those  laws,  although  the  free- 
dom was  to  be  enjoyed  in  another  country:  and  still  more  strange 
would  be  the  anomaly,  if  it  did  not  violate  her  policy. 

The  principle  here  laid  down  by  the  chancellor,  and  by  the 
counsel  for  the  appellees,  if  true,  would  destroy  the  law  as  a  sci- 
ence, which  is  said  to  be  the  perfection  of  human  reason.  But, 
alas!  how  imperfect  must  be  the  code  of  human  reason  if  an  act, 
prohibited  by  law,  can  be  committed  with  impunity  by  a  citizen 
amenable  to  the  law;  and  the  validity  of  the  act  prohibited  by  lawj 
be  upheld  by  the  violated  law  itself.  For  the  validity  of  the  de- 
vises must  unquestionably,  and  beyond  all  doubt,  be  tested  by  the 
laws  of  Mississippi,  and  within  the  state,  where  they  have  full 
force  and  operation,  and  that,  too,  without  regard  to  other  coun- 
tries, or  the  laws  of  other  countries,  with  which  the  courts  of  this 
state  have  nothing  to  do. 

Slaves  constitute  a  portion  of  the  vested  wealth  and  taxable 
property  of  the  state.  Without  them  her  lands  are  worthless. 
Would  it  not  therefore  be  contrary  to.  the  policy  of  the  state,  to 
part  with  this  vested  wealth,  this  source  of  revenue,  with  that 
which  alone  renders  her  soil  valuable. 

Again,  would  it  not  be  productive  of  mischief,  and  would  it  not 
be  spreading  a  dangerous  influence  among  the  slave  population  of 
the  country,  for  the  slaves  of  the  whole  plantations  to  acquire 
their  freedom,  take  leave  of  the  country  and  make  their  departure, 


0j»  SUPERIOR  COURT 

ict  at,  «*«■»,.¥< 


proclaiming  liberty  for  themselves  and  their  posterity?  Would 
this  not  render  the  other  slaves  of  the  country  dissatisfied,  refrac- 
tory, and  rebellious  ?  Would  it  not  lead  to  insubordination  and 
insurrection?  And  if  so,  would  it  not  be  contrary  to  the  policy 
of  the  law?  So  certain  as  the  heavens  afford  indications  of  the 
coming  storm,  so  certain  will  scenes  of  blood  be  die  concomitants 
of  such  testamentary  dispositions  in  this  state.  And  yet  it  is  said 
that  the  colony  of  Liberia  is  an  object  worthy  of  all  philanthropic 
encouragement.  What !  that  germ  whence  spring  the  elements 
of  discoid  and  dissatisfaction  among  the  slaves  of  the  country— 
that  nucleus  that  fosters  insubordination  and  leads  to  insurrection 
— that  institution  from  which  reverend  agents  thrust  themselves 
among  the  slave  population  of  the  country,  and  proclaim  the 
advantages  and  blessings  of  Liberia;  for  it  is  charged  in  the  bill 
that  some  such  persons  visited  Mrs.  Reed.  Such  a  colony  may 
indeed  be  an  object  worthy  of  all  commendation  and  encourage- 
ment to  some  persons,  but  it  can  never  be  so,  to  the  peaceable 
citizens  of  a  slave-holding  state. 

Slavery,  as  it  exists  in  this  country,  did  not  exist  at  common 
law,  and  therefore  the  right  to  emancipate  at  common  law  has  no 
application. 

3.  That  the  devises  being  void,  the  heirs  take,  says  Kent,  not* 
withstanding  the  testator  may  have  clearly  declared  his  intention 
to  disinherit  them.  4  Kent,  610.  The  estate  in  such  case  must 
descend  to  the  heirs,  if  it  be  not  legally  vested  elsewhere.  Cow- 
par's  Reports,  657 ;  7  Cowen,  187 ;  2  Wendell,  1 ;  6  Cowen,  292. 
The  Revised  Code,  p.  40,  sec  60  and  52,  however,  is  thought  to 
be  conclusive  on  this  subject  Whenever  the  intention  is  to  create 
a  trust  which  cannot  be  disposed  of,  the  property  reverts  to  the 
heirs  at  law  or  next  of  kin.    3  Amer.  Dig.  538. 

4.  That  it  is  competent  to  prove  said  secret  trust  or  devises  in 
confidence,  as  charged  in  the  bill,  by  parol  or  other  extrinsic  evi- 
dence, is  a  proposition  too  clear  to  admit  of  doubt  But  it  cannot 
be  denied  nor  disguised,  that  the  letter  marked  exhibit  D.,  consti- 
tutes the  will  of  the  testatrix;  in  other  words,  that  it  is  a  paper 
signed  by  the  testatrix  at  the  same  time  of  executing  the  will  and 
delivered  to  the  executors,  declaring  the  trust;  and  we  are  bound 
to  lode  upon  the  letter  as  the  genuine  will,  which  requires  no 
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further  proof.    One  proposition  may  be  received  as  a  standing 
rule,  that  any  thing  in  writing  decisively  marking  the  intention  to 
create  a  trust,  will  be  effectual  without  a  formal  declaration,  either 
as  a  virtual  declaration  to  satisfy  the  statute,  or  as  the  implication 
of  a  trust  upon  grounds  of  equitable  construction  to  put  the  case 
within  the  exception;  to  which  we  may  add  that  although  the 
principal  instrument  be  without  either  expression  or  implication 
of  a  trust,  yet  a  precedent,  subsequent,  or  accompanying  instru- 
ment, may  make  the  trust  manifest,  though  itself  no  formal  de- 
claration.   Roberts  on  Fraud,  95 ;  Barnell  v.  Joy,  16  Mass.  221 ; 
Roberts  on  Fraud,  101.    In  the  case  of  Primmer  u.  Bayne,  7  Yes. 
518,  Lord  Eldon  says,  that  the  sum  and  substance  of  all  the 
authorities,  is,  that  all  parol  declarations,  whether  made  before,  at, 
or  after  the  making  of  the  will,  were  alike  admissible  to  rebut  the 
presumptions,  though  they  are  not  all  alike  weighty  and  effica- 
cious; whether  they  consist  of  conversations  with  people  who 
have  nothing  to  do  with  the  question  of  declarations  provoked  by 
impertinent  inquiries,  or  in  whatever  form  they  may  arise,  they 
are  all  evidence,  though  entitled  to  very  different  credit  and 
weight,  according  to  the  times  and  circumstances.    Roberts  on 
Fraud,  71, 72.    A  voluntary  acknowledgment  of  trust  will  dis- 
pense with  the  written  proof,  and  equity  has  compelled  the  ac- 
knowledgment of  a  trust  by  parol,  though  the  statute  of  fraud  was 
relied  on.    Chan.  Dig.  490 ;  1  McCord,  119.    In  chancery,  parol 
or  extrinsic  evidence  is  admissible  to  prove  fraud  or  to  correct 
mistakes.    1  Johnson's  Chan.  Rep.  594;  1  Day,  139;  1  Bay,  247; 
3  Hen.  and  Mun.  144,  288;  2  Johns.  Chan.  Rep.  274, 585.    When 
fraud  is  alleged  in  the  bill,  and  the  evidence  goes  to  establish  it, 
the  statute  of  frauds  is  very  properly  put  out  of  the  question,  since 
the  object  of  the  evidence  is  not  to  contradict  the  instrument,  but 
to  raise  an  equity  dehors  the  instrument  in  contravention  of  a  pur- 
pose, which  no  law  or  statute  will  be  suffered  to  assist  or  protect 
Roberts  on  Frauds,  80;  1  Atkyns,  447.    Any  declaration  in  writing 
made  by  the  grantee  or  assignee  of  property,  at  any  time  after  the 
conveyance,  is  competent  proof  that  the  property  is  held  in  trust; 
and  letters  or  other  papers,  however  informal,  are  sufficient  to  con- 
stitute such  declaration.    4  Amer.  Dig.  291;  16  Mass.  221.    The 
objection  that  a  trust  cannot  legally  exist  without  a  declaration  in 
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writing,  signed  by  the  party  who  holds  the  legal  estate,  does  not 
apply  to  secret  trusts  and  confidences,  enacted  for  the  purpose  of 
defeating  or  delaying  creditors,  which  may  always  be  proved  by 
parol,  and  when  so  proved,  render  wholly  inoperative  the  formal 
transactions  which  have  been  adopted  for  such  purposes  by  the 
parties.  4  Amer.  Dig.  549,  551;  12  Mass.  26;  Walker's  Rep.  197; 
3  Am.  Chan.  Dig.  402. 

By  a  short  review  of  the  principal  authorities  cited  by  the  ap- 
pellees, it  will  be  found  that  they  have  little  or  no  bearing  on  the 
case  under  consideration.  The  case  of  McCutchen  et  aL  v.  Mar- 
shall et  a/.,  referred  to  in  8  Peters,  220,  is  thought  to  have  no 
relation  whatever  to  the  case  before  the  court.  By  the  act  of 
North  Carolina,  of  1777,  chapter  6,  section  2,  which  was  in  force 
in  Tennessee,  no  negro  could  be  set  free  except  for  meritorious 
services,  to  be  adjudged  of  and  allowed  by  the  court.  The  act  of 
Tennessee  of  1801,  chap.  27,  sec.  1,  modified  the  former  laws  and 
allowed  the  owner  of  slaves  to  petition  the  county  court  in  all 
cases,  setting  forth  the  intention  and  motive  for  such  emancipa- 
tion, without  any  restriction  as  to  meritorious  services.  8  Peters, 
238.  The  act  of  1829,  chap.  29,  makes  it  the  duty  of  an  executor 
or  administrator,  with  the  will  annexed,  when  a  testator  had  by 
his  will  directed  slaves  to  be  set  free,  to  petition  the  county  court 
accordingly;  and  if  the  executor  and  administrator  Med  or  refused 
to  do  so,  the  slaves  are  authorized  to  file  a  bill  for  their  freedom  in 
chancery.  8  Peters,  240.  The  county  court  was  authorized  to 
allow  the  emancipation;  full  jurisdiction  was  given  to  the  court; 
the  court  allowed  the  emancipation;  and,  say  the  court,  the  laws 
of  Tennessee  fully  authorize  the  emancipation  of  slaves  in  the 
manner  provided  by  the  will  of  Patrick  McCutchen. 

If  the  laws  of  Tennessee  sanctioned  the  mode,  who  had  a  right 
to  complain?  Our  statute  prohibits  emancipation  except  for  dis- 
tinguished or  meritorious  services,  and  reserves  the  right  of  judg- 
ing of  such  services  to  the  legislature  only. 

The  case  of  Fisher  v.  Dobbs,  6  Yerger,  119,  is  much  relied  on 
by  the  appellees,  as  being  in  point,  because  the  court  refused  to 
emancipate  without  requiring  bond  and  security  that  the  eman- 
cipated slaves  should  not  only  be  sent  out  of  the  state,  but  out  of 
the  United  States,  to  wit :  to  Africa. 
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The  act  of  Tennessee  of  1831,  c.  52,  required  slaves  upon  being 
emancipated,  to  be  removed  beyond  the  limits  of  the  state :  and 
the  court  in  their  decision  went  further,  and  required  them  to  be 
sent  out  of  the  United  States,  to  wit :  to  Africa.  It  would  be  dif- 
ficult to  perceive  upon  what  principle  this  Tennessee  case  could 
apply  to  the  one  under  consideration.  The  acts  of  the  legisla- 
ture of  that  state,  authorized  the  court,  on  petition,  to  emancipate 
without  restriction,  and  leaves  the  question  to  the  discretion  of 
the  court.  There  is  no  analogy  between  the  statytes  of  Tennes- 
see and  Mississippi.  Our  statute  prohibits  emancipation  under 
all  circumstances,  except  for  distinguished  or  meritorious  services, 
and  reserves  the  right  of  judging  of  the  service  to  the  legislature. 

The  case  of  Blackman  &  Hadley  v.  Negro  Phil,  7  Yerger,  452, 
is  another  barren  decision  under  the  Tennessee  statute;  and  it 
would  be  hard  to  perceive  what  bearing  it  could  have  upon  the 
present  case.  Phil  had  been  sold  by  Hadley,  and  conveyed  by 
bill  of  sale  and  delivered  to  Latimon,  in  Tennessee,  who  after- 
wards took  him  to  Illinois,  and  there,  being  the  owner  of  Phil, 
emancipated  him.  Phil  afterwards  returned  to  Tennessee,  and 
long  afterwards,  and  after  the  death  of  Hadley,  his  former  owner, 
Hadley's  representatives  seized  on  Phil  as  a  slave,  and  the  court 
decided  that  by  the  deed  of  emancipation  in  Illinois,  Phil  acquired 
his  freedom. 

The  case  referred  to  in  1  Bibb,  422,  is  another  reference  in 
which  we  are  unable  to  perceive  the  bearing.  It  was  on  a  spe- 
cial contract  for  freedom  according  to  the  laws  of  Kentucky, 
proved,  say  the  court,  beyond  a  doubt :  and  the  court  said,  "  the 
contract  in  itself  was  not  forbidden  by  any  political  institution, 
but  was  in  unison  with  the  dictates  of  natural  rights."  1  Bibb,  424. 

The  case  of  Pleasants  v.  Pleasants,  cited  by  the  appellees  in  2 
Call,  319  and  357,  and  in  the  Law  of  Slavery,  314,  in  like  manner 
has  little  or  no  perceptible  bearing  on  the  question  before  the 
court  It  was  a  devise  by  the  testator,  of  his  slaves  to  his  son, 
on  condition  that  he  allowed  them  to  be  free  at  the  age  of  thirty 
years,  if  the  laws  of  the  land  would  admit  of  it :  and  the  court 
held  that  the  limitations  were  good,  in  the  event  of  such  a  law 
being  passed,  while  the  slaves  remained  in  the  family.  The  case 
is  reviewed  in  6  Randolph,  561,  where  the  court  say,  that  in  the 
Vol.  I.— 63 
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case  of  Pleasants  v.  Pleasants,  the  court  carried  the  law  far 
enough,  although  it  violated  no  statute :  and  that  a  deed  of  eman- 
cipation of  slaves  executed  in  1781,  declaring  the  slaves  free 
when  they  should  arrive  at  full  age,  which  would  be  in  1796,  was 
void  by  the  act  of  1723,  notwithstanding  that  previous  to  1796, 
the  law  had  been  changed  so  as  to  admit  of  emancipation.  Law 
of  Slavery,  311. 

The  will  in  case  of  McCall,  say  the  court,  merely  directed  that 
the  slaves  should  have  their  freedom  whenever  the  laws  would 
permit  it,  and  created  a  trust  to  support  the  devise.  How  very 
different  to  the  present  case?  and  consequently  no  authority. 

The  case  of  Rush's  representatives  v.  White  and  wife,  3  Mon- 
roe, 104,  is  another  reference  to  an  authority  by  the  appellees 
which  settles  no  point  involved  in  the  present  case.  It  was  the 
case  of  a  slave  having  gone  to  reside  in  the  North  Western  Ter- 
ritory, now  state  of  Ohio,  with  the  consent  of  the  owner.  By 
the  laws  of  Kentucky,  and  an  act  of  1800,  slaves  may  be  eman- 
cipated by  an  instrument  in  writing  not  under  seal,  made  by  a 
master  eighteen  years  of  age,  without  any  restriction  whatever. 

The  case  of  Hunter  v.  Pulcher,  1  Lee,  172,  cited  by  the  appel- 
lees, was  tried  in  Virginia,  under  the  laws  of  Maryland,  which 
enacts,  that  it  shall  not  be  lawful  to  bring  a  slave  into  the  state, 
either  for  sale  or  residence :  and  that  a  slave  brought  in  contrary 
to  the  act  shall  be  free,  5  Randolph,  131.  It  appeared  in  evi- 
dence, that  the  master  took  his  slave  from  Virginia  to  Maryland, 
and  resided  there  with  him  for  twelve  years,  and  then  returned 
to  Virginia,  when  the  court  adjudged  him  to  be  free  under  the 
laws  of  Maryland.    Law  of  Slavery,  329. 

Of  such  like  character,  are  all  the  authorities  referred  to  by  the 
appellees,  not  one  of  which  is  thought  to  have  any  bearing  on  the 
case  under  consideration. 

The  question  before  the  court  is  by  no  means  a  novel  one  in 
this  state.  In  the  case  of  Brazeale  v.  Hinds,  2  Howard,  836,  the 
court  decided  that  "no  owner  can  emancipate  his  slave  but  by  a 
deed  or  will  properly  attested  or  acknowledged  in  court,  and 
proof  to  the  legislature  that  such  slave  had  performed  some  meri- 
torious act  for  the  benefit  of  the  master,  or  some  distinguished 
service  for  the  state;  and  that  the  deed  or  will  could  have  no 


OP  CHANCERY,  631 

Root  rod  Ron  v.  Duncan  etaL  and  same  *•  Veitnei  et  aL 

?  validity  until  ratified  by  a  special  act  of  the  legislature.    It  is 

5  believed  that  this  law  and  policy  are  too  essentially  important  to 

i;  the  interests  of  our  citizens  to  permit  them  to  be  evaded." 

;f  To  the  foregoing  opinion,  delivered  by  the  chief  justice,  he 

5  further  adds:  "John  Monroe,  being  a  slave,  cannot  take  the  pro- 

{  perty  as  a  devisee,  and  I  apprehend  it  is  equally  clear  it  cannot 

be  held  in  trust  for  him."    4  Des.  Rep.  266. 

Thus  we  find  the  rule  broadly  laid  down  by  the  chief  justice, 
which  covers  the  whole  ground  involved  in  the  case  before  the 
court  View  it  as  you  may,  turn  it  as  you  will,  twist  it  as  you 
please,  still  in  principle  it  covers  the  sole  and  only  question  before 
the  court.  That  opinion  was  a  just  exposition  of  the  laws  and 
policy  of  the  state,  and  must  stand  the  test  of  scrutiny  and  of 
time;  a  beacon,  pointing  to  a  just  interpretation  of  the  laws  and 
policy  of  the  state,  on  the  subject  of  domestic  slavery. 

The  case  of  Vick's  Executors  v.  McDaniel,  3  How.  337,  was  in 
point.  In  that  case  the  testator,  by  his  will,  directed  the  execu- 
tors to  transport  his  slaves  to  the  states  of  Ohio  or  Indiana,  (a 
country,  foreign  as  regards  this  state,)  there  to  reside  free  from 
slavery,  which  will  appear  by  a  reference  to  the  bill  and  original 
papers;  and  the  court  adjudged  the  devise  contrary  to  the  law  and 
policy  of  the  state. 

The  question  principally  mooted  in  the  case  was,  whether  the 
slaves  should  belong  to  the  residuary  devisee  or  descend  to  the 
heirs  at  law.  Justice  Trotter,  in  delivering  the  opinion  of  the 
court,  uses  the  following  emphatic  language:  "It  is  evident  that 
the  testator  did  not  intend  that  the  slaves  in  question  should  be- 
long either  to  the  heirs  or  to  the  residuary  devisees.  He  intended 
that  they  should  be  emancipated.  That  intention  is  defeated  by 
the  operation  of  our  fundamental  law,  and  the  settled  policy  of  the 
state."    See  3  How.  341. 

This  decision  again  covers  the  whole  ground  involved  in  the 
cases  under  consideration.  If  a  devise  of  slaves,  to  be  transported 
to  the  state  of  Ohio,  (foreign  to  this,)  for  the  purpose  of  effecting 
their  emancipation,  is  defeated  by  the  operation  of  our  fundamental 
law  and  the  settled  policy  of  the  state,  why  is  a  devise  of  slaves 
to  be  transported  to  Liberia,  for  the  purpose  of  effecting  their 
emancipation,  not  also  defeated  by  the  law  and  policy  of  the  state? 
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And  if  not  so  defeated,  then  what  is  the  distance,  in  miles  and  fin- 
longs,  to  which  slaves  may  be  transported,  and  which  will  or  will 
not  be  so  defeated?  The  truth  is,  that  distance  has  nothing  to  do 
with  the  question,  and  the  principle  is  the  same,  whether  they  be 
transported  to  the  opposite  bank  of  the  Ohio  river  or  to  the  coast 
of  Africa. 

These  decisions,  in  principle,  certainly  do  settle  the  question 
before  the  court,  and  furnish  an  exposition  of  the  laws  and  policy 
of  the  state,  upon  which  there  can  be  no  two  opinions,  and  from 
which  it  is  conceived  that  even  the  appellate  court  is  not  at  liberty 
to  depart.    1  vol.  Story's  Cons.  Law,  350. 

There  was  also  another  decision,  in  chancery,  in  point,  and  sub- 
mitted to  without  an  appeal,  in  which  the  counsel  on  both  sides 
must  have  considered  the  doctrine  as  settled,  to  wit:  the  case  of 
the  heirs  of  D.  W.  Brazeale  v.  D.  W.  Brazeale's  Executors,  bang 
a  bill  filed  for  the  same  decree  that  we  now  ask,  and  which  was 
granted.  Brazeale,  by  his  will,  devised  all  his  slaves  in  trust  to 
his  executors,  with  directions  to  transport  them  to  Africa,  and  col- 
onize them  in  Liberia.  The  court  of  chancery  decided  that  such 
a  devise  was  against  the  laws  and  policy  of  this  state,  and  void, 
and  that  the  slaves  descend  to  the  heirs.  That  decree  was  made 
by  one  of  the  oldest  judicial  officers  in  the  state,  after  taking  it 
under  advisement,  and  after  mature  deliberation;  a  man  who  set- 
tled in  the  country  under  the  territorial  government;  who  has  di- 
gested the  laws  of  the  territory;  filled  the  offices  of  legislator,  cir- 
cuit court  judge,  chief  justice  of  the  supreme  court,  and  chancellor 
of  the  state;  familiar  with  the  legislation  of  the  country,  and  the 
policy  of  the  law  and  state.  He  decided  that  a  devise  of  slaves  to 
executors,  with  directions  to  colonize  them  in  Liberia,  was  against 
the  laws  and  policy  of  the  state,  and  void. 

The  present  supreme  court  have  decided  as  much;  and  the 
whole  state  with  some  exceptions,  is  interested  in  a  similar 
decision ;  a  decision  [that  will  maintain  and  uphold  the  law  and 
policy  of  the  state.  Our  future  prosperity  as  a  sovereign  people, 
depends  upon  it  It  has  been  an  attempt  to  commit  a  pious  fraud 
on  our  laws  and  policy,  by  one  who  owed  them  obedience,  and  to 
substitute  foreign  principles  in  lieu  of  them,  on  the  subject  of 
domestic  slavery.    Let  the  decree  of  the  present  chancellor  be 
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at  affirmed,  and  very  soon  another  and  yet  another  attempt  upon  our 

r:  policy  and  laws  will  be  made. 

ki 

w  Holt,  on  the  same  side. 

53 

Prentiss,  for  appellees, 
s  Two  prominent  points  are  presented  by  the  record,  to  which  all 

s  the  others  are  collateral: 

;.  1.  Is  the  provision  of  the  will  directing  the  transportation  to 

u  Africa  of  such  of  testator's  slaves  as  should  choose  to  go,  illegal, 

and  will  the  court  interfere  to  prevent  its  execution? 
r.:  2.  Upon  the  failure  of  such  a  disposition,  is  the  residuary  be* 

v-  quest  to  the  Colonization  Society,  in  trust,  for  the  establishment  of 

3  a  seminary  of  learning  in  Liberia,  illegal,  and  will  the  court  inter- 

y  fere  to  prevent  and  prohibit  the  execution  of  such  a  trust? 

t  These  two  questions,  it  is  believed,  involve  the  whole  contro- 

versy.   We  will  proceed  to  examine  them  in  the  order  in  which 
,  they  arise. 

First,  then,  is  the  provision  for  the  transportation  of  testator's 
slaves  to  Africa,  and  their  maintenance  there  in  freedom,  in  con- 
travention of  the  laws  of  Mississippi?  It  is  averred  by  appel- 
lants, in  their  bill,  to  be  in  violation  of  an  express  statute,  as  well 
as  in  contravention  of  the  cherished  policy  of  the  state  on  the 
subject  of  domestic  slavery ;  that  the  slaves  when  sent  to  Africa 
will  be  free ;  that  the  will,  therefore,  is,  in  effect,  a  will  for  manu- 
mission, and  by  consequence,  an  evasion  of  and  fraud  upon  the 
law. 
'  We  will  first  examine  whether  the  disposition  made  of  his 

slaves  by  the  testator  would  be  good,  provided  no  law  of  the  state 
prohibited  the  same. 

The  disposition  of  property  by  last  will  and  testament  has  its 
origin  in  the  earliest  period  of  history.  It  has  ever  been  a  cher- 
ished principle  of  the  common  law  to  carry  into  effect  those  inten- 
tions in  relation  to  the  disposition  of  property,  "which  a  man 
wills  to  be  performed  after  his  death."  This  dominion  over  prop- 
erty after  death,  is  indulged  until  it  comes  in  collision  with  great 
principles  of  public  policy.  It  may  be  safely  laid  down  as  an 
incontrovertible  proposition,  that  a  person  may,  unless  prohibited 
1  53* 
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by  law,  direct  in  his  will  any  disposition  of  his  property,  after  his 
death,  which  he  could  have  legally  made  daring  his  life-time. 

Our  own  statute  on  the  subject  of  last  will  and  testaments  gives 
this  power  in  the  broadest  terms.  Fide  Rev.  Code,  p.  32,  sec.  14 
It  cannot  for  a  moment  be  contended,  that  without  an  express  law 
prohibiting  it,  (and  even  such  a  law  would  be  unconstitutional,) 
any  person  would  not  have  the  right  to  carry  or  send  any  portion 
of  his  personal  property  out  of  the  state  of  Mississippi,  to  Africa 
or  elsewhere,  provided  the  rights  of  third  persons  were  not  in- 
fringed thereby.  The  owner  could  either  take  it  himself  or  em- 
ploy an  agent  as  trustee,  to  effectuate  his  intention,  and  would 
have  an  undoubted  right  to  appropriate  the  proceeds  of  other  prop- 
erty to  the  accomplishment  of  the  object 

Is  there  any  thing  in  the  character  of  slave  property  which  ex- 
eludes  it  from  the  operation  of  this  rule?  Does  the  fact  that  slaves 
sent  to  Africa  would  cease  to  be  property  and  become  free,  as 
averred  in  complainant's  bill,  limit  the  owner,  and  preclude  him 
from  making  such  disposition  of  them?  We  think  not  The 
right  of  the  master  to  manumit  his  slave  is  a  natural  attribute  of 
the  condition  of  slavery,  subject,  of  course,  to  be  limited  and  con- 
trolled, like  all  other  rights,  by  the  municipal  regulations  and 
policy  of  the  country  in  which  the  institution  exists.  On  this 
point  see  8  Peters,  220;  Coopers  Justinian,  416;  Judge  Catron's 
opinion,  Law  of  Slavery,  301;  2  Call's  Rep.  319, 367. 

This  right  of  manumission,  when  unrestrained  by  positive  mu- 
nicipal regulations,  has  ever  been  held,  in  all  countries  where 
slavery  has  obtained,  as  one  of  the  most  valuable  and  important 
powers  of  the  master.  In  the  ancient  governments,  where  the 
condition  of  slavery  was  more  absolute  than  it  is  with  us,  (the 
power  of  the  master  extended  even  to  the  life  of  the  slave,)  the 
right  to  manumit  was  as  much  claimed  and  as  highly  esteemed  as 
the  right  to  sell  and  destroy.  In  all  the  states  of  the  Union, 
where  this  institution  has  prevailed,  the  master  has  ever  been 
allowed,  in  the  absence  of  Statutory  limitations,  to  manumit  at 
pleasure,  by  will,  deed,  or  otherwise.  In  the  absence,  then,  of 
any  statutory  provision,  we  take  it  as  a  clear  point  that  Isaac  Ross 
could,  in  his  life  time,  have  carried  or  sent  his  slaves  to  the  coast 
of  Africa,  for  the  purpose  of  there  freeing  them,  and  could  have 
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i  appropriated  the  remainder  of  his  estate,  if  he  pleased,  to  their 

1  transportation  and  maintenance  there.    We  think  it  is  equally 

t  clear  that  he  could,  under  such  a  state  of  facts,  have  legally  direct* 

1  ed,  by  his  will,  the  same  thing  to  have  been  done. 

1.  But  we  are  met  by  the  appellants  with  the  position  that  this 

1  disposition  of  his  slaves  by  Isaac  Ross,  however  good  it  might 

1  have  been  at  common  law,  is  prohibited  by  an  express  statute,  as 

1  well  as  by  the  cherished  policy  of  the  state.    We  will  proceed  to 

examine  this  position,  for,  if  it  be  correct,  the  provisions  of  the  will 
referred  to  cannot  stand.  The  appellants  rely  upon  the  75th  sec- 
tion of  the  act  entitled  "an  act  to  reduce  into  one  the  several  acts 
concerning  slaves,  free  negroes  and  mulattoes,"  passed  June  18, 
1822.  Rev.  Code,  385.  This  section  provides  that  "it  shall  not 
be  lawful  for  any  person  or  persons,  being  the  owner  or  owners  of 
slaves,  to  emancipate  them  or  any  of  them,  unless  by  his  or  her 
last  will  and  testament,  or  by  any  other  instrument  in  writing, 
under  his,  her  or  their  hand  and  seal,  attested  and  proved  in  the 
manner  required  by  law,  by  two' credible  witnesses,  or  the  instru- 
ment of  writing  acknowledged  by  the  party  or  parties,  in  the  court 
of  the  county  or  corporation  where  he,  she  or  they  reside,  and  also 
prove,  to  the  satisfaction  of  the  general  assembly,  that  such  slave 
or  slaves  have  done  and  performed  some  meritorious  act  for  the 
benefit  of  such  owner  or  owners,  or  some  distinguished  service  for 
the  benefit  of  the  state,  and  the  last  will  and  testament  or  other 
instrument  in  writing,  as  aforesaid,  shall  not  have  validity  until 
the  same  shall  be  sanctioned  by  an  act  of  the  general  assembly, 
\  nor  until  the  owner  or  owners  shall  have  complied  with  the  con- 

'  ditions  which  may  be  specified  in  such  act." 

1-  We  contend  that  this  section  is  a  mere  municipal  regulation, 

'  aiming  simply  at  the  internal  police  of  the  state,  and  prohibiting 

'  emancipation  only  within  its  limits.    We  deny  that  the  emanci- 

'  pation  which  results  from  a  removal  of  slaves  to  a  foreign  country 

'  is  embraced  within  its  letter  or  its  spirit 

In  the  earlier  history  of  the  slaveholding  states,  the  power  of 
i-  manumission  was  but  little  restricted  by  legislative  enactments. 

0*  But  it  soon  became  apparent  that  the  frequent  exercise  of  this 

*  power  was  productive  of  a  great  evil,  by  the  rapid  increase  which 

*  it  caused  in  the  free  negro  population.    This  kind  of  population 
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was  found,  by  experience,  to  be  both  oppressive  and  dangerous, 
constituting  a  heavy  charge  upon  the  public  and  a  great  nuisance 
to  the  community.    It  became,  therefore,  the  necessary  policy  of 
these  states  to  rid  themselves  of  this  evil,  and,  as  far  as  practica- 
ble, to  prevent  its  further  extension.    In  pursuance  of  this  policy, 
they  proceeded,  by  various  legislative  enactments,  to  diminish  the 
rights  and  increase  the  responsibilities  of  free  negroes;  and,  as  a 
branch  and  parcel  of  this  system,  have,  most  if  not  all  of  them, 
placed  various  restrictions,  limitations  and  conditions  upon  the 
owners'  right  of  manumission,  which  had  been  the  prolific  source 
of  the  mischief.    It  may  be  safely  asserted  that  every  such  limi- 
tation or  restriction  of  the  right  of  manumission,  was  intended 
by  the  legislature  only  to  relieve  the  state  from  the  accumulation 
within  its  borders  of  an  obnoxious  free  black  population.    All 
laws  of  this  sort  will  be  found  to  aim  at  this  object  alone;  and  to 
this  extent,  and  no  more,  have  they  been  enforced  by  the  judicial 
tribunals. 

That  we  are  correct  in  our  view  of  the  object  of  the  laws  limit- 
ing manumission,  will  be  apparent  from  an  examination  of  die 
statute  books  of  the  different  states. 

All  such  limitations  will  be  found  incorporated  with,  and  form- 
ing a  part  of,  the  police  regulations  of  the  several  states,  on  the 
subject  of  slaves,  free  negroes  and  mulattoes,  and  not  among  the 
laws  regulating  the  disposition  of  property.  In  many  cases  such 
limitations  are  preceded  by  a  preamble,  expressly  reciting  their 
object  to  be  as  we  have  contended.  The  law  of  Georgia  upon 
this  subject  is  a  striking  instance  of  this  sort.  How  is  it  in  our 
own  state?  Where  do  we  find  the  provision  above  quoted?  Not 
under  the  head  of  "last  wills  and  testaments;"  not  -under  the  title 
of  "conveyances,"  nor  connected  with  any  law  relating  to  the 
disposition  of  property.  It  is  found  in  the  seventy-fifth  section  of 
an  act  in  which  are  embraced  all  the  police  regulations  of  the  state 
in  relation  to  slaves,  free  negroes  and  mulattoes.  The  principle 
that  statutes  in  pari  materia  are  to  be  construed  together,  is 
peculiarly  applicable  to  this  act  Its  different  sections  and  provi- 
sions are  to  be  construed  together,  for  they  are  manifestly  in  pari 
materia. 

The  act  contains  eighty-six  sections,  all  of  which  (unless  the 
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one  under  consideration  be  an  exception,)  are  devoted  to  the  police 
and  municipal  regulation  of  slaves,  free  negroes,  and  mulattoes. 
It  seems  to  us  clear,  that  the  seventy-fifth  section  had  the  same, 
and  no  other  object  in  view.  There  are  provisions  in  the  section 
itself  which  show  that  it  referred  only  to  manumission  within 
the  state. 

First,  it  refers  to  the  qualification  of  the  slave  to  be  emancipa- 
ted. He  must  "have  done  and  performed  some  meritorious  act 
for  the  benefit  of  his  owner  or  owners,  or  some  distinguished  ser- 
vice for  the  benefit  of  the  state."  Such  slaves  as  could  exhibit 
these  meritorious  claims  were  considered  as  exceptions  from  the 
general  rule,  that  free  negroes  are  vicious  and  dangerous,  and 
were,  therefore,  left  to  the  discretion  of  the  legislature.  This 
shows  that  the  prohibition  arose  out  of  the  character  of  the  popu- 
lation produced  by  manumission.  It  ought  not  to  be  construed 
as  extending  beyond  the  object  aimed  at.  Again;  the  section  goes 
on  to  provide  that  "such  last  will  and  testament,  or  other  instru- 
ment in  writing  as  aforesaid,  shall  not  have  validity  until  the  same 
shall  be  sanctioned  by  an  act  of  the  General  Assembly,  nor  until 
the  owner  or  owners  shall  have  complied  with  the  conditions  which 
may  be  specified  in  such  act." 

The  legislature  could  have  no  object  in  annexing  conditions  to 
emancipation  out  of  the  state.  This  provision  manifestly  con- 
templated only  emancipation  in  the  state,  and  was  intended  to 
provide  for  the  requisition  from  the  owner,  of  bond  or  other  secu- 
rity, for  the  good  behavior  of  the  slave  after  emancipation,  or  that 
he  should  leave  the  state,  or  such  other  condition  as  would  protect 
the  state  from  the  mischief  aimed  at  by  the  previous  portion  of  the 
section. 

To  illustrate  our  view  of  the  nature  and  extent  of  this  limitation 
of  the  right  of  manumission,  let  us  turn  to  another  law  which  is 
acknowledged  to  be  a  mere  police  regulation.  It  was  enacted  by 
the  last  legislature,  that  no  person  should  thereafter  sell  liquor  in 
less  quantity  than  a  gallon.  Now  all  will  acknowledge  that  this  . 
law  prohibits  such  sale  within  the  state  only;  and  that  it  would 
not  be  a  violation  thereof  to  take  the  prohibited  article  into  a 
foreign  conntry,  and  there  to  sell  the  same  in  quantities  less 
than  a  gallon.    Now,  would  it  be  a  violation  of  the  "gallon  law" 
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to  devise  a  quantity  of  liquor  in  trust  to  be  taken  out  of  the  stale 
to  a  foreign  country,  for  the  same  purpose?  The  principle  is  die 
same  in  both  cases.  The  construction  should  be  as  if  the  section 
read,  no  owner  shall  emancipate  in  the  state  of  Mississippi,  except, 
&c.,  or  no  person  shall  sell  in  the  state  of  Mississippi  in  less  quan- 
tities, &c. 

Our  view  of  the  matter  is  fortified  by  the  decision  ol  the  High 
Court  of  Errors  and  Appeals  in  the  case  of  Hinds  tt  aL  v. 
Rrazeale  tt  ah  2  How.  Rep.  837.     The  court  here  consider  the 
seventy-fifth  section  above  recited,  as  a  police  regulation,  intended 
to  prevent  the  increase  of  free  negroes  in  the  state,  and  upon  this 
point  the  decision  turns.    The  deed  in  that  case  provided  for 
taking  the  slave  to  Ohio,  and  there  emancipating  him  for  the  ex- 
press purpose  of  bringing  him  back  into  this  state,  here  to  reside 
as  a  free  negro.    The  court  did  not  decide  that  it  was  illegal  to 
take  a  slave  to  Ohio  for  the  purpose  of  emancipation  there;  but 
that  the  illegality  arose  from  the  provision  for  bringing  back  the 
slave  into  the  state  as  a  free  negro,  in  fraud  of  the  law,  thereby 
producing  the  very  evil  which  the  law  aimed  to  prevent    So  far 
as  this  decision  goes,  it  fortifies  our  view  of  the  object  and  policy 
of  the  law.    If  that  view  be  correct,  then  the  provision  in  Isaac 
Ross's  will,  directing  the  transportation  of  his  slaves  to  Africa,  is 
in  violation  neither  of  its  letter  nor  its  spirit 

Sending  slaves  to  a  foreign  country  is  not  a  violation  of  the 
letter  of  the  law.  If  the  slaves  become  free  in  such  foreign 
country,  by  operation  of  its  laws,  such  emancipation  is  not  the 
act  of  the  owner.  It  is  not  in  violation  of  the  spirit  or  policy  of 
the  law. 

The  spirit  and  policy  of  the  law  aim  at  a  restriction  of  emanci- 
pation, merely  for  the  purpose  of  preventing  the  mischief  of  a  free 
negro  population.  Sending  a  slave  to  Africa,  there  to  remain  free, 
affects  not  this  policy  of  the  state  of  Mississippi.  It  is  wholly 
immaterial  to  her  whether  a  slave  taken  to  Africa  becomes  free,  or 
continues  in  the  servile  state.  Her  laws  and  policy  on  this  sub- 
ject look  not  beyond  her  own  limits. 

The  cases  are  numerous  in  which  the  courts  have  decided  that 
the  statutory  limitations  upon  the  right  of  emancipation  are  merely 
police  regulations,  and  do  not  vitiate  or  affect  emancipation  result- 
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i  ing  from  the  operation  of  the  laws  of  a  foreign  country,  even 

!.  where  slaves  are  taken  to  such  foreign  country  for  the  express 

i  purpose  of  avoiding  such  limitations. 

£  In  Tennessee  the  authorities  are  full  and  satisfactory  on  this 

3  subject.     Fide  6  Yerger,  119;  7  do.  552.    These  cases,  especially 

the  latter,  cover  the  whole  ground  we  have  occupied,  and  establish 
i  every  position  for  which  we  contend. 

In  Kentucky  the  same  principle  has  been  frequently  recognized. 
1  Bibb,  422.  3  Munroe,  104.  In  Virginia  it  has  been  decided, 
that  a  will  made  at  a  time  when  the  law  prohibited  emancipation, 
and  which  provided  for  the  emancipation  of  the  slaves  of  the  tes- 
tator, whenever  a  law  should  be  passed  authorizing  manumission, 
was  not  void;  and  that  upon  the  passage,  many  years  after  testa- 
tor's death,  of  a  general  law  authorizing  manumission,  such  will 
took  effect  and  could  be  legally  executed.  2  Call's  Reports, 
319,  357. 

This  case  is  strong  in  support  of  our  views.  The  general  prin- 
ciple is  also  contained  in  1  Leigh's  R.  172.  In  Louisiana,  the 
doctrine  for  which  we  contend  is  recognized  fully.  8  Louisiana 
R.  475;  11  do.  499;  14  do.  410. 

The  appellants  may  be  safely  challenged  to  produce  a  single 
case  in  which  it  has  been  decided,  that  it  is  illegal  to  send  a  slave 
to  a  foreign  country,  there  to  remain  free.  Such  is  the  provision 
of  Isaac  Ross's  will.  It  directs  not  only  the  transportation  of  his 
slaves  to  Africa,  but  their  maintenance  there;  precluding  thereby 
any  conclusion  that  said  slaves,  when  freed,  are  to  be  brought 
back  to  Mississippi. 

All  the  cases  cited  on  the  other  side,  are  cases  in  which  the 
attempt  was  made  to  clothe  slaves  with  the  attributes  of  freedom, 
within  a  state  where  emancipation  was  prohibited  or  limited  by 
express  law.  They  are  all  based  upon  the  same  reason  advanced 
in  the  case  from  Howard,  viz :  that  the  emancipation  attempted, 
being  intended  to  take  effect  ultimately  within  the  state,  was  in 
fraud  of  the  law,  producing  the  very  evil  which  it  was  the  object 
of  the  law  to  prohibit. 

But  we  go  further,  and  say  that  sending  slaves  out  of  this  state, 
so  far  from  being  against,  is  in  perfect  accordance  with  its  declar- 
ed fundamental  policy.     The  old  constitution  and  laws  place 
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many  restrictions  upon  the  introduction  of  slaves  into  the  stale. 
Our  new  constitution  has  prohibited  entirely  their  introduction  as 
merchandise.  See  Constitution,  article  Slaves,  section  2.  This 
fundamental  policy  has  been  acknowledged  and  carried  out  by 
the  legislature,  who  in  the  act  of  May,  1837,  entitled  an  act,  dwx, 
have  guarded  it  with  heavy  penalties.  The  constitution  and  laws 
of  Mississippi  have  both  declared  the  policy  of  the  state  to  be  op- 
posed to  the  importation  of  slaves.  Had  it  been  her  policy  to  pro- 
hibit exportation  also,  her  intentions  would  have  been  indicated 
in  the  same  manner.  So  important  a  subject  would  not  have  been 
pretermitted. 

The  policy  of  the  state  is  to  be  gathered  from  its  constitution 
and  laws,  not  from  popular  prejudice  or  transient  public  opinion. 
Public  opinion  must  be  expressed  in  the  shape  of  settled  law,  be- 
fore the  courts  will  notice  it  as  a  rule  of  decision.  Whatever, 
then,  may  be  the  public  prejudice  against  this  disposition  of  slave 
property,  it  can  have  no  influence,  because  it  is  entitled  to  no  con- 
sideration. It  is  not  the  province  of  the  courts  to  make  public 
policy,  but  simply  to  declare  it  as  it  exists.  We  will  not  pursue 
this  point  further.  If  our  views  are  correct,  then,  the  provision 
of  Isaac  Ross'  will  directing  the  transportation  of  his  slaves  to 
Africa  is  not  illegal,  and  the  court  will  not  interfere  to  prevent  its 
execution. 

We  come  now  to  the  second  point  of  the  argument,  which  in- 
volves the  capacity  of  the  Colonization  Society  to  act  as  trustee, 
and  also  the  legality  of  the  residuary  trusts. 

It  is  contended  that  the  Colonization  Society  have  no  capacity 
to  execute  the  trusts  of  the  will;  the  act  of  incorporation  having 
limited  their  powers,  to  the  colonization  on  the  coast  of  Africa,  of 
free  persons  of  color  residing  in  the  United  States. 

The  language  of  the  clause  of  the  charter  of  the  Colonization 
Society  alluded  to  and  relied  on,  after  providing  that  the  society 
might  take  by  donation,  <kc.  is  this:  "And  dispose  of  according 
to  by-laws  and  ordinances  regulating  the  same,  now,  or  hereafter 
to  be  prescribed,  all  such  lands,  tenements,  or  hereditaments, 
money,  goods,  or  chattels,  as  they  shall  determine  most  conducive 
to  the  colonizing,  with  their  own  consent,  on  the  coast  of  Africa, 
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dto-free  people  of  color  residing  in  the  United  States,  and  for  no 
other  purpose  whatsoever." 

It  is  conceived  this  delegation  of  powers  relates  solely  06  the 
.  objects- and  purposes  for  wfrich  the  society  may  buy  and  sell  real 
estate  and  other  property,  and/s  not  a  limitation  of  their  general 
powers.  The  object  of  the  legislature  seems  to  havd  been  to  pre- 
vent the  society  from  trading  for  general  purposes  or  any  purposes 
other  than  those  connected  with  the  colonization  of  free  persons 
of  color  in  Africa.  The  general  powers  of  the  pocieiy  are  not 
defined  *by  the  charter,  but  probably  could  be  collected,  from  th* 
articles  of  association  existing  prior  to  the  paapage  of  the  act  oC 
incorporation;  but  admitting  the  society  have  not  capacity  undet ' 
their  charter  to  colonize  slaves  on  the  coast  of  Africa,  is  there  any 
sound  reasdn  why  they  may  not  be  constituted  trustees  to  convey  • 
slaves  to  Africa,  where  the^  by  opertttipn  of  law  become  free,  and 
there  colonize  them  under  the  same  auspices  with  those  who  were 
free  before  they  left.  We  apprehend  the  power  to  execute  a  trust 
may  be  exercised  by  su  corporation  without  any  express  grant,  and 
^though  it  may  not  be  in  the  nature  of  the  powers  granted.  In 
executing  the  trust  they  act  in  the  place  of  the  party  creating  the 
trust,  and  the  capacities  of  the  grantor  and  devisot  of  the  trust  are 
carried  to  the  trustee,  by  the  instrument  conferring  the  trust. 

At  common  law  it  is  admitted  a  corporation  cannot  be  seized 
to  an  use,  but  equity  will  iqforce  the  execution  of  a  trust.  $ee*2 
Bacon's  Abridgement,  363;  Gilbert  on  Uses  and  Trusts,  s.  170. 

It  was  once  questioned  whether  a  corporation  could  fee  Ap- 
pointed executor,  because  it-could  riot  take  an  oath;  bat  it  is  now 
settled  it  can,  and  may  appoint  a  syndic  to  take  out  letters  and 
take  the  oath.  6  Petersdorf 's  Abridgement,  629-30;  Toller  on 
Executors,  30,  31. 

It  has  been  decided  that  a  corporation  may  be  a  trustee,  and 
that  when  the  demise  to  a  corporate  body  (in  trust)  was  void  by 
the  statute  of  mortmain,  the  court  would  decree  its  execution  by 
the  heir.    Sanders  on  Uses  and  Trusts,  236;  1  Vesey,  sen.  46f-8. 

In  the  case  in  1  Brown's  Chancery  Reports,  81,  it  is  said,  that 
although  the  devise  be  void  at  law,  on  account  of  the  statutes  of 
mortmain,  yet  the  trust  is  sufficiently  created  to  fasten  itself  upon 
Vol.  I.— 54 
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any  estate  the  law  may  raise.    This  is  the  ground  on  which  courts 
of  equity  have  decreed  in  cases  wKere  no  trustee  is  named. 

It  is  a  general  rule  in  equity,  that  whenever  a  trust  exists,  and 
the  party  creating  it  has  appointed  no  competent  person  to  exe- 
cute it,  or  tfje  person  appointed  fails  and  refuses  to  act,  equity 
will,  in  the  first  case,  follow  the  legal  estate,  and  decree  the  person 
in  whom  the  estate  is -vested  to  execute  the  trusfc  and,  in  the  lat- 
ter case,  will  compel  its  execution.  For  it  is  a  rule  which  admits 
of  no  exception,  that  a  court  of  equity  never  waqtsa  trustee. 
Coke  Lit  290,  b.  Butler's  note  (1);  Ibid,  113,  a.  Butler's  note  (1); 
1  Story's  Equity,  sec.  98,  p.  114)  2  Stgrys  Equity,  sec.  976,  p. 
240;  9  Cowen'sRep.  437. 

Generally  where  the  property  has  beep  bequeathed  in  trust, 
without  the  appointment  of  a  trusted,  if  it  is  personal  estate,  the 
personal  representative  is  deemed  the  trustee;  and  if  real  estate, 
the  heir  is  decreed. the  trustee  and  bound  to  its  execution.  9. 
Peters  JL  605;  1  Maddox  Ch.  P.  366;  2  Story's  Eq.  319-20-21. 

From  these  authorities,  it  would  appear  to  be  a  matter  of  no 
importance  whether  the  American  Colonization  Society  have  ca- 
pacity to  execute  the  trusts  of  the  will  in  favor  of  the  slaves  or 
not,  as,  if  it  be  admitted  that  the  trust  of  the  will  requiring  their 
colonization  in  Liberia  is  a  valid  .trust,  the  court  would  compel 
the  executors  to  execute  it. 

But  it  is  objected  that  the  persons  for  whose  benefit  the  trust  is 
created,,  have  no  civil  capacity  to  invoke  the  aid  of  a  court  of 
equity,  and  consequently  the  Court  cannot  interpose. 

The  bill  chai'ges  that  the  executors  are  about  to  execute  the 
trusts  of  the  will,  and  claims  that  the  complainants  are  entitled  to 
the  estate  by  a  resulting  or  implied  trust,  (the  trusts  in  the  will 
by  which  the  descent  to  them  was  cut  off  being  void,)  and  prays 
a  delivery  of  the  estate  to  them  as  owners:  now  if  the  object  and 
substance  of  the  trusts  of  the  will  are  not  void,  the  complainants 
have  no  right  to  interfere,  nor  to  complain,  as  they  have  no  interest 
whatever  in  the  estate. 

The  will  having  required  the  real  estate  to  be  sold  by  the  exe- 
cutors, a  court  of  equity  will  view  it  as  money,  and  it  must  be 
treated  as  such. 

The  trustees  having  commenced  executing,  or  having  declared 
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-         their  intention  to  execute  the  trust,  the  court  should  not  interpose 
t  to  prevent  them,  unless  the  trust  is  unlawful ;  and  although  the 

i        '  trust  may  be  of  such  a  nature  that  the  court' could  n6t  enforce  its 
;  execution,  yet  those  entrusted  with  its  execution  may  carry  it  into 

5  effect ;  and  the  heir  cannot  claim  a  resulting  trust  until  the  trust 

i         declared  has  failed  by  a  refusal  or  neglect  to  execute  it  within  a 
*         reasonable  time. 

i      "       As,  for  instance,  a  devise  to  an  executor  in  trust  to  sell,  if  in 

s         his  discretion  he  shall  deem  it  proper,  and  to  vest  the  funds  in  any 

i    .      manner, he  thought  best  for  the  interest  of  the  estate.    Here  the 

'  executor  having  a  discretion,  could  not  be  compelled  to  execute 

the  trust,  yet  clearly  he  might  do  so  at  pleasure ;  and  a  court  of 

chancery  would  not  interfere  in  behalf,  of  the  heir  until  the  exe- 

*  cutor  had  refused  to  act,  or  such  length  of  time  had  elapsed  as 

raised  a  presumption  he  would  not  execute  the  trust.        '*   , 

And  it  may  be  stated  as  a  general  rule  that  a  trust  which  is  not 
•forbidden  by  law  may  be  executed,  although  on  failure  of  execu- 
tion, the  condition  op  which  the  estate  was  granted  was  broken, 
end  the  heir  might  enter.  And  it  may  be  executed  although  the 
cestui  que  trust  has  no  remedy  to  enforce  performance.  4  Whea- 
ton's  Rep.  35.  .See  Porter's  case,  1  Coke,  22,  t>- 
-  A  trust  is  a  condition  at  common  law,  and  it  is  well  settled* 
that*  although  the  performance  of  the  condition  cannot  be  en- 
forced,  the  party  whose  estate  depends  upon  its  performance  may 
do  it  to  prevent  a  forfeiture  of  his  estate. 

And  a  corporation  may  accept  an  estate  on  condition  foreign  to 
the  nature  of  its  institutions,  which  it  cannot  be  compelled  to  per- 
form ;  but  if  the  performance  of  the  conditions  be  not  unlawful, 
the  corporation  will  be  permitted  to  enforce  them  for  the  purpose 
of  avoiding  a  forfeiture  of  the  estate.  And  in  the  case  in  1  Ye- 
sey,  sen.  467-8;  the  attempt  on  the  part  of  a  college  to  deal 
with  an  estate  devised  to  them  on  certain  conditions,  in  the  same 
manner  they  dealt  with  their  own,  was  prevented,  and  they  com- 
pelled to  perform  the  conditions  as  prescribed  by  the  donor. 

But  if  the  court  should  be  of  opinion  the  will  is  void  so  far  as 
it  requires  the  slaves  to  be  colonized  in  Africa,  the  heirs  are  not 
entitled  to  the  estate,  because  there  is  a  residuary  legatee..  And 
as  the  whole  estate  is  required  to  be  turned  into  money,  it 
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must  pass  under  the  will  as  personal  Estate;  and  if  the  specific 
legacies  are  void,  as  being  contrary  to  law,  the  whole  fund  falls 
into  the  residuum ;  and  if  that  be  well  bequeathed,  the  residuary 
legatee  will  take,  and  not  the  heir.    3  Howard's  Rep.  337. 

By  the  will  of  Isaac  Ross,  the  executors  are  required  to  sell  the 
real  estate,  arid  such  of  the  slaves  as  decline  the  privilege  of  going 
to  Liberia :  and  the  first  residuary  clause  appropriates  the  whole 
fund  thys  raised  to  the  payment  of  the  expenses  of  transporting 
his  slaves  to  Africa,  and  to  their  support  aiyl  maintenance  while' 
there  under  the  direction  of  the  American  Colonization  Society, 
as  trustee  for  that  purpose.    But  if  his  slaves  elect  not  to  go  to 
Liberia,  then  they  (except  certain  ones  named)  are  to  be  sold,  as 
the  remainder  of  liis  estate,  and  the  proceeds,  as  also  the  proceeds 
of  all  his  other  estate,  to  be  paid  over  to  the  American  Colooiza- • 
tion  Society,  to  be  put  out  at  interest,  and  the  interest  to  be  ap- 
plied to  the  establishment  of  a  seminary  of  learning  in  Liberia, 
and  its  support  for  one  hundred  years;  after  which  the  principal 
and  interest  to  be  given  to  such  government  as  may  exist  at  Li- 
beria ;  pnd;if  there  be  no  government  existing  in  Liberia,  the  re- 
mainder over  to  the  state  of  Mississippi. 

Jt  is  objected  that  this  residuary  bequest  is.  also  void,  because 
the  American  Colonization  Society  is  incompetent  to  take,  and  to 
execute  the  trust  created  by  the  residuary  bequest  We  conceive 
we  have  sufficiently  shown  the  capacity  of"  the  American  Coloni- 
zation Society  to  execute  any  trust  which  is  not  unlawful,  or 
which  a  private  person. could  execute.  The  main  object  of  the 
Society  is  the  colonization  in  Africa  of  free  persons  of  color. 

The  term  Colonizing  would  seem  to  include  every  thing  neces- 
sary to  the  populating,  protecting  and  maintaining  a  new.  and 
previously  uninhabited  territory.  It  would  unquestionably  include 
the  necessary  preparation  for  removing  the  colonists,  such  as  ships, 
wagons,  or  other  conveyances,  and  it  cannot  be  justly  contended 
'  that  a  government  or  society  had  done  its  duty  to  those  who  re- 
moved to  a  new  colony,  when  they  had  placed  than  on  the  soil. 
The  history  of  the  colonization  of  the  territories  which  now  con- 
stitute the  United  States  shows,  that  it  was  considered  necessary 
to  provide  for  the  support,  maintenance  and  education  of  the  colo- 
nists after  they  were  settled.    Learning  and  religion  seem  to  have 
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engrossed  as  rnuch  of  t^eir  attention  as  thte  common  necessaries  of 
life.  Learning  appears  to  be  an  object  of  peculiar  fevor  with  our 
government  and  our  people.  Donations  are  frequently  made  by 
the  legislature  to  assist  in  extending  its  benefits,  to  all  classes'  of 
our  people,  except  that  class  for  whose  benefit  this  bequest  is 
intended;'  and  it  is  only  denied  to  them  as  a  matter  of  state  policy, 
and  cannot  operate  beyond  the  limits  of  the  state. 

The  endowments  of  colleges  or  seminaries  of  learning  of  any 
description  has  met  with  peculiar  encouragement  in  England, 
without  reference  to  the  location;  as  their  courts  give  all  the  aid 
within  their  power  to  foreign  charities.  1  Brown  Chan.  Rep.  571, 
171, 144;  14  Vesey's  Rep.  (37;  16  Yes.  330.  And  the  courts  of 
the  United  Suites  have  recognized  and  acted  upon  the  same  prin- 
ciple.   3  Peters  Rep.  601,  608.     • 

The  statutes  against  superstitious  uses  have  been  held  not  to 
apply  to  a  devise  of  land  fbr  the  maintenance  of  free  schools,. .  •  2 
Story's  Equity,  394,  399;   1  Coke's  Rep.  22,  (*.);  4  lb.  116,  (b.);  . 
Coke  Eliz.  288;  $,  Coke's  Rep.  130.  •     ' 

Undter  the  /statute  Of  Elisabeth  for  regulation  of  charitable  uses, 
which  must  be  regarded  as  declaratory  of  the  common  law,  ahd 
only  intended  to  limit  and  control  the  operation  of  the  statute  of 
mortmain,  the  courts' of  England  ha Ve  gone  great  lengths  to  sus- 
tain a  charitable  devise,  notwithstanding  the  want  of  competency 
in  the  devisee  to  take;  and  when  there  was  .-no  devisee  in  being; 
or  when  the  devise  was  void  in  law  for  misnomer  of  the  college; 
or  when  no  particular  object  of  the  charity  wds  designated;  or 
When  the  object  of  the  charity  was  against  the  policy  of  the  law. 
In  all  these  cases  the  courts  declare  that  as  charity  is  the  principal 
object  of  the  devise,  they  will  not  suffer  the  devisor's  bounty  to  be 
defeated,  when  the  defects  can  be  cured  by  the  court,  tod  full  effect 
given  to  the  main  object  of  the  devise.  1  Chan.  Cases,  157,  267, . 
136;  2  Freeman's  Rep.  261;  7  Yesey,  36,  73>  74, 490;  1  Vernon, 
248;  2  Vernon,  266;  1  Merivail's  Rep.  56, 100;  3  Brown's  Cham 
Cases,  166, 492;  2  Vesey,  jr.  380;  3  Peters  Supreme  Court  JL  99; 
16  Ves.  232;  2  Chan.  Cases,  13;  3  Yes.  jr.  714 

In  conclusion,  we  would  add,  that  from  the  language  of  the  act 
of  incorporation,  the  American  Colonization  Society  are  authorized 
to  take,  by  devise  or  otherwise,  any  land,  tenements,  &c.  and  dis- 
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pose  of,  according  to  by-laws,  all  such  lands,  <fcc.  as  they  shall 
determine  most  conducive  to  the  colonizing  in  Africa  free  people 
of  color.  From  which  it  appears  evident  the  American'  Coloniza- 
tion Society  are  the  legal  judges  whether  the  bequest  coupled  with 
the  specific  trusts  as  it  is,  is  conducive  to  the  colonizing,  with  their 
own  consent,  on  the  coast  o£  Africa,  the  free  people  of  color  resid- 
ing in  the  United  States.  If  the  Society  have  determined  that  the 
establishing  a  seminary  of  learning  in  the  colony  is  conducive  to 
the  objects  of  the  Society,  it  would  be  a  considerable  stretch  of 
judicial  discretion  to  decide  such  an  institution  not  to  be  conducive 
to  colonization,  and  to  declare. the  devise  void,  because  the  object 
was  improper. 

We  cannot  perceive  the  slightest  illegality  or  impropriety  in  the 
residuary  bequest  to  the  Colonization  Society,  in  trust  for  the 
establishment,  at  Liberia,  of  a  seminary  of  learning.  Although, 
then,  the  previous  provisions  of.  the  will  should  be  declared  in- 
valid, this  must  stand,  unless  it  be  decided  that  education  is  not 
conducive  to  the  suefcess  and  prosperity  of  a  Colony. 

Upon  both  points,  taken  in  this  case,  we  think  the  court  will  not 
interfere  to  prevent  the  execution  of  the  trusts. 
.  If  the  court  comes  to  the  same  conclusion,'  then  the  demurrer 
below  was  well  made,  and  the  decree  of  the  chancellor  must  be 
affirmed.  #- 

D.  Mayes  for  appellants. 

I  agree,  with  the  counsel  for  the  appellees^  t^at  all  the  questions 
in  the  case  resolve  themselves  into  twtr.  1.  Are  the  provisions  of 
the  will,  for  the  manumission  of  the  slaves,  authorized  by  and 
valid  in  law?  *  2.  If  not  so,  are  the  bequests  for  the  establishment 
of  a  school  in,  Liberia,  or  Mississippi,  valid? 

These  questions  have  been  ably,  and  I  hope  satisfactorily,  ex- 
amined by  my  coadjutors,  on  authority.  I  will  endeavor  to  test 
them',  at  least  the  first,  by  principle. 

The  appellants  beihg  next  of  kin  to  the  testator,  their  right  to 
succeed  to  his  estate,  real  and  personal,  stands  on  grounds  unques- 
tionable, unless  by  a  valid  testamentary  disposition  of  his  proper- 
ty, their  rights,  under  the  statute  law  of  the  state,  are  set  aside: 
for  the  law  of  descents  and  distribution  can  be  superseded  and  set 
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aside  no  otherwise  than  by  a  Will  authorized  by  law.  We  show, 
and  rely  on  the  statute  lav  of  the  state  regulating  descents  and 
distributions,  made  in  conformity  with  sound  policy,  and  in  sup- 
port of  our  natural  (though,  net  perfect)  right,  by  the  law  making 
power,  whose  competency  is  unquestionable. 

Our  opponents,'  to  oveiteach  thfs  our  right,  founded  in  the  stat- 
ute of  the  state,,set  up  the  will,  and  claim  under  its  provisions. 
It  therefore  refits  on  .them  to  prove  its  validity.  The  questions 
upon  .which  its  validity  depends,  they  have  not  met  and  discussed, 
nor  had  the  chancellor  doiie  so  in  the  long,  written  opinion,  whiflh 
they  have  adduced  as  part  of  their  argument.  In  judicial  investi- 
gations, it  is  proof,  not  assertion,  that  "weighs  with  the  court*  I 
shall,  therefore,  take  nothing  for  granted,  knowingly>  but  tliat 
which  is  evident,  and  argue  From  evident  truths  .or  established 
principles  of  law.  ■■ 

1.  I  assume*  as  incontrovertible  mid  self-evident,  that  the  dispo- 
sitions attempted  to  be  made  by  the  testator,  of  his. estate,  cannot 
take  effect  and  overreach  the  law  of  descents  and  distribution, 
unless  he  had  power-  to  make  such  disposition  of  his  property. 

2.  That,, if  he  had  power  to  do  ao,  he  derived  that  power  firpm 
the  law  of  nature*  or  from  the  law  of  the  land. 

The  counsel  for  the  appellees  have  not,  nor  has  the  chancellor, 
proved,  or  attempted  to  prove,  that  he  ever  had  this  power*  They 
assume,  as  granted  or  as  incontrovertible,  the  very  point  in  contro- 
versy, to  wit:  that  the -power  existed;  and  then  attempt  to  prove 
that  it  has  not  been  destroyed.  In  a  case  of  so  much  magnitude 
'  to  the  parties,  and  involving  principles  of  such  vital  importance  to 
the  community,  we  ipust  go-  more  deliberately  and  methodically 
to  work.  In  this  investigation,  it  is  important,  to  a  just  and  souqd 
determination,  that  we  first  examine,  in  its  full  extent,  the*  founda- 
tion of  tibie  claim  of  the  appellants.  They  are  .the  issue  of  the 
testator,  descended  from  his  loins,  and  his  next  of  kin.  Being 
such,  the  legislature  has  appointed  them  his  heirs,  by  the  statutes 
of  the  state.  Their  claim,  then,  as  next  of  kin,  rests  upon  the 
clear  and  indubitable  will  of  the  legislature,  expressed  in  the  law 
of  the  land.  Nor  is  this  all.  It  is  also,  a  natural  right,  though  of 
that  class  called  by  civilians  an  imperfect  right.  It  has  been  con- 
sidered of  this  high  origin — founded  in  nature  itself— not  only  in 
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every  civilized  community  in  Christendom,  but  was  recognized  as 
sttch,  and  therefore  established,  by  the  municipal  law  ef  civilized 
communities  before  the  christian  era,  and  goes  as  far  back  as  we 
can  trace  the  institutions  of  men.  Indeed  it  seems  to  have  the 
express  sanction  and  seal  of  God  himself  in  holy,  writ  A  few 
quotations,  from  eminently  learned  jurists,  shall  establish  this.  To 
none,  not  distinguished  4br  teaming  and  ability,  will  1  refer. 

Mr.  Christian,  In  his  note  to  2  Blaek.  Com.  2,  contends  that,  by 
nature,  a  man  may  acquire  a  right  to  property  which  continues 
during  his  life,  and  then  proceeds:  "I  am  obliged,  also,  to  differ 
from  the  learned  judge,  and  *U  writers  u)xm  general  taw*  who 
maintain  that  children  have  no  better  right  to  succeed  to  the  Jko- 
perty  of  their  deceased  parents  than  strangers;  and  that  the  pre- 
ference given  to  them  originates  solely  in  political  establishments. 
I  know  no  other  criterion  by  which  we  can  determine  any  rule  or 
obligation  to  be  founded  in  nature,  than  its  universality,  and  by 
inquiring  whether  it  is  .not,  and  has  not  been,  in  all*  countries  aAd 
ages,  agreeable  to  the  feelings,  affections  and  reason  of  mankind. 
The  affection  of  parents  towards  their  children,  is  the  moftt  pow- 
erful and  universal  principle  which  nature  has  implanted  in  the 
human  breast,  and  it  cannot  be  conceived  that,  even  in  the  Taaost 
savage  state,  anyone  is  so  destitute  of  that  affection,  and  of  reason, 
ijrho  would  not  revolt  at  the  -pobition  that  a  stranger  has  as  good 
a  right  as  his  children  to  the  property  of  a  deceased  parent,*  &c 

In  hi*  justly  celebrated  Institutes  of  Natural  Law,  p.  117,  Ruth- 
erforth,  in  discussing  this  question,  comes  to  thfe  conclusion  that 
children  have  not  a  perfect  right,  by  the  laws  of  nature,  to  succeed 
to  the  property  of  theft  deceased  parents,  tend  then  proceeds:  % 
is,  indeed,  very  evident  that  a  parent  ought  to  do  the  best  that  he 
can  for  the  welfare  of  his  children;  and,  consequently,  that  he 
does  not  do  his  duty  if  he  suffers  them,  through  any  act  or  neglect 
of  his,  to  lose  such  goods  as  he  had  in  his  disposal,  and  as  he 
might  have  secured  to  them  after  his  death.    But  this  doty  is  of 
the  imperfect  sort;  the  children  have  no  strict  right  to  the  goods; 
and  what  is  done  contrary  to  this-  duty,  and  to  their  imperfect 
right,  will  only  be  wrong,  anci  not  void.    However,  when  a  parent 
dies  possessed  of  goods,  and,  without  any  just  reason,  gives  them 
away  from  his  children,  or  causelessly  disinherits  them,  civil  laws 
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do  well  to  interpose  and  set  that  will  aside;  not  because  the  child- 
ren had  naturally  a  strict  right  to  inherit,  without  the  interposi- 
tion of  any  positive  law,  but  the  law,  having  authority  over  the 
person  of  the  parent,  does  well  to  take*  care  that  he  shall,  in  all 
respects,  discharge  his.  dttty,  or  to  discharge  it  for  him.  where  he 
has  neglected  it."  •  .         . 

At  page  121,  the  Same  learned  authdr  continues :  "  The  first 
duty  of  kindness  which  a  man  owes,  is  to  his  children;  he  owes 
them  the  duty  of  not  only  maintaining  them,  but  likewise  of  doing 
his  best,  endeavors  towards  putting  therein  such  a  Condition  as  to 
make  their  life  easy  and  comfortable  to  them.  They  are  the  prin- 
cipal objects  of  his  regard,  or  have  of  all  other  persons  the  Jiijjhest 
reason  to  expect  his  favor  and  bounty.  Indeed,  as  he  was  the  im- 
mediate cause  of  their  coming  into  the  world,  it  can  scarce  be 
footed  upon  as  a  matter  of  favor  and  bounty  in  him  to  make  them 
as  happy  as  hi  can,  whilst  they  continue  in  it;  he  might  rather 
be  charged  with  cruelty,  if  he  wete'  to  do.  otherwise.  This  then 
being  the  principal  instance  of  kindness  that  every  person  who  has 
children  is  obliged  to  perform,  their  claim  to  inh&cit  his,  goods 
upon  the  jfriticiple  already  laid  down  will  stand 'first,  if  he  die 
intestate." 

To  the  same  Effect  is  Grooms,  book  2,  chap.  ,7,  sec.  4. ' 

Rutherforth  further  remarks;  tfiat  "what  we  say  of  children  in 
the  first  degree  of  descents,  may  likewise  be  applied  to  those  of  the 
second  or  third  degree,  that  isj  to  a  man's  graild  children,"  "not 
only  because  they  stand  in  the  place  of  *heir  father,  who  would 
have  inherited  if  he  had  been  alive,  btlt  because  it  is  the  duty  of 
the  remote  parent  as  the  rempte  cause  of  their  existence  4o  show  • 
them  all  the  kindness  in  his  power." 

In  Roper  on  Wills,  p.  2,  note  2,  we  read,  "  the  succession  to  the 
heirs  of  the  body,  and  in  case  of  the  defect  of  such  representatives, 
to  the  next  in  proximity  of  blood,  if  not « law  of  nature,  seems  so 
to  correspond  with  its  dictates,  that  history  hardly  carries  us  back 
to  a  time  when  the  notion  and  admission  of  this  claim  did  not  pre- 
vail among  mankind.  The  suggestions  of  *. common  feeling 
appear,  therefore,  to  have  made  this  an  universal  rule  of  transmis- 
sion, and  to  have  established  it  in  communities,  widely  separated 
by  time  and  place.    Thus,  the  representation  in  the  channel  of 
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Mood  and  proximity  seems  tohaye  had  its  foundation  higher  than 
any  positive  institutions,  though  to  positive  institulions-we  must  of 
course  refer  the  modifications  of  this  rule  of  succession-"  - 

Hence  then,  we  perceive,  that  the  complainants  below„'(Jiere  ap- 
pellants,) do  not  ohly  found  their  claim  in  the  positive  laws  of  the 
land,  the  statutes  of  descent  and  of  distribution,  but  that  claim  "has 
its  foundations  higher  thato  in  any  positive  institutions,  though  to 
positive  institutions  we  must  refer  die  modifications  of  this  rule." 
That  their  claim  is  so  imperious^  that  if  the  ancestor  omit  to  make 
them  his  successors,  "  the  civil  lairs  do  well  to  interpose  and  set 
his  wiU  aside;  not  because  the  children  had  naturally  a  strict  right 
to  iiiherit,  without  the  interposition  of  expositive  laws;,  but  Ae 
law  having  authority  over  the  person  *of  the  parent,  does  well  to 
take  care  that  he  shall  in  all  respects  discharge  his  duty,  or  to  dis- 
charge it  for  him  where  he  has  neglected  iu"  Based  then  upon 
the  positive  law  of  the  land,  and  calling  to  our  aid  this  our  right, 
sanctioned  by  nature  itself)  we  dan  only  be  defeated  by  an  opposing 
right,  ^qally  manifest  • 

According  to  no  sound  rule  of* judicial  action  can  the  parent 
Succeed  over  4helaw,  in  an  attempt  to  depart  froch  the  performance 
of  his  natural  duty,  unless  there  can  te  made  manifest  some  taw 
by  which  he  has  the  lqgai  right  to  do  so.  For  we  have  already  seen 
that  he  has  no  such  moral  right '  If  his  legal  power  is  doubtful,  a 
eourt  will  decide  against  the  power  and  ip  faVor  of  our  "right, 
which  is  free  front  doubt,  if  he  has  not  that  power.*  For  that  which 
is  certain  in  law  and  in  moral  right  can  never  be  overcome  by  that 
which  is  uncertain  in  law  fend  against  natura}  daty. 

The  great  caution  with  which  the  civilized  worid  has  proceeded, 
the  tardiness  of  the  steps  towards  allowing  of  testamentary  disposi- 
tions in  derogation  of  die  rights  of  inheritance  by  blood,  the  reason 
which  ultimately  led  to  the  conferring  that  power  on  testators,  all 
demand  the  most  profound  consideration  of  the  judge,  and  chal- 
lenge his  most  deliberate  and  solemn  examination  that  his  resolu- 
tions and  determinations  may  stand  on  a  sound  foundation  of 
enlightened  and  philosophical  jurisprudence. 

It  is  only  by  a  constant  recurrence  to  first  principles  that  salu- 
tary systems  can  be  instituted  or  preserved,  either  in  law,  politics, 
or  apy  science  whatever.    A  hasty  glance  at  the  subject  of  testa- 
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nients,  as  allowed  kv  ancient  times,  may  be  useful  in  aid  of  this 
examination.  f  .       ; 

"It  appears  doubtful  whether,  among  the  Romans,  before  the 
introduction  of  the  laws  of  the  twelve  tables,  or  among  the  Athen- 
ians, before  the  legislation  of  Solon,  the  direct  testamentary  dispo- 
sition, even  pf  moveables,  was  allowed;  and  among  the  ancient 
Germans  it  appears  that  the  children  succeeded  to  the  possession 
of  the  parent,  and  that  he  had  no,  power  to  alienate  them  by 
his  will."  . 

"Till  the  legislation  of  Splbft,  tt^e  Athenians  did  not  possess 
this  privilege,  as  it  appears  from  many  authorities,  particularly 
from  Plutarch,  in  his  life  of  8olont  p.  196;  nor  according  to  Sel- 
den  did  it  exist  among  the  ancient  Jews,  nor,  as  we  leqrn  from 
Tacitus,  among  the  Germans  of  his  day.'' . 

"  The  tenderness,  which  continued  to  prevail  among  the  Romaps 
for  the  legal  heir,  is  strongly  displayed  in  their  provision  by  the 
-laws,  JFuria%  Vocaniay  and  Falcidfa,  and  more  pointedly,  perhaps, 
by  tyeir  remedy  querela  inofficiosi  testamenti,  wherever  a  will 
\fas  made  against  the  order  of  natural  affection,  without  a  reason- 
able cause." 

"  It  appears  that  the  most  ancient  mode  of  making  a  testament, 
among  the  Romans,  was,  by  converting  a  man's  private  wilL  into  a 
public  latf ,  for  such  seems  to  have  been  the  object  and  intention 
of  the  promulgation  or  celebration  of  a  testament  jn  the  callatis 
commitiis,  i.  e.  in  the  presence  of  the, Roman  people,  summoned 
before  the  sacerdotal  college  per  qurias.  And  according  to  Hei- 
neccius,  these  assemblages  were  npt  convened  specially  for  the . 
purpose  of  giving  sanction  to  wills,  sed  legum,  ferendarum 
magestratuum  que  creandorum  causa  immq  et  ab  alia  negotia* 
publico,  bellum,  pacem,  juditfa,  fyc. 

Thus  was  this  private  disposition  by  testament,  of  the  property 
of  an  individual,  promuTged  and  ratified  in  the  same  manner  as  A 
public  law;  and  for  this  reapon,  the  testamenti /actio  has,  in  the 
text  of  the  imperial  law,  been  s&id.  to  be  nonprivati  sed  pufilici 
juris— D.  28,  c.  3;  and  again  by  Ulpian,  it  is  said,  legatum  est,  • 
quod  legis7  modo—testamento  relinquitus.    Ulp.  tit  24,  sec.  I." 

The  foregoing  is  extracted  from  Roper  on  Wills,  pages  1  and  2, 
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and  note  2,  vol.  1,  the  whole  of  which  note  is  well  worthy  of  con- 
sideration, though  too  lengthy  to  find  a.  place  here. 

Blackstone^  2d  Com.  12,  informs  'us  that  "while  property  con- 
tinued for  life,  testaments  were  useless  and  unknown,  and  when  it 
became  inheritable,  the  inheritance  was  for  a  long  time  indefeasi- 
ble, and  the  children  or  heirs  at  law  were  incapable  ef  exclusion 
'by  will."  '      '     ' 

He' then  assigns  the  reason  why  this*  first  institution  of  the  law 
of  indefeasible  inheritance  was  changed,  and  the  testamentary  ca- 
pacity conferred.  That  reason  was,*"it  was  found  that  so  strict  a 
rule  of4  inheritance,  made  heirs  disobedient  and  headstrong,  de- 
frauded creditors  of  their  just  debts,  and  prevented  many  provi- 
dent fathers  from  dividing* or  charging  their  estates  as  the  exigen- 
cies of  their  families  required."  This  introduced  pretty  generally 
the  r  jght  of  disposing  of  one's  property  by  testament. 

"This'"  he  continues,  "tfas  established  in  some  countries  much 
later  than  in  others.  With  us,  in  England,  till  modem  times,  a 
man  could  only  dispose  of  one  third  of  his  moveables  from  his- 
wife  and  children,  and  in  general  no  will  was  permitted  of  lands 
till  the  reigp  of  Henry  the  Eighth,'  and  then  only  of «,  certain  por- 
tion^ for  it  was  not  until  after  the  restoration,  that  the  power  of 
devising  real  property  became  so  universalis  at  present* 

We  are  informed  by  Crabbc,  in  his'Histtfy  of  English  Law,  96, 
that  as  to  the  disposal  of  a  Aan's  effects  at  his  death,  this- was  not 
governed  by  the  same  law  as  that  which  regulated  the  alienation 
of  lands;  when  any  one  wished  to  make  his  will,  if*  he  were  not 
involved  in  debt,  all  his  movables  were  divided  into  three  equal 
parts,  of  which  one  belonged  to  bis  heir,  another  to  his  wife,  and 
'a  third  was  reserved  to  himself."  This  third,  reserved  to  himself, 
he  might  dispose  of  by  will. 

Again  at  page  98,  'If  the  person  was  encumbered  with  debts, 
he  could  make  no  disposition  of  his  effects,  without  the  consent 
of  the  heir." 

Thus  stood  the  English  law  in  the  reign  of  Henry  II.  and  thus 
we  have  a  slight  and  imperfect  view!*  of  the  great  caution  with 
which  the  law  proceeded  in  allowing  testamentary  dispositions,  to 
deprive  the  heir  of  his  succession,  in  times  ancient  and  modern, 
and  of  the  reason  why  he  was  allowed  to  do  so,  viz :  because  an 


PF  CHANCERY.  653 

indefeasible.right  in  descendants  waq  at  length  found  to  "make  heirs 
disobedient  and  headstrong,  to  deprive  creditors  of  their  just  de- 
mands, and  to  prevent  many  prudent  fethers  from  charging  or 
dividing  their  estates  as  the  exigencies  of  their  families  required*" 
-  And  from  this  we  may  discover  the 'weight,  if  any  it  has,  of  the 
argument  of  the  appellees,  founded  on  the  assumption  that  "it  has 
ever  been  a  cherished  principle  of  the  common  law,  to  carry  inter 
effect  those  intentions  in  relation  to  property,  which  a  man  Wills 
to  be  performed  after  his  death." 

But  as  that  argument  will  be  specially  considered  hereafter,  I 
pa$s  it  by  for  the  present. 

I  now  prefceed  upon  the  supnosition  that  it  is  shown:  1.  That 
the  right  of  inheritance  is  not  only  founded,  in  the  positive  law  of 
the  land,  but  has  its  source  in  nature  itself)  though  a  right  not.  of 
the  perfectclass.  2.  That  it  is  of  higher  antiquity,  as  recognized 
and  established  by  human  law,  than  the  testamentary  right.  3% 
That  thisf  testamentary  rfght,  so  far  Bar  it  exists  by  human  law, 
was  instituted,  not  because  of  its  conforming  to  natural  reason  or 
right,  but  to  prevent  certain  abuses  .growing  out  of  the  original 
indefeasible  nature  of  the  right  of  inheritance.  .  • 
.  Thus  prepared,  we  may  the  better  examine :  L  Does  the  law 
of 'nature  confer  .on  the  testator  the  power  to  make  a  disposition  of 
his  property,  such  as  he  has  here  attempted?  and  if  not, .  *2.  Do 
the  laws  of  the  land  confer  on  him  that  powfer?  I  maintain  and 
will  prove  the  negative  of  each. ' 

Upon  the  first  question,  that*  of  power  in  virtue  of  the  law  of 
nature,  np  writer  goes  farther  than  Rufherfpf  th.  He  cohtends  that 
a  man  may,  by  the  law  of  nature,  dispose  of  hp  property  by,  will 
if  the  heir  (by  which  is  meant  the  legatee)  accept  the  legacy  be- 
fore the  testator's  death,  but  not  otherwise.  In  his  discussion  of  • 
this  subject  he  concludes  with  these  words: 

"Whenever  I  speak,  hereafter,  of  the  power  of  disposing  of  our 
goods  by  will,  as  naturally  incident  to  the  right  of  property,  with- 
out the  aid  of  civil  laws,  the  reader  mustremember  that  I  mean  a 
will  under  the  circumstances  jusf  now  described,  where  the  heir 
has  accepted  before  the  testator's  death."  *  1  Institutes  of  Natural 
Law,  109. 

"The  most  usual  and  effectual  way  of  abandoning  property, 
Vol.  L— 65 
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[says  Hlackstone,  2  Com.  I0J  is  by  the  death  of  the  occupant; 
when,  both  the  actual  possession  and  intention  of  keeping  posses- 
sion ceasing,  the  property,  which  is  founded  on  such  possession 
and  intention,  ought  also  .to  cease  of  course.  For,  naturally 
speaking,  the  instant  a  man  ceases  to  be,  he  ceases  to  have  any 
dominion;  else  if  he  had  a  right  to  dispose  of  his  acquisitions, 
one  moment  beyond  his  life,  he  would  also  have  a  right  to  direct 
their  disposal  for  a  million  of  ages  after  him,  which  would  be 
highly  absurd  and  inconvenient" 

At  page  11,  he  proceeds;  "The  right  of  inheritance  or  descent 
to  the  children,  jseems  to  have, been  allowed  much  earlier  than  the 
right  of  devising' by  testament."  '. 

At  page  12,  it  is  said,  "While  property  continued  for  life,  testa- 
ments were  useless  and  unknown,  and  when  it  became  inherita- 
ble, the  inheritance  was  long  indefeasible,  and  the  children,  or 
heirs  at  law,  were  incapable  of  exclusion  by  will." 

He  concludes  by  Saying:  a Wills,  therefore,  an<J  testaments, 
rights,  of  inheritance,  and  succession,  are  all  of  them  creatures  of 
the  civil  or  ipunicfpial  laws,  and  accordingly  ate  in  all  respects 
regulated  by  them." 

The  celebrated  IPAguesseau,  in  a  passage  that  will  be  hereafter 
more  fully  extracted,  maintains,  that  the  faculty  of  disposing  by 
testament,  "  is  contrary  to  the  law  of  nature,  by  which  death  de- 
prives a  nupi  of  every  right  over  his  property." 

To  the  like,  effect .  is  every  writer  who  treats  of  the  subject,  and 
were  they  silent, no-  truth. seems  more  self  evident,  than  that  at 
death,  all  dominion  over  property  ceases.  That  by  nature,  a  man 
^annot  have  dominion,  beyond  the  term  of  his  awn  life,  and  that  he 
cannot  confer  on  another,  an  intejrest  which  he  himself  had  not, 
that  is  an  interest  beyond  his  life.  It  is  therefore  believed,  that  so 
far  from  the  testator's  possessing  the  right  or  power  to  make  this 
will,  by  the  law  of  nature,  he  could  not  by  that  law,  make  any 
valid  testamentary  disposition  of  his  property.  Having  shown 
this,  it  plainly  follows,  that  it  does  not  rest  on  us  to  show,  that  by 
human  law  the  power  to  make  the  present  disposition  is  denied  to, 
or  takeh  from  hhh ;  but  on  the  contrary,' it  devolves  on  our  adver- 
saries to  prove  the  institution  o£  and  point  to,  some  human  law, 
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which  confers  this  power.  This  they  have  neither  done  nor  at- 
tempted to  do,  but  by  assertion. 

Although  the 'burthen  of  proof -rightfully  Zests  with  them,  and 
they  have  failed  to  adduce,  it,  I  will  prove  that  no  such  human  law 
exists.  Speaking  in  reference  to  wills,  we  assume,  that  there  is  n6 
law  instituted  by  man  in  force  in  Mississippi,  but,  1.  The  common 
law.  •  2.  Statute  law.  Does  the  common  law  confer  the  power  to 
make  the  disposition  contained  in  this  will  ?  The  opposing  coun- 
sel would  at  one  time  seem  to  rest  the  case  on  the  law  of  nature, 
declaring  that  "  the  right  of  the  master  to  manumit  his  slave  is  a 
natural  attribute  of  the  condition  of  slavery;"  and  at  another, ap- 
pear to  put  it  oft  common  law  ground,  assuming  that  "  it  has  ever 
been  a  cherished  principle  of  the  common  law  to  carry  into  effect 
those  intentions  in  relation  to  the  disposition  trf  property,  which  a 
man  wills  to  be  performed  after  his  death."        <• 

The  chancellor's  whole  argument  toU>  when  closely  examined, 
be  found  to  turn  on  the  assumption,  that "  the  right  to  manumit  a 
slave  is  perfect  and  undoubted  at  oomgnon  law,  by  will,  deed  or 
otherwise."  Here  then  we*  join  issue  with  the  counsel  and*  the 
chancellor,  and  undertake  to  prove,  1.  That  no'  such  power  exist- 
ed at  the  common  law,  and  2.  -That  if  it  did  exist  at  the  common 
law,  such  common  law  haa  not  been  adopted  in,Midsissippi;  and 
further,  that  if  such  common  law  existed,  and  its  principles.are  in 
force  in  Mississippi,  3.  Thp  common  law  does  not  support  the 
will,  but  declares  it  invalid.  1.  No  such  power  existed  -at  com- 
mon law.  Extracts  from  Blackstone  and'  from  Crabbe,  have  al- 
ready been  given  to  show  the  limited  extent  to  which  the  com- 
mon law  indulged  the  testamentary  right  , 

To  these  extracts  we.  would  again  solicit  the  attention  of  the 
court,  and  in  further  evidence  of  the  common  law,  we  add  froih  1 
Roper  on  Wills,  5. 

"But  though  testaments  of  moveables  were  permitted  by  the 
ancient  law  of  England,  according  to  Glanville  and  Jfractdn, 
yet  the  power  extended  only  to  one  third,  called  the  dead  man's 
part ;  which  limitation  seemed  to  prevail  in  London  and  in  York 
after  it  had  fallen  into  disuse  in  other  parts  of  the  kingdom,  tijl  at 
length,  by  several  statutes,  the  testamentary  power  was  thrown 
generally  open.    According  to  the  author  of  the  Commentaries, 
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"by  the  ancient  common  law  of  the  land,  and  which  continued  at 
the  time  of  magna  charta,  a  man's  goods  were  to  be  divided  info 
three  parts,  of  which  one  went  to  his  heirs,  or  lineal  descendants, 
another  to  his  wife,  and  the  third  was  at  his  owh  disposal ;  or  if 
he  died  without  a  wife,  he  might  diflpoae  of  one  moiety,  and  the 
other  went  to  his  children ;  if  he  had  no  children,  die  wife  was 
antided  to  one  moiety,  and  he  might  bequeath  the  othfer ;  but  if 
he  died  without  wife  or  issue/  die  whole  was  at  his  own  disposal. 
The  shares  of  the  wife  or  children  were  called  tfieir  reasonable 
parts,  and  the  ^rrit  de  rQtionabili,  parte*  bonorum,  was  given  to 
recover  them. 

*  "  In  the  reign  of  Edward  HI.  this  right  of  the  wife  and  chil- 
dren was  still  held  to  be  the  common  law,  though  frequently  plead- 
ed as  the  local  custoih  of  Berks,  Devon,  and  other  counties;  Sir 
Henry  Finch  lays  it  down  expressly  to  be  the  general  law  of  the 
land  in  the  reign  of  Charles  I.  But  the  law  has  since  been  altered 
by  imperceptible  degrees,  and  the  deceased 'may  now  bequeath  the 
wholeof  his  goods  And  chattels',  though  it  would  be  difficult  to 
trace  out  when  this  alteration  begqn." 

It  was  not  until  the  passage  of  the  act  of  11th  Geo,  LcJ^, 
that  this  general  right  of  testamentary  disposition  extended  to  the 
whole  kingdom:  where  it  existed  before  that  time  it  was  not  by 
force  of  the  common  law,  but  in  some  counties  it  arose  from  and 
-Was  founded  on  special  custom ;  in  others,  it  rested  on  act  of  par- 
liament, such  as  iv  W.  and  M.  .c.  2.  and  n.and  m  Anne,  c.  5. 
This*  will  be  found  to  be  confirmed  by  Thomas'  Coke,  and  in 
Fitzherbert's  Natura  Brevium,  we  find  the  writ  de  rationainti 
parte  bonorum  given,  as  the  common  law  remedy  appointed  for 
the  widow  Or  issue.  Indeed  I  had  never  •believed,  ftorh  my  first 
reading  of  Bhcfestone  and  Coke,  that  there  was  any  lawyer  doubt- 
ing on  this  subject,  until  I  so  learned  in  this  case.  So  far  then  is 
it  from  the  feet  that  the  common. law  supports  this  will,  we  find 
that  by  it,  the  testator  could  only  dispose  by  testament  of  one  half 
of  his  personalty,  and  of  no  part  of  the  realty. 

If,  however,  the  common  law  conferred  the  power  to  dispose  of 
the  whole  of  the  effects  by  will,  it  does  not  follow  that  the  present 
Will  is  valicL, 

The  power  to  dispose  of  my  estate  by  will  is  one  thing;  the 
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power  to  manumit  my  slaves  by  will,  is  quite  a  different  matter. 
This  power  did  not  exist  at  common  law,  I  should  have  been 
much-surprised  at  this  assertion  of  the  chancellor,  and  more  at  his 
supposing  that  it  had  any  application  here;  had  I  been  ignorant 
that  a  similar  assertion  had  been  made  by  another  American  judge, 
and  that  hasty  dicta  were  not  Wanting  to  mislead  in  that  respect 

•  The' common  law  in  relation  to  manumission,  k  .exclusively 
confined  to  villeins,  who  are*  sometimes  called  slaves.    Villeins* 

>  were  not  manumitted  by  will,  as  far  as  known  to  me,  and  I  have 
ever  supposed  the  saying  bysonfe  American  judges,  to  have  been 
hasty,  aad  without  examination  or  reflection.  Except  in  the  in- 
stance of  our  chancellor,  it  occurs  as  mere  obiter.,  thrown  out 
loosely,  nothing  predicated  on  it;  and  constituting  no  point  in  the 
eanse,  received  no  examination.    Let  us  now  examine'  it. 

In  1st  Thomas'  Coke,  497,  we  find  this:  "There  be  two  kinds 
of  manumissions — one  express,  and  the  other  Implied. '  Express, 
when  {the  villein  by  deed,  in  express  words,  is  manumised  ;and 
made  free.  The  other  implied,  by  doing  some  act  .which  maketh 
ia  judgment  of  law  the  villein  free,  albeit  there  be  no  express 
words  of  manumission  or  enfranchisement.  If  a  villain  be  manu- 
mised, albeit  he  become  ungratefuPto  the  Lord  in  the  higtyst  tie-  ' 
gree,  yet  the  manumission  remains  good,  and  herein  the  common* 
law  differed*  frdm  the  civil  law," 

The  instances  of  implied  manumission  then  follcfw,  yet  we  havfe. 
nothing  q{  wills. 

•  In'  Cooper's  Jpstutian,  417,  it  vis  said:  "The  ancient  forrii  of 
manumitting  villeins  was  thus:  "If  any  person  be  desirous  of  en- 
franchising his  slave;  let  him,  with  his  right  hand,  deliver  ^the 
slave  to  the  sheriff,  in  full  county,  proclaim  him  exempt  from  the 
bond  of  servitude,  by  manumission.  Shotf  him  open  gates  and 
ways,  deliver  him  firearms,  to  wk,  a  lance  and  a  sword,  where- 
upon he  becomes  a  free  man."  Harris  from  Wilkin's  Leges  Anglo- 
Saxonicae.  Afterwards  manumission  of  villeins  was  conferred  by 
grant  and  release,  of  which  Harris  has  given  a  form  in  the  Com- 
plete Clerk,  1676."  - 

Crabb,  in  his  history  x>f  the  English  law>  82,  informs  us,  "when 
writing  became  common,  villeins  were  enfranchised  by  the  lord's 
deed." 

65#  .      . 
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In  Sullivan's  Lectures,  to).  2,  commencing  at  page  75,  is  a 
treatise  "of  the  methods  invented  to  destroy  villeinage — the  bent 
df  the  English  law  towards  liberty,"  for  so  be  heads  and  entitles 
the  chapter.  We  there  hare  what  is  intended  for  a  full  treatise  mi 
•this  subject,  and  no  such  mode  of  manumission,  as  that  by  will,  is 
to  be  found. 

Blafckstone,  2  Com.  74,  takes  up  the  same  sutjjett,  and  no  allu- 
sion to  will,  as  a  method  of  manumission^  is  to  be  found  in  hjs 

page*.  . 

Preston,  Roper  and  Roberts,  in  treating  of  wills,  are  equally 
siTent;  and  no  authotf,  to  whom  1  have  ever  bad  access,  advances 
such  an  idea. 

If,  then,  when  expressly  Heating  of  manumission^  neither  Lit* 
tleton  nor  Coke,  .not  in  their  notes,  Hargrove,  Butler,  or  Thomas, 
allude  to  a<  will;  if  Cooper,  Ciabb>  Sullivan  and  Blackstone  in 
*  their  researches,  h'dve  not  discovered  it,  may  we  not  well  demand 
on  yhat  foundation  rests  the  assertion,  that  "the  right  to  manumit 
a  slave  is  perfect  and  undoubted  at  common  law,  by  will,  deed  or 
otherwise." 

*  Having  furnished;  as  I  believe,,  no  slight  reason  to  doubt  the 
fchanc^lor's  position,  I  will 'concede,  for  the  purposes  of  the  argu- 
ment, that  he  is  right,  and  shpw, 

2.  If  the  power  to  manumit  villeins  existed  at  the  cbmmon  law, 
that  part  of  the  common  lav?  has  not  been  adopted,  and  constitutes 
no  part  qf  the  law  of  Mississippi. 

The  tenure  of  villeinage  never  existed  in  Georgia,  or  in  Missis- 
sippi.   It  had  ceased  in  England  at  least  as  early  as  the  reign  of 
Charles  the  Second.    Those  who  anciently  held  by  the  tenure  c£ 
Villainage,  were  then  converted  into  tenants  by  copy  of  court  luD. 
Crabb,  in  his  history  of  English  law,  636,  asserts*  that  at  this 
period,  there  was  not  a  villein  in  England. 

Villeinage  being  then  at  an  end,  the  common  law  rules  inciden- 
tal to  it,  of  cotirse  ceased  with  it  They  were  rules  instituted  in 
reference  to  a  relation,  which  had  ceased  to  be  a  lawful  relation; 
and  with  the  destruction  of  the  relation,  the  principle  thing,  the 
rules,  which  were  but  incidents,  also  ceased. ' 

These  rules,  then,  were  not  in  being  after  the  reign  of  Charles 
the  Second.    Prior  to  that  time  they  had  been  law;  subsequently 
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we  find  them  but  as  matters  of  history,  they  are  only  .bo  treated  of, 
and  dearly  are  of  no  other  nature*. 

Bearing  this  in  mind,  let  vs  nqxt  take  into  viev ,  that  it  was  not 
until  the  year  1732  that  the  pfqject  was  formed  for  the  Settlement 
of  Gepigia,  from  which  spring  Jtfisaissippi,  This  project*  then 
fbrioed,  led  to  the  charter  granted  by  Geprge  the  Second,  to  Lojd 
Percival  and  others.  See  Marsh  Col.  e.  9,  p.  247;  Stokes'  history 
of  Col.  113;  1  Story  on  the  Constitution,  128.  , 
*  In  conformity  with  the  usage  of  nations,  when  the  colony  *£ 
Georgia  was  settled,  the  laws  of  England,  of  a  general  nature  and 
touted  \p  their  condition,  became  the  laws  of  the  colony.  When 
they  emigrated,  they  carried  their  law  with  theta,«s'parl  of  their 
birthright  What  law?  ;  The  law  of  villeinage?  Certainly  not 
It  was  no. part  of  their  law.  It  had  been  the  law  of  the  subjects 
of  the  predecessors  tf  Oharlep  the  Second,  but  was  never  the  law 
,<tf  the  subjects  of  George  the  First  It  hadncr  existence  ih  Eng- 
land. '  It  had  ceased  before  they  were  in*  being,  and  they  could 
not  have  carried  that  law  or  adopted  it  If  they  adopted  it  at  all/ 
it  must  either  have  been  done  expressly  or  by  reasonable  implica- 
tion. .They  did  hot  do  so  expressly,  and  there  is  no  reason  to  im- 
ply its  adoption.  s    ' 

There  is  no  reason  to  believe  they  thought  of  it,  or  cated  about 
it,  if  thought  of  For  they  hadno  tenure  tf>  which  it  applied,  no 
villeins  to  whom  it  related,  no  lorcb  to  whom  it  referred.  It 
did  not  bear  directly  op  remotely  on  any  human  being-  of  their 
community.  As  well  might  it  be  said  that  they  adopted  the  jghole 
body  of  the  common  law,  as  it  stood  in  the  reign  of  William  the 
Conqueror  or  of  Alfred,  as  that  they  adopted  the  law  as  it  «tood 
prior  to  the  reign  of  Charles  the  Second. 

Law  is  a  practical  matter',  and  must  not  rest,  on  loose  generali- 
ties. It  is  ever  changing  with  the  varying  condition  and  constitu- 
tion of  society.  If  adopted,  it  results  that  we  must  fix  the  period 
of  its  adoption;  otherwise  we  have  no  certainty.  For  the  law  of 
one  century,  in  one  organization  of  society,  is  not  the  law  q{  the 
next  century,  when  the  organization  and  structure  of  society  has 
changed.  He  is  but  shallowly  read  in  the  Common  law,  who 
does  not  know  that  that  law,  as  it  stood  priot  to  Charles  II,  was  a 
very  different  body  from  the  law  as  it  was  in  1732. 
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The  rule  on  the  subject  of  the  adoption  of  the  laws  of  the  pa- 
rent state,  where  it  rests  oa  implication,  is  the  only  sensible  rale 
that  can  be  conceived  of  It  is  well  known  to  even  every  tyro  in 
the  law,  that  the  cotiony  adopts  the  laws  of  the  parent  state,  as  they 
were  at  the  time  of  emigration;  and  then  so  far  only  as  those  laws 
apply  and  are  suited  to  the  condition  of  the  infant  community. 
There  was  no  law  of  manumission  in  England  at  the  time  of 
emigration,  and  if  there  had  been,  it  did  not  a^ply  to  their  condi- 
tion, there  being  in  their  community  neither  villein  nor  lord.  See 
1  Kent's  Com*.  472-73,  and  pote  a. 

If,  however,  the  law  of  villeinage  was  adopted  by  the  colony 
of  Georgia,  does  it  thence  follow  that  it  was  made  or  became  the 
law  of  master  and  slave  in  Mississippi?  Has. the  legislature 
declared  that  the  law  of  villeinage,  in  any  of  its  parts,, as  it  stood 
ift  England  before  the  reign  of  Charles*  II,  shall  be  the  law  of 
'Mississippi,  in  relation  to  master  fend  slave?  It  has  not  Have 
die  courts  power  to  mtike  the  law  of  villeinage  the  law  of  master 
tod  slave?  They  have  not  They  claim  no  such  power.  It  is 
their  office  to  apply  law  to  cases,  not- to  make  law.  And  disguise 
it  as  we  will,  call-  it  adjudication  or  what  not,  the  name  doesjnof 
change  the  nature  of  the  thing ;  and  to  apply  the  English  Jaw  of 
manumission  of  villeins  to  the  manumission  of  the  slates  of  the 
citizens  of  Mississippi,  is  gross  and  glaring  usurpation  of  the  legis- 
lative power.  ' 

Were  it  required  that  the  appellants  prove  that  die  law  of  vil- 
leinage is  not  the  law  of  this  land,  in  reference  to  slaves,  it  would 
not  be. difficult   • 

By  the  English  law  of  villeinage,  (or  slavery  if  you  please,)  the 
child  belonged  to  the  owner  of  the  father;  by  the  law  o£  Missis- 
sippir  it  belongs  to  the  owner  of  the  mother.  By  the  former,  vil- 
leins or  slaves  were  capable  of  contracting  marriage,  and  the  issue 
of  *uch  marriage  was  legitimate,  and  inherited  as  other  legitimate 
children.  By  our  law,  slaves  have  not  the  capacity  of  contract- 
ing marriage,  and  all  children  of  slaves  are  consequently  illegiti- 
mate. By  the  law  of  villeinage  alt  bastards  were  born  free.  By 
the  law  of  slavery  in  Mississippi,  all  the  bastard  children  of  female 
slaves  are  born  slaves.  By  the  law  of  villeinage,  the  villein  en- 
joyed the  right  of  acquiring  and  holding  property.     Slaves  in 
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Mississippi  can  do  neither.  A  villein  was  a  free  man,  and  en- 
joyed all  the  sights  of  such,  except  as  betyeen  himself  and  his 
lord.  Not  so  of  the  slaved  in  Mississippi,  In  fine,  there  is  not 
one  trait  of  resemblance  between  villeinage  at  the  coipmdn.  law 
and  our  slavery.  On  what  foundation  then  can  -re$t  the  implica- 
tion, that  as  tp  mamnpission,  the  common  law  of  England  respect- 
ing villein  and  lord,  is  the  law  of  Mississippi,  as  between  master 
and  slave*  Is  it  that  the  policy  of  England,  respecting  her  vil- 
lains, is  the  same  with  the  state  policy  of.  Mississippi,  relating 
to  slavery?  They  are  the  very  reverse  of  each  other.  . 
..  jSullivan,  in  his  Lecture  before  referred  to,  entitles  it :  '<Of  the 
method  invented  to.  destroy  villeinage— the  bent  of  the  English 
law  towards  liberty."  A&d  Blackstone,  in  treating  of  the  law  of 
enfranchisement  in  England,  accounts  for  the  law  of  manumission 
as  it  prevailed  there,  by  declaring,  that  "the  law  is  always  ready 
to  catch  at  any  thing  in  favour  of  liberty."  <    '     ' 

Have  the  people  of  Mississippi,  by  legislation,  or  any  other 
means,  adopted  as  part  of  her  system  these  methods  invented  to 
destroy  slavery?  Have  her  laws  or  has  her  state  policy,  relative  to 
slaves,  this  "bent  towards  liberty?"  Are  her  laws  "always  ready 
to  catch  at  any  thing  in  favor  of  liberty?" 

The  foregoing  quotations,  tod  the  whole  history  of  villeinage 
in  Efcgland,  shows  that  the  whole  policy  of  fenglaacj  Was  to  put 
an  end  to  villeinage,  Chat  it  aimed  at  its  destruction,  and  finally 
overthrew  and  wholly  subverted  the  institution.  These  rules  of 
manumission  were  but  means  "invented  for  the  special  purpose  of 
effecting  this  end,"  and  they  proved  effectual.  In  England  this 
was  sound  policy;  it  was  .necessary  to  the  peace  and  prosperity  of 
the  kingdom,  and  therefore  it  was-hecessary  and  good  statesman- 
ship to  aim  at  its  accomplishment  Villeinage  strengthened  the 
barons,  arid  weakened  the  sovereign,  fostering  and  supporting  re- 
bellion, and  endangering  the  integrity  of  the  kingdom,  its  de- 
struction wrested  from  the  hands  of  these  haughty  and  rebellious 
lords  the  instruments  of  their  strength,  and  gave  firmness  and  sta- 
bility founded  in  the  consequent  increased  strength  of  the  crown. 
Every  villein  manumised  gave  to  the  king  a  -ne^r  subject,  wrested 
from  dependence  on  and  obedience  to  the  will  of  a  rival  baron. 
From  these,  and  from  other  causes  not  necessary  to  be  emftnera- 
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ted,  sprung  up  the  principle  of  policy  under  consideration.  The 
courts  being  btit  organs  through  which  states  cany  out  their  pol- 
icy, so  far  as  subjects  of  litigation  arise  involving  in  any  degree 
the  policy. of  states;  they  evter  regard  a  principle  of  4tate  policy  as 
embodying  a  law  of  the  highest  obligation,  and  to  which  law  pri- 
vate rights  must  bend. 

Hence,  in  contracts*  whatever  may  be  the  "merits  of  a  cause,  as 
between  the  immediate  parties,  the  courts  declare  contracts  void 
if  they  militate  with  the  policy  of  the  state.  This  they  do  not 
because  of  any  merit  ih  the  defendant's  cause,  for,  considering  the 
case  as  between  the  parties  only,  the  law  and  justice  of  the  case 
is  with  the  plaintiff.  Yet  to  promote  the  public  policy,  to  give 
effect  to  the  paramdunt  law,  the  .plaihtiff  loses  a  cause  just  and 
lawful  as  between  himself  and  his  Adversary.  The  whole  doc- 
trine of  the  law  contracts,  ob  turpam  causam,  rests  on  this  foun 
datiort. 

'  The  decisions  of  the  Ehglish  courts,  therefore,  on  the  subject 
of  slavery,  rest  on  a  solid  foundation,  on  that  of  the  policy  of  the 
-  sovereign,  whose  judicial  power  was  delegated  to  them.  In  an 
American  state,  where  slavery  exists,  but  where  the  principles  ot 
abolition  have  taken  such  deep  root,  as  to  lead  to  a  determination 
to  put  an  end  to  slavery,  that  being  the  .policy  of  the  state,  die 
cotirts,  as  the  judicial  organs  of  the  state,  would  rightfully  pursue 
the  same  course.  For  judges  are  to  regard  the  policy  of  the  state 
and  give  it  effect. 

In  Mississippi  we  have  no  such  policy  as  to  slaves,  our  policy 
and  our  laws  are  decidedly  anti-abolition.  It  is  to  support  and 
sustain  the  institution,  not  to  break  it'  down.  In  our  laws  and 
policy  there  are  no  "  means  invented  to  destroy  slavery;"  there  is 
to  be  found  no  "bent  towards  freedom"  of  our  slaves;  our  laws  are 
not  "always  ready  to.  catch  at  atoy  thing  in  favor  of  liberty."  Shall 
our  judges  then,  run  in  advance  of  state  policy,  and  counter  to  it, 
and  invent  these  means?  Are  they  to  give  our  laws  this  bent? 
Is  it  for  them  to  be  always  ready  to  catch  at  any  thing  in  favor  of 
the  liberty  of  our  slaves  ?  or  rather  shall  they  not  regard  our  state 
policy  as  embodying  and  containing  within  it  a  law  of  the  highest 
obligation  on  them,  as  did  the  English  courts;  and  upon  the  same 
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principle  that  led  thosQ  courts  to  favor  manumission;  thus  carrying 
out  the  policy  of  then;  government :  shall  not  ours  pursue  the  re- 
verse course,  to  carry  ovtf  ours  ?  . 
.  Is  it  conceivable,  that  when  we  adopted  a  policy  in  reference  to 
our  slaves,  the  opposite  of  that*  df  England  relative  to  her  villeins, 
we  also  adopted  at  the  same  time  the  TjiJes  there  instituted  and 
effectually  employed  to  defeat  the  vqry  end  we  had  in  view  ?  Let 
us  not  contict  ourselves  of  such  folly.  We  have  not  done  so  by 
any  express  declaration,  and  it  is  at  least  an  unreasonable,  if  not 
an  absurd. implication*  But  I  am  prepared  \o  g6  further,  and 
again,  so  far  as  the  argument  is  concerned,  admit,  that  the  com- 
mon law,  as  applicable  to  villeins;  is  adqpted,  and  is  the  law  of 
Mississippi,  applicable  to  the  relation  of  master  and  slave;,  and  fur- 
ther, I  will  concede,  that  by  thjs  Common  law  thus  adopted,  and 
thus  applied,  the  master  might  nianufriit  his  slave  by  will,  and 
*  yielding-all  this,  no  part  of  which  isbe^eved  to  be  true,  I  will  yet 
prove,                                       .    .  v          ,  .   . 

3.  That  this  same  common  law;  does  not  support  this  will,  but 
on  the  contrary  declares  it  invalid.  * 

When  a  villein,  or  slave  was  manumitted  in  England,  th^  tie 
which  had  bound  him  to  his  lord  was  broken,  and  he  became  a 
free  subject  to  the  king,  to  whom  was  now  due  fronj  this  newly 
made  free  man  all  the  allegiance  and  subjection  which  was  com- 
mon to  the  other  subjects  of  the  crown,  and  in  whom  ,was  vested, 
iadefeasibly ,  all  the  rights  of  a  British  subject.  Jt  was  to  strengthen 
the  crown  that  the  manumission  most  generally  occurred:  The 
common  law  allowed  not  the  lord  to  send  his  villein  to  France  or 
..  to  Germany,  there  to  t)e  manumitted.  Expatriation  was  in  direct 
violation  of  its  rules.  Once  a  subject,  always  a  subject,  was  in- 
delibly impressed  in  its  whole  policy  and  texture.  Here  the  testa- 
tor directs  that  his  slaves  shall  be  sent t0  Africa,  under  the  directions 
and  superintendence  of  the  American  Colonization  Society.  In 
what  book  of  the  common  law  tlo  we  find  such  a  power?.  And 
this,  the  power  to  devise  that  the  slave  or  villein  shall  be  sent  to  a 
foreign  country,  out  of  the  king's  dominion,  must  be  shown  to 
exist  before  the  common  law  or  any  argument  founded  on  it,  can 
have  any  influence  favorable  to  the  appellees. 

An  argument  drawn  from  the  common  law  is  clearly  against 
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them,  for  not  only  did  it  not  vest  in  the  lord  power  to  send  his  vil- 
lein put  of  tho  kingdom,  but  positively  forbid  expatriation. 

We  now  come  to  the.  inquiry,  does  the  statute  law  of  Missis- 
sippi confer  the* power? 

Our  statute  of  wills,  Rev.  Code,  page  32,  sec.  14,  confers  on  the 
testator  thepower  of  disposition  by  will,  in  terms  broad  and  com- 
prehensive, but  not  in  terms  toore  broad  and  comprehensive  than 
does  the  law  of  England. 

In  the  conduct  of  this  branch  of  tiva*  argument,  I  am  of  neces- 
sity led  to  notice,  more  particularly  than  I  have  yet  dome,  the  argu- 
*  meat  of  the  counsel  on  the  adverse  side,  and  that  of  the  chancel- 
lor. The  latter  I  would  gladly  have  passed  in*  silence,  bat  its 
examination  is  forced  upon  ma,  as  it  is  printed,  and  therefore  re- 
lied on  as  argument  in  this  case,  and  whatever- delicacy  may  be 
involved  in  entering  the  field  of  discussion,  with  one  occupying 
his  exalted  station,  wfyere  his  decisions  rfre  directly  called  in  ques- 
tion, and  his  reasonings  are  brought  forward  in  support  of  them, 
fluty  required  that  they  be  fully  examined. 

The  counsel  for  the  appellees  proceed  .thus:  1.  "The disposi- 
tion Of  prbpftrtyj  by  last  will  and  testament,  has  its  origin  in  the 
earliest  period  of  history."  2.  "It  has  ever  been  a  cherished  prin- 
ciple of  the  common  law,  to  carry  into  effect  those  intentions  in 
relation  to  the  disposition  of  property, '  which  a  man  wills  to  be 
performed  after  his  deathi'  This  dominion  over  property  after 
death,  is  indulged  until  it  comes  in  collision  with  great  principles 
of  public  policy.  It  may  be  safely  laid  down  as  an  incontrovertible 
position,  that  a  person  may,  unless  prohibited  by  law,  direct  ift  his 
will  any  disposition  of  his  property  after  his  death  which  he  could  ' 
have  legally  made  during  his  lifetime." 

"  Our  own  statute,  on  the  subject  of  last  wills  and  testaments, 
gives  this  power  in  the  broadest  terms.  .  It  cannot  for  a  moment 
be  contended,  that  without  an  express  law  prohibiting  it,  (and  even 
stidh  a  law  would  be  unconstitutional,)  any  person  would  not  have 
-  the  right  to  carry  or  send  any  portion  of  his  personal  property  out 
of  the  state' of  .Mississippi,  to  Africa  or  elsewhere,  provided  die 
rights  of  third  persons  were  not  infringed  thereby.  The  owner 
could  either  take  it  himself,  or  employ  an  agent  as  trustee,  to 
effectuate  his  intention,  and  would  have  an  undoubted  right  to 


,  OF  GHANCERY.  .  ,666 

Rom  and  Rom  t>.  Duncan  et  a£,  and  mom  0.  Vertner  et  dL 

%        *  s 

appropriate  the  proceeds  of.  other  property  to  the  accomplishment 
of  the  object.*     x  ,  '        >>. 

We  will  take  lip  the  foregoing  argument,  sentence  by  sentence, 
and  show  that  it  is  in  every  part  *  unsound,  or  operates  against  the 
appellees,  to  promote  whosa  cause  it  is  advanced.  How  far  it  has 
"ever. been  the  cherished  principle  of  the  cqmmbn  law  to  carry 
wills  into  effect,?  has  already  been  seen. 

.  Let  us  next  inquire,  with  What  propriety  it  can  be  *  said,  that 
"this  dominion,  over  property,  after  death,  is  indulged  until  it 
coihes  in  collision  with  gteat  principles  of  public  policy."  Iri  do- 
ing so,  we  are  necessarily  led  to  inquire,  in  the  first  place,  what 
this  dominion  is,  which  is*  said  to  have  been*  so  indulged. 

*  We  have  already  seen  that  the  law  of  nature  gave  no  dominion 
beyond  life,  or,  if  at  all  extended  beyond  life,  it  was  a  dominion  to  ' 
be  exercised  by  will  only,  incase  of  acceptance  by  4he  heir,  in  the 
life  of  the  testator.  It  has  already  been  seen  that  this  dominion, 
such  .as  it  is,  was,  by  the  common  law,  only  extended  to  what  was 
the  dead  man's  part.  But  I  have  not  jnquired  of  the  nature  or 
quality  of  the  dominion  itself.  Was  unlimited  pcfoter  oonferred — 
a  power  given  to  the  dead — to  exempt  property  irom  the  dominion 
of  the  living,  or  was  it  only  a  dominion  conferred  on  the  dead  to 
say  who.  among  the  living  should  exercise  dominion?  •  I  use  the 
expression  "power  given  to  the  dead,"  because  a  will,  the  medium 
through  which  this  dominion  is  exercised*  only  takes  effect  on  the  • 
death  of  the  testator. 

Here  it  may  be  proper  to  go  back  «and  lopk  into  the  reason  on  . 
which  the  power  of  testamentary  disposition  rests,  or  the  circum- 
stances that  gave  it  birth,  and  the  evils  it  was-  intended  to  obviate.* 
In  tracing  the  history  of  dominion,  or  property 'in  goods,  as  it  has 
existed  among  mankind,  we  find  that  "property,  both  in  land  and 
moveables,  being  originally  acquired  by  the  first  taker,  it  remained 
in  him,  by  the  principles  of  universal  law,  till  such  time  as  he 
does  some  other  act  which  shows  an  intention  to  abandon  it,  for 
then  it  becomes,  naturally  speaking,  publici  juris  once  inore,  and 
is  liable  to  be  again  appropriated  by  the  first  occupant."  2  Slack.  > 
Com.  p.  9.  .   ' 

We  further  perceive  that  "the  most  universal  and  effectual  way 
of  abandoning  property  is  by  the  death  of  the  occupant;    when 
Vol.1— 56 
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both  the  actual  possession  and  intention  of  keeping  possession, 
•ceasing,  the  property,  which  is  founded  upon  such  possession  and 
intention,  ought  also 'to  cease,  of  course.  .  For,  naturally  speaking, 
the  instant  a  man  ceases*  to  be,  he  ceases  to  have  any  dominion." 
Ibid.  p.  10.     ■       , 

"All  property  must  therefore  cease  upon  death,  considering  men 
as  absolute  individuals  and  unconnected  with  civil  society;  for 
then,  by  the  principles  "before  established,  the  most  immediate  occu-  . 
pent  would  acquire  a  right  in  all  that  the  deceased,  possessed. 
But  as,  undei  ciyilized  governments,  which  are  calculated  for  the 
pqace  of  mankind,  such  a  constitution  would  be  productive  df  end- 
"  less  disturbances,  the  universal  law  of  almost  every  nation  (which 
is  a  kind  of  secondary  law  t>f  nature)  has  either  given,  the  dying 

•  person  the  power  of  continuing  his  property,  by  disposing  of  his 
possession  by  will,  or  in  case  he  neglects  to  dispose'of  it,  or  is  not 

*  permitted. to  make  any  disposition  at  all,,  the  municipal  law  of  the 
country  then  steps  in  and  declares  who  shall  be  the  successor, 
representative,  or  heir  of  the  deceased;  that  is,  who  alone  shall 
have  a  right  to  enter  upon  this  vacant  possession,  in  order  to  avoid 
that  confusion  which  its  again  becoming  Common  would  occasion. 
And  further,  in  c&se,  no  testament  be  per  jnitted  by  the  law,  or 
none  be  made,  and  no  heir  be  found  so  qualified  as  the  law  requires, 
still,  to  prevent  the  robust  title  of  occupancy  from  again  taking 

'  .  place,  the  doctrine  of,  escheats  is  adopted  in  almost  every  coun- 
try!"   Ibid.  .§ 

We  also  ascertain  that  the. right  of  hereditary  succession  was 
long  recognized  and  established,  by  positive  law,  before  testaments 
were  permitted,  or,  to  use  the  forcible  language  of  Blackstone,  2d 
Com.  p.  12,  "when  property  became  inheritable,  the  inheritance 
was  long  indefeasible,  and  the  children  or  heirs  af  law  were  inca- 
pable of  exclusion  by  willy  till  at  length  it  was  found  that  so  strict 
a  rule  of  inheritance  made  heirs  disobedient  and  headstrong,  de- 
frauded creditors  of  their  just  debts,,  and  prevented  many  prudent 
fathers  from  dividing  or  changing  their  estates,  as  the  exigencies  of 
their  families  required.    This  introduced,  pretty  generally,  the 

'.     right  of  disposing  of  one's  property,  or  at  least  a  part  of  it,  by  tes- 
tament." 
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We  now  discover  the  whole  reasou  upon  which  the  law  has 
progressively  come  to  the  adoption  t)f  testamentary  dispositions. 
'  By  the  law  of  nature,  when  death  occurred,  the  property  of  the 
deceased  again  became  common.  Having  no  owner,  it  was  sub- 
ject to  be  taken  possession  of)  and  belonged  to  him  who  first  seized 
it.  Why  was  it  necessary,  when  civil  society  was  formed,  to 
change  this  law?  We  have, the  answer.  Such  a  rijjht,  in  the  na- 
ture of, things,  was  "productive  of  endless  disturbances,'1  and  the* 
well-being  of  society  Remanded  of  human  legislators  that  means 
should  be  devised  "to  prevent  the  robust  title  of  occupancy  from 
again  taking  place."  This  could  only  be  done  by  "declaring  who 
alone  should  have  a  right  to  enter  upon  this  vacant  possession:* 
This  was  accomplished  by  instituting  the  itde  of  inheritance.     • 

This  right  of  hereditary  succession  having  been  long  indefeasi- 
ble, further  experience  showed  that,  in.  removing  the  evil  that 
existed  in  the  natural  la^  the  law  makers- had  introduced  another 
evil,  which;  ih  its  turn,  required  a  remedy.  The  indefeasible 
nature  of  the  right-  of  hereditary  succession  tendered  heirs  diso- 
bedient and  headstrong,  and'prevented  many  prudent  fathers  from  - 
-dividing  or  changing  th$ir  estates,  as  the  exigencies  of  their  Families, 
required.  Hence  farther  municipal  regulation  was  necessary  to 
reduce  tQ  proper-subjection  and  dependence,,  headstrong  and,  diso- 
bedient heirs,  and  to  enable  prudent  lathers  to  divide  or  change 
their  bstates  ad  the  exigencies  <tf  their  families  required.  To  these 
ends  it  was  provided  that  each  possessor  might  select  his  own  suc- 
cessor by  his  will;  that  is,  that  he  might  declare  who  only  should 
have  a  right  to  entpr  on  his  vacant  possession.  This  xemoved  the 
evils  which  gave  rise  to  th?  law  rendering  defeasible  the  long  in- 
defeasible nature  of  the  right  of  hereditary  succession.  *  This 
accomplished  and  perfected  the  legislative  scheme  tp  obviate  the 
evil  existing  in  the  law  of  nature. 

It  was  not  intended  by  the  institution  of  wills,  to  introduce,  at  * 
the  discretion  of  the  owner  of  property,  the  very  evil  whkjh  caused 
the  institution  of  the  rule  of  inheritance.  Yet,  such  is  the  effect^ 
if  the  testamentary  capacity  extends  to,  and  confers  upon,  the  dead, 
not  only  the  power  to  say  who  among  the  living,  shall*  inherit  or 
take  his  estate,  but  also  to  the  power  of  making  a  provision  by  • 
his  will,  setting  aside  the  right  conferred  by  the  general  law  upon 
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his  heirs,  without  providing  a  successor  himself,  for  ilj  by  wiH,  he 
deprives  them  of  the  right  of  succession  under  the  municipal  law, 
and  if  also  he  omits  to  confer  the  right  upon  any  other,  his  estate 
thereby  becomes  publici  juris  once,  more,  and  liable  to  be  seized 
upon  by  the  next  comer. 

The  first  and  greatest-evil  was,  that  on  the  death  of  the  posses- 
sor, his  estate  was  without  an  owber,  and  all  the  legislation,  by 
'  which  'were  established  laws  of  inheritance,  wills  and  escheats, 
were  human  institutions!  designed  i$  pie  jnost  effectual  apd  bene- 
ficial manner,  to  remove  this  evil,  by  preventing  the  property  from 
becoming  again  common,  without  introducing  other  evils;  and  tbe 
second  stage  of  legislation,  by  which  wills,  were  instituted, never 
.  was  intended  and  cannot  legitimately  have  the  effect  of  again  in- 
troducing the  very  etateof  things  in  a  particular  case,  which  gave 
riae  to  the  whole  system. 

It  lias  never  been  understood  by  jurists,  that  the  power  to  make 
a  will,  conferred  on  the  dead,  the  ability  to  deprive  the  living,  of 
Xhe  use  of  that  property,  which  the  laws  of  the  country  had  pro- 
tected him  ixi  the  enjoyment  <tf,  aqd  of  which. death  had  deprived 
him.  But  it  has  ever  been  considered  as  only,  conferring  on  the 
owner  the  right,  or  rather  the  power,  of  appointing  his  own  suc- 
cessor, or  hair.   * 

The  foregoing  quotation  shews  this :  It  is  said  to  be  the  power 
of  continuing  his  property,  by  disposing  of  his  possessions,  by 
Will.  Who  ever  used  the  words,  "  dispose  of  property,"  to  convey 
the  idea,  that  the  thing  spoken  o£  was  no  longer  property?  .Who 
ever  attempted  to  convey  the  idea,  that  I  manumitted  my  slaves, 
by  saying  I  had  disposed  of  them  ?  But  further,  who  would  say 
that  I  continued  my  property,  in  my  slaves,  by  setting  them  free  ? 

Taking  the  passage  entire,  in  its  connexion  with  the  whole 
chapter,  we  plainly  see  that  Blackefone  does  not  intend  to  confine 
the  words,  "  who  shall  be  successor,  representative,  or  heir  of  the 
deceased,"  to  the  effect  of  the  law  of  inheritance,  but  extends  them 
to  the  effect  of  the  exercise  of  the  testamentary  power  also.  This 
is  put  beyond  all  doubt,  by  reference  to  the  thirteenth  page,  where 
it  is  said:  "The  positive  law  of  society,  which  is,  with  us,  the 
•  municipal  law  of  England,  directs  it  to  vest  in  such  persons,  as 
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the  last  proprietor  shall,  by  "win,  attended  with  certain  requisites, 
appoint."  / 

In  confirmation,  I  will  copy  a  short  passage  from  Roberts  ojn 
Wills,  page  7,  note  (5,)  speaking  of  the  Romqn  law,  he  says :  "The 
general  representative  was  the  heir,  and  by  that  title  he  succeeded, 
as  well  to  the  moveables  as.  immoveables,  and  when  the  whole ' 
substance  .devolved,  the  difference  was  only  between  him  who  was 
appointed  heir  .by  the  will,  and  was  cMedAasres'imUtufus]  and 
him  who  succeeded  to  the  intestate  as  his  natural  heir. 

"It  has  been  endeavored  in* a.  preceding  note,  to-fcelp  the  stu- 
dent to  understand  the*  nature  of  this  appointment  of  an  heir,  by 
will,  ia  the  Roman  law,  before  endaiter  the  law  of  th*  Twelve 
Tables,  by  the  clause  "utijqui&que  legasSitf  &c,  (which  "was 
,  construed  to  compromise  {hehxriduiri  iristitutiones  as  well  as  the 
.  Ugatq,}  coufirmed  the  general  testamentary  power."  If  the  will 
teas  of  goods  only,  the  legatee  was  called  hseres-testatnentatiu*. 

Let  us,  then,  suppose  that  I  make  a  will,  bywhich  I  declare  that 
my  estate,  real  and  personal,  shaft1  not  pass  to  gay  kindred,  nor  es- 
cheat to  the  state,'  but  that  it  shall'  belong  to  him  who  shall  first 
seize  upon  it,  aftei  my  death,  with  intention  to  appropriate  it  to  his 
own*  use ;  or  in  other  words,  I  declare  that  the  laws  of  this  land,  % 
shall  not  apply  to  my  estate,  but  it  shall  be  governed,  after  ray 
death/by  the  law  of  nature.  Would-any  court  decide  in  this  case, 
that  my  will,  as  to  my  estate,  abrogated- the  laws  of  the  land,  and 
that  my  heirs  should  not  hold  J  I  presume  not,  and  if  not,  why 
not?  Only,  because  \  had  not,  by  my  will,  appointed  one  to  sue* 
ceed  me  as  owner.  That  the  testamentary  power  was  not  confer- 
red to  enable  m6  to  defeat  the  laws  of  inheritance  and  of  escheats, 
which  assigned  to>my  property  an  owner,  but  on  condition  that  I 
would  myself,  assign  an  owner  of  my  own  choice,  to  take  my 
estate. 

But  suppose  my  property  consists  of  things,  which,  according  to 
the  notions  of  some  nations,  would  not  become  common,  and 
liable  to  be  appropriated  as  property,  by  »any  who-  should  seize 
them,  upon  my  renouncing  my  dominion,  but  which  things,  other 
states  or  nations  considered,  as  being  the  rightful  subjects  of  pro- 
perty, and  liable  to  seizure  as  such,  by  any  one  who  could  do  so, 
if  found  without  an  owner ;  and  that  I  direct,  by  my  will,  that 
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mr  property  shall  not  pass  to  my  heirs,  nor  escheat,  bat  shall  be 
taken  to  Africa.  That  it  shall  not  at  all  be  held  as  property,  by 
any  citizen  of  any  state  or  nation,  whose  laws  forbid  their  seizing, 
arid  appropriating  it  as*  such,  nor  should  jt'be  held  as  property,  by 
any  one  whatever,  bqt  remain  exempt  from  the  dominion  of.  man, 
until  seized  on  by  some  member,  of  tome  community  who  hold, 
that  in  its  then  condition,  it  is  liable  to  seizure,  and  appropriation 
as  property;  and  that  upon  sych  seizure  being  made;  the  property 
shall  vest  in  him  who  seizes  it  ?  Would  any  judge  in  Mississippi 
decide  that  the  laws  conferred  on  we  the  power  to  make  this  will, 
and  that  my  children  weje  by  it,  disinherited  ?  Yet,  this  is  pre- 
cisely the  will' of-  Gapt  Ross. 

Certain  nations  have  abolished  and  condemn  the  slave  trade ;  it 
is  countenanced  and  considered  legitimate  traffic  by  others*  It  is 
riow  Carried  on  to  a  great  extent  «p  the  coast  of  Africa.  Every 
negro,  having  no  owner,  they  regard  and  treat  as  public  property, 
and  liable  to  be  seized  upon  and  appropriated  qs  private  property, 
by  him  who  can  first  effect  the  capture*. 

If  the  will,  then,  of  Captain  ^  Ross  is. carried  into  execution,  the 
efleot  is,  that  a*  to  a)l  who  hold  that  negroes,  without  owners,  are 
liable  to  seizure  and  appropriation,  his  negroes  shall  be  property 
in  a  state  of  nature;  but  to  those  who  hold  that  negroes  in  the 
enjoyment  of  their  freedom,  cannot  be  reduced  to  slavery,  they 
shall' not  be  property  at  all. 

It  is  not  at  all  probable  that  the  event  here  alluded  to  will  actu- 
ally happen,  yet  it  illustrates  the  actual  nature  of  the  testamentary 
disposition  here  set  up,  and  may  not  be  wholly  useless  in  consider- 
ing the  question*  whether  tjie  legislature  of  Mississippi,  by  bar 
general  law  of  wills,  conferred  the  power? 

It  has  been  shown,  that  according  to  the  reason  of  the  law,  the 
general  testamentary  capacity  which  it  conferred,  only  extended 
to  the  power  to  designate  the  person  who  should  succeed  to  the 
property  as  its  owner.  In  the  present  case  it  is  not  (if  the  will 
take  effect,)  to  "vest  in  such  person  as  the  last  proprietor  has  by 
will  appointed."  He  has  not  by  will  declared  "who  alone  shall 
enter  on  his  vacant  possession."  Par  from  it  The  very  end  and 
aim  of  the  testator  was,  that  it  should  vest  in  no  one — that  no  one 
should  succeed  to  his  estate  or  property  in  the  slaves — that  they 
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i    '  '     should  no  longer  be  property.    Now,  is  it  not  plaiqly  a  perversion 
r  of  the  institution  of  last  wills,  and  testaments,  the  "being  only 

!      •     allowed  for  reasons  before  assignee^  that  the  owner  might  declare 
who  should  succeed  him,  if  \f  e  give  to  the  law  of  willssuch  ap- 
i  plication,  as  to.  enable  him  to  say  no  man  shall  succeed  hint 

i  m   Suppose]*  owing  ho  debts,,  direct  my  executor  to  throw 'my 

property  into  the  ocean.  *  Will  not  this  be  an  abuse,  and  jiot  -a  le- 
gitimate use  of  the  testamentary  capacity  conferred  on  pie  by  the 
law  of  this  state,  the  law  only  contemplating  a  poorer  to.  dispose  of 
my  property,  to  give- it  to  another?  Would  this  court,  say  it  con- 
ferred the  right  to  destroy  it;  or  to  subtract  that  much  from  the 
wealth  of  the  stale?  ,  I  had  qosudi  right  by  nature.  God  created 
•  property,  and  conferred  on  man  dominion  over  it,  for  .his  use,  nqt 

i  >  for  destruction.  By  his  law,  the  law  of  nature,  when  the  neces- 
sity ahd  ability  to  yse  it  ceased  upon  death,  it  passed,  afoj  should 
'  pass,  to  those  who  survive.  The  laws  of  the  land,  in  conferring 
the  power  of  disposition  by  will,  did  not  intend  to  confer  the  pow- 
er of  destruction;  In  what  does  the  case  under  consideration  dif- 
fer from  the  case  last  supposed)  My  slaves  are  no  more  my 
property  than  is  my  money.  I  have  no  more  power- over  them 
when  living,  nor  by  will,  when  dead,  than  over  my  money. 

When  -slaves  are  contemplated  as  property,  (and  in  no  other 
light  can  a  Mississippi  court  ooptemplate  them,)  the  manumission 
of  a  slave  is  a*  distinctly  the  destruction  of  property,  as  is  the 
casting  of  money  into  the  ocean. 

If  the  general  testamentary  law,  hi  its  Jtrue  spirit  and  proper 
judicial  ^construction,  does  not  confer  the  power  fcrdefeat  the  rights 
of  my  heirs,  by  causing  my  executors  to  throw  my  property  into 
the  ocean,  how  does  It  confer  the  power  to  manumit  my  slaves? 

No  distinction  can  be  resorted  to  but  this:  It  may  be  said,  that  * 
to.  cast  my  property  into  the  sea,  promotes  no  object  pr  purpose  of 
benevolence  or  humanity;  but  .to  manumit  .my  slate,  is  to  do  a 
humane  and  benevolent  act.  This  distinction  will  appear  well 
enough,  and  consistent  with  the  principles  of  the  institution, 
whose  organ  he  is,  if  taken  by  an  officer  of  a  northern  abolition 
society.  But  coming  from  a  Mississippi  court,  speaking  the  lan- 
guage of  those,  laws,  whose  organ  he  is,  it  Would  sound  very 
strangely.     Slavery  is  a  cherished  institution  of  Mississippi, 
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Founded  in  her  constitution  and  laws,  guarded,  protected  and  de- 
fended by  the  spirit  of  her  institutions,  approved  by  her  citizens, 
and  its  continuance  interwoven,  nqt  only  in  the  web  of  her  pros, 
perky,  but  almost  of  her  existence,  her  interest,  her  feelings,  her 
judgment,  and  her  conscience,  all  alike  conspire  to  sustain  it 

But  if  the  holding  my  slave  Is  not  opposed  -  to  humanity  and  * 
benevolence,  my  manuinitting  him  is  no  act  of  humanity  or  be- 
nevolence; for  my  act  can  only  be  an  act  of  humanity,  if  by  it  he 
is  relieved  from  a  condition  to  which  huihanity  stands  opposed. 
It  cannot  be  said  to  be  an  act  of  liberality  dr  generosity  when  I 
manumit  by  wjll,  for  I  have  kept  him  as  long  as  I  could  enjoy 
him.  As  well  may  it  be  said,  that  my  cutting  my  throat  is  an  act 
of  liberality  oir  generosity  to  my  children,  to  whom  my  estate  by 
that  act  of  mine  descends.  * 

Can  a  court  of  Mississippi,  the  oracle  through,  which  her  laws 
speak,  tend  who  are^xmnd  to  utter  nothing  but  the  spirit  of  those 
laws,  declare  in  the  name  and  for  those  laws,  that  her  policy  is 
founded  in  inhumanity;  that  the  judgiqepts  of  the  courts  shall 
fevor  emacipation,  because  humanity  and  benevolence  are  pro- 
moted by-  putting  an  end  to  slavery?  To  take  this  distinction,  is 
to  strike  at  the  institution  itself. 

As  far  as  the  interpretation  of  laws  is  to  be  influenced  by  the 
genius  and  spirit  of*  the  government  whose  laws  they  are,  and  to 
strengthen,;  support,  and  maintain  the  policy  of  the  state  which 
enacted  them,  (and  all  laws  should  be  interpreted  to  this  end,)  the 
laws  of  Mississippi  must  be  construed  in  favor  of  slavery,  that 
being  the  policy  of  the  state;  and  the  notion  that  philanthropy 
and  emancipation  are  at  alt  kindred  ideas,  must  be  discarded. 

Having  shown*  in  the  preceding  remarks,  what  is  the  nature  or 
•  quality  of  the  dominion  over  property,  that  a  man  may  exercise 
by  will,  that  it  is  .of  the  nature  or  quality  of  a  law  in  his  particu- 
lar case,  repealing  the  law  of  inheritance,  by  substituting  die  per- 
son or  persons  of  his  election  to  succeed  to  his  property,  instead 
of  those  selected*  by  the  legislature,  as  the  heirs  or  distributees; 
'and  that  it  was  not  of  the  nature  or  quality  of  unlimited  legisla- 
tive power,  extending  to  the  re-enacting  of  the  law  of  nature,  and 
again  rendering  his  property  publici  juris,  nor  of  the  nature  and 
quality  of  the  power  of  destruction,  and  that  the  will  of  Ross  is 
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either  of  the  nature  and  quality  of  an  exercise  of  power,  to  render 
his  slaves  common*  property,  to  be  seized  on  by  .any  whose  laws' 
do  not  forbid  the  slave  trade,  or  if  not  so^.of  the  nature  and  quali- 
ty of  the  prfwer  of  destruction  of  property;  it  follows  irresistibly, 
that  the  statute  law,  conferring  this  right  to  exercise  dominion  by 
will,  does  not  embrace  the  present  ease;  and  as  he  cahnot  derive 
the.  power  from  the  law  of  nature,  nor  from  the /common  law,  nor 
from  the  statute  law,  his  will  is  invalid  for  defect  of  testamentary 
ability  ia.him,  there  being  no.  law  from  which  the  power  can  be 
derived,  unless  from  one  of  these. ;     ( 

Although  I  might  here  safely  conclude  the /present  controversy, 
as  it  seems  to  me,  past  experience  admonishes  me  hot  to  repose  too 
confidently  on  a  single  Argument  thought  to  be  conclusive,  I  will 
proceed  to, notipe  in  detail  the  arguments  of  my* adversaries,  and 
of  the  chancellor,  so  far  as  they  have  not  been  heretofore  examined. ' 

It  has  already  V^en  made  manifest  that  the  dominiou  over  prop- 
erty after  death,  by  will,  is  not  indulged  until  it  c6mes  in  collision 
with  great  principles  of  public  policy.  It  id  not  necessary  that  it 
comes  in  collision  with  than,  to  invalidate  a  .will;  ibis  ,all-sui|icient 
to,  prodpce  this  effect,  .that  it  does  not  pursue  and  carry  them  out 
But  if  it  was  Accessary  to  maintain,  that  .tftq  vill  In  tips  case  did 
.  come  in  collision  with,  great  principles  of  jxiblic  policy,  it  is  easy 
to  show  that  it  does  so. 

It  is  a  great  principle  of  public  policy,  of  every  state  and  nation, 

'.  to  preserve  and  increase  wealth.    With  this  principle  of  public 

policy,  there  is  no  collision  produced,  when  I  say  by  jay  will  who 

shfril  enjoy  my  property,  when  I  die;  but  the*  collision  is  direct 

when  I  provide  that  it  shall  not  be  enjoyed  at  all. 

Is  it  not  part  of  the  policy  of  Mississippi  that  he;  forests  be  sub- 
dued, and  her  soil  rendered  fruitful  1  b  nqt  slave  labor  necessary 
to  effect  this  object  7  and  wilt  not  the  removal  of  slave  property  to 
Liberia  come  in  collision  with  this  policy?  Is  it  not  part  of  the 
policy  of  Mississippi  to  support  the  institution  of  slavery?' .  And 
although  the  Colonization  Society  is  established  to  colonize  on  the 
coasts  of  Africa  such  free  persons  of  color  as  may  voluntarily  go, 
or  such  slaves'  9s  may  be  manumitted  by  their  owners,  with  a  view 
to  colonization,  do  not  the  members  of  that  society  look  forward  to 
the  entire  overthrow  of  African  slavery,  as  an  illtimate  conse- 
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quence  of  their  success*  though  not  as  an  object  or  design  of  their 
association?  Does  not  almost  every  number  of  the  African  Re- 
pository furnish  ample  evidence*  of  this  ?  And  can  any  doubt  bat 
such  is  its  tendency,  if  not  its  design? 

'  Is  it  not  necessary  to  maintain  the  institution  of  slavery,  and  to 
rescue  our  wives  and  children  from  the  horrors  of  insurrection  and 
servile  war,  that  we  hold  out  no. inducements  to  abolitionists  and 
emancipators  to  visit  our  state,  and  inculcate  and  disseminate  their 
principles?  And  can  we  more  effectually  invite  them  to  come 
amongst  us,  than  we  will  do  by  a  determination  that  if  they  suc- 
ceed in  making  such  impressions  on  the  minds  of  our  aged  and 
infirm  citizens,  or  others  in  the  prospect  of  death,  as  to  produce  a 
will  directing  their  slaves  to  be  carried  to  Ohio,  Indiana,  or  any 
other  t)one*slaveholding  state  or  country,. they  can  thereby  effect 
their  emancipation? 

Is  it  not  part  of  th<*  policy  of  Mississippi  to  protect  her  citizens 
against  fanaticism  in  religion,  and  a  morbid  sensibility  op  the  sub- 
ject of  slaveholding?    And  does  it  Hot  war  with  this  end  to  pro- 
claim to  the  world,  come  here,  all  ye  who  seek  the  destruction  of 
slavery,  address  yourselves  to,  and*  endeavor  to  disturb  the  con- . 
sciences  of  our  women,  our  old  men,  and  others,  whose  sickly  sen- 
sibilities are  easily  operated  on.    Impress  upon  them  in  the  closet, . 
and  by  the  fireside,  your  false  and  unfounded  tenets,  of  the  sinful-  ' 
ness  of  slavery,  and  the  peril  in  which  their  souls  stand  if  they  do 
not  disinherit  their  offspring  by  emancipating  their  slaves !    De- 
clare to  them  that  it  is  not  our  policy  to  continue  slavery  in  Mis- 
sissippi; that  the  evil  we  dread  is  the  increase  of  free  negroes,  and 
that  there  is  no  obstacle  in  their  way  but  may  be  readily  removed 
by  means  of  a  provision,  that  the  slaves  be  removed  from  the  state; 
and  you  have  virtually  made  that  proclamation,  and  thrown  open 
the  doprs  to  the  abolitionists,  and  invited  thenji  to  walk  in,  and  revel 
in  the  destruction  of  the  slave  property  of  the  state. 

Does  not  all  history,  does  not  the  legislation  of  all  nations, 
admonish  us  of -the  safeguards  necessary  to  be  thrown  by  law 
around  property  to  protect  it,  when  in  possession  of  the  infirm, 
the  diseased,  and  the  dying,  against  the  varied  assaults  of  those 
who  he  in  wait  for  the  weak,  and  prowl  around  the  bed  of  the 
expiring? 
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•  If  to  settle  a  principle  fraught  with  all  these  evils  does  not  come 
in  conflict  with  great  principles  of  public  policy,  it  is  difficult  to 
perceiver  what  would  produce. the  collision.  * 

The  next  position  of  the  adverse  counsel  is,  "that  if  may  be 
safely  laid  down  as  ail  incontrovertible  proposition,  that  a  person  > 

*  may,  unless  prohibited  by  law,  direct  in  his  will  any  disposition 
of  his  property,  after  his  death,  which  he  could  have  legally  made 

♦  during  his  lifetime."  .^ 

The  converse  of  this  proposition  I  have  already  contended  for, 
and  have  argued  that  a  man,  cat}  make  no  disposition  of  property 
by  will,  unless  such  dispositidn  id  authorized  by  law;  that  he  who 
exercises  this  poifrer  must  do  so  in  virtiie  of  law  conferring  it^and ' 
not  because  there  is  no  law  prohibiting*  it;  and  I  have  also  shown 
that  to  dispose  of  "property  is  to  transfer  dominion  to  another. 

*  The  argument  then  proceeds  thus :  u  It  cannot  for  a  moment  be 
contended,  that  without  an  express  law  prohibiting  it,  and  sucfc  a 
law  would  be  unconstitutional,  any  person  would  not  -have  the 
right  to  carry  or  send  any  portion  of  .his  personal  property  out  of 
the  state  of  Mississippi,  to-Africa  or  elstewhere,  provided  the  rights 
of  third  persons  were  not  infringed  thereby." 

Connecting  this  with  the  preceding  proposition^  the  conclusion 
intended  to  follow,  is,  that  the  slaves  may  be  sent  to  Liberia,  by 
will.  •  ■         ■  V  •   •  •  \ 

The  argument  of  the  chancellor  proceeds  upon  the  same 
ground.  Twill,  in  a  few  words,,  rtfute  it.  Passing  by  the  ques- 
tion of  constitutionality,  I  admit  the  latter  proposition,  and  will 
show  that  the  same  reason,  precisely,  which  proves  that  I  may 
carry  my  property  to  Africa  whilst  living,  also  proves  that  I  can- 
not do  so  by  will,  when  dead. 

The  reason  why  I  may  lawfully  thus  carry  my  property  is  • 
plainly  this:  By  the  law  of  nature,  I  have  a  right  to  enjoy  my 
acquisitions  so  long  as  I  live.  That  law  knows  not  states  or  na*. 
tions;  it  existed  before  they  were,  and  only  relates  to  and  contem- 
plates man  as  a  citizen  of  the  world,  having  the  power  and  right 
of  locomotion.  In  virtue  of  this  law,  then,  I  have  the  right  to 
carry  my  property  where  I  please,  because  .the  municipal  law  is, 
on  this  subject,  silent 

By  the  law  of  nature,  my  dominion  over  my  property  ended 
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upon  my  death.  By  that  law  I  could  not,  by  will,  send  my  pro- 
perty to  Africa,  nor  can  I  now  do  so  for  the  same  reason;  that  is, 
because  the  municipal  lafr  of  the  land  is,  on  this  subject;  silent 

We,  then,  dearly  perceive  that  the  reason  of  the  diversity  k, 
t  that  the  law  of  nature  conferring  the  one  fight  and  not  the  other, 
and  the  municipal  law  being  silent  on  both,  I  have,  by  law,  a  fight 
to  do  it  in  the  one  case  and  not  in  the  other,  because  there  is  a  law 
conferring  that  right  in  the  one  case,  and  no  law  conferring  it  in 
the  other; 

If  the  chancellor  is  right-  in  his  position,  that  an  express  law 
prohibiting  the  living  man  from  carrying  his  property  to  Africa 
would  be  unconstitutional;  and  if  he  is  also  Tight  in  his  position, 
that  there  is  such  a  right  also  vested  in  him  to  do  so  by  will,  and 
that  these  rights  have  the  same  foundation,  it  flbems  to  result,  of 
course,  that  a  law,  expressly  enacted,  forbidding  the  exercise  of 
such  power  by  will,  would  also  be  unconstitutional.  Yet,  a  little 
further  on,  he  informs  us  that  this  right  is  subject,  of  course,  to  be 
limited  and  controlled  by  the  municipal  regulations  and  policy  of 
the  country;  and,  what  is  more  remarkable,  that  it  is  so  subject 
like  all  other,  rights.  There  must  be  a  flaw  here  somewhere,  and 
it  seems  to  me  that  the  whole  argument  is  unsound  in  ail  its  pre- 
mises, and,  conceding;  the  premises,  false  in  its  conclusion. 

The  argument  contains  a  proviso  as  to  the  right  of  the  living 
to  carry  his  property  to  Africa!  He  may  do  so,  "provided  the 
rights  of  third  persons  are  not  infringed  thereby."  This  proviso 
includes,  of  course,  the  concession  that  he  has  no  right  to  cany 
'  his  property  if  the  rights  of  third  persons  art  infringed  thereby. 
The  concession  alone,  if  correctly  made,  determines  this  cause 
against  the  appellees. 

The  appellants,  as  has  been  before  shown,  in  the  outset  of  this 
argument,  had,  even  in  the  life  of  ihe  testator,  as  his  descendants, 
brought  into  being  by  his  act,  a  right  to  inherit  his  estate,  which 
"seems  to  h*ve  had  its  foundation  higher  than  any  positive  insti- 
tutions;" a  right  which  he  could  not  have  deprived  them  of,  ac- 
cording to  Rutherforth,  without  a  failure  to  perform  a  duty  so 
highly  incumbent  on  him,  that,  had  he  given  his  estate  to  others, 
the  civil  laws  of  the  state  would  do  well  to  step  in  and  set  his 
will  aside. 
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I:  He  died  without  giving  his  estate  to  any  oile,  ofily  directing  h» 

E,  executors  tip  send  hie  slaves  to  Liberia,  and  to  sell  the  residuum  of 

his,  estate  for  the  benefit  of  bis  slates.  He  has  neither  devised  the 
'  legal  estate  nor  vested  the 'present  beneficial  interest  in  any  ode 
recognized  Uy  the  laws  of  Mississippi  as  capable  of  taking.  -  On 
.  his  death,  the  legal  estate  in  his  lands,  and  it  is  conceived  in  his 
slaves,  also,  passed  to  his  heirs % at  law,  the  complainants.*  If  the 
legal  estate  in  the  slaves  vested  in  >  the  executors,  it  is  but  as  trus- 
tees, and  the  law  makes  them  trustees  for  the  heirs;  for  slaves,  as 
such,  cannot  t>e  cestui  que  trust.  If  they'  remain  in  Mississippi 
they  remain  slaves*  and  the  slaves  of  my  clients:  .#      . 

The  very  object  pf  our  filing  the  bill  was  to  prevent  that  remo- 
val which  would  "infringe*  our  right.  Somebody  must  have  the 
right  now.  The  executors  have  it  not;  the  will  does  not  even  • 
profess  to  give  it  them.  The  colonization  society  has  not;  they 
are  only  to  superintend  the  removal,  &c.'  if-  it  .take  place;  The 
slaves  have  it  not;  they  cannot  take  or  hold  or  acquire  rights  to* 
property,  whilst  slaves.  The  right , is,  then,  in  the  appellants, 
upder  the  statute  law  of  this  state,  and  wilTin  thfem  continue, 
unless  this,  their  now  vested  right,  is  infringed  by  the  act  of  the 
executors.  *' 

,  The  next  position  in  the  argument,  is,,  that 'tthe  right  of  the 
master  to  manumit  his  slaves  is;  a  natural  attribute  of  the  corn!*-' 
don  of  slavery." 

Whatever  others  may  be  enabled  to  do,  I  freely  admit  that  my 
mind  has  not  sufficient  compass  to  grasp  the  idea  of  a  natural 
attribute  of  an  artificial  relation,  without  aids  that  efe  yet,  I  have 
not  received.  Conceding  it,  therefore,  to  be  true-^for  I  canntrt 
controvert  what  I  do  not  understand— I  can  readily  perceive,  that 
the  right  of  a  master,  while  living,  to  manumit  his  slave,  (and 
when  dead  he  is  not  master,)  is  a  very  different  thing  from  the 
right  of  the  master,  when  living,  to  make  a  will  which  shall  have 
the  effect  of  producing  manumissioQ  after  his-  death.  Whether  he 
has  this  right,  is  the  question  in  debate,  and  that  question  has 
already  been  discussed. 

The  next  step  in  the  argument  is,  that  "this  right  of  mapumi* 
sion,  when  unrestrained  by  positive  municipal  .w^ulations^  has 
Vol.1— 67 
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ever  been  held,  in  all  countries  where  slavery  has  obtained,  as  one 
of  the  most  valuable  and  important  powers  of  die  master.0 

If  this  right,  supposed  in  the  argument  to  be  a  natural  attribute 
of  the  relation,  has  ever  been  esteemed  as  one  of  the  most  valua- 
ble and  important  powers  of  the  master,  it  is  somewhat  surprising 
that  k  should  be  restrained  by  municipal  regulations;  and  in  what 
does  the  value  and  importance  of*  this  right,  as  it  idstes  to  the 
'master,  consist?    i  do  not  think  nry  right,  if  I  have  it,  to  bran  my 
house  or  throw  away  my  corn,  a  right  of  any  value  or  importance; 
The  right  and  pow6r  ix>  retain  my  property,  whether  it  consists  in 
houses  or  slaves,  I  Appreciate  as  valuable  and  important,  brill  do 
not  prize  the  other  as  of  any  value  whatever, 

In  what  page  of  history  do  we  read  of  the  value  and  import- 
ance of  this  right  to  manumit  slaves?  We  have  axight  to  ask  far 
the  evidence. 

In  England  the  villeins  were  manumitted  ton  very  different 
grounds;  to  break  down  the  power  of  the  barons,  and  buDd  up 
the  throne.  In  Rome'  and  in  Greece  it  was  principally  to  supply 
soldiers  for  the  benefit  of  the  government  But  if  in  every  other 
country  it  has  been  so  considered,  it  weighs  nothing  in  Missis- 
sippi, unless  her  laws  so  consider  it,  for  We  are  Wore  a  Missis- 
sippi court,  claiming  under  Mississippi  law,  and  founding  our  right 
in.  the  considerations  of  no  other  state  or  nation. 

Besides,  this  is  not  a  case  of  a  master  manumitting  his  slaves 
by  sending  them  to  Liberia;  but  the  ease  of  a  master  who  retained 
his  slaves,  as  such,  until  the  moment  of  his  death,  but  who 
attempts  to  pfevent  their  becoming  the  slaves  of  his  heirs. 

It  is  next  asserted  that  '4n  all  the  states  of  this  Union,  where 
this  institution  has  prevailed,  the  master  has  ever  been  allowed,  in 
the  absence  of  statutory  limitations,  to  manumit  at  pleasure  by 
will,  deed  or  otherwise."  No  evidence  is  given  or  referred  to,  in 
support  of  this  position,  and  it  is  believed  not  to  be  accurate.  On 
the  contrary,  it  is  believed  that  in  no  state  in  this  Union  has  it  so 
been  regarded,  unless  in  those  in  a  state  of  transition  from  slave 
holding  to  non-slave  holding  states;  and  that  in  every  state  whose 
policy  is  that  of  Mississippi,  the  question  has  been,  is  there  a  law 
giving  power  to  manumit?  and  not,  is  there  a  law  denying  it? 

The  constitution  of  Alabama  provides,  "that  the  legislature 
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ffif  the  rights  qf  creditors,  and  preventing  them  from  becoming  a  ptab- 

it  to  lie  charge.9    Aikitfs  Dig-  title  Con.  p.  44/ 

if  The  legislature  has  never  acted  on  this  subject,  and  there  is  no 

ur  law  limiting  or  forbidding  the  exercise  of  this  pow^r  by  the  mas* 

19  ton    I  have  searched  and  inquired  in  vain  for  any  evidence  or 

»ki  information  .that  the  practice ,  is,  or  the  right  i^  considered  a3  ex- 

i\i  ieting  in  that  istate,  to  emancipate  either  by.  will  <>r  by.  <Jeed.    Bat 

^  the  practice  and  the  ojily  practice .  is,  to  apply  to  the  legislature  ip 

in  each  particular  cape,  for  an  act  authorizing  the  master  to  emanci- 

oj,  pate.    That  such  enabling  acts  have  generally^  not  universally 

t  been  rejected,  and,  notwithstanding  the  aiutiety  of  many  masters  * 

£,  to  effect  their  objeqt,  neither  wills  or  deeds  of  manumission  have 
.  t  .      been  recognized  ate  legitimate  or  effectual. 

This  statement  must  be  understood  as,  only  made  from  infor- 
mation derived  from  lawyers  fotfneriy  of  that  state;  of  it  I  have 
no  persoijal  knowledge,  and  havet  s^en  nothing  published  relating 

_  to  the  subject    If,  however,  it  should'  be  deemed  of"  any  irapoi- 

£!.  taoce,  satisfactory  information  may  be  obtained. 

'In  Kentucky  there  is  no  law  abridging  the  right  of  the  master 

,  to  manumit    On  the  contrary,  the  first  provision  was  thus  • 

*  "K  shall  be  lawful  for  any  person,  by  his  o*  he/  ladt  will  and  ' 
1  testament,  or  by  any  other  instrument  of  writing,  under  her  or 

1  his  hand  and  seal,  attested  and  approved  in  the  equity  coprt,  by 

■*  two  witnesses,  or  acknowledged  by  the  party  in  the  court,  (of  thV 

*  county,)  where  he  or  she  resides,  to  emancipate  o*  set. free  his  or 
>*  hqr  slave  or  slaves,  who  shall  thereupon  be  e?tirely  and  fully 
^  discharged  from  the  performance  of  any  contract  entered  into  du- 

*  ring  his  servitude,  and  etyjoy  Jiis  full  freedom  as  if  they  had  been 

*  born  free."    2d  Dig.  by  Littell  &  ,S*igert>  1155.  • 

1  All  subsequent  legislation  has  been  in  extension  of  thispowqr. 

'*  Before  the  passage  of  this  statute,  the  power  to  majce  wills  and 

?r  deeds  was  as  fully  enjoyed  in  Kentucky  as  in  Mississippi  it  now 

ft  exists.    The  statutes  of  the  two  states  are  literally  transcribed 

*  from  the  same  statute,  that  of  Virginia,  which  Virginia  law  was, 
f  by  adoption,  the  law  of  Kentucky,  even  before  she  specially , 
*'  adopted  it,  she  having  been  a  part  of  the  state  of  Virginia,  and 
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the  afct  under  which  they  claim.  That  it  lay  on  them  to  prove 
'  that  by  common,  or  by  statute  lav,  the  power  was  conferred,  and 
not  on  us  to  show  that  the  power  wits  denied,  or  taken  away. 
That  they  must  show  that  it  at  some  time  existed,  before  they 
could  call  on  us  to-  show,  that  a  law  had  been  enacted  depriving 
testators  of  such  power.  • 

The  counsel  who  argued  the  case,  feel  it  due  to  themselves  to 
'  sky  that  they  never  contended,  or  supposed,  that  the  source  of  the 
derivation  of  the  power  to  make  a  will  did  "imply  that  it  was  less 
comprehensive  than ,  the  living  right "  of  disposition.  Humble  as 
•  they  admit  their  logical  ability  to  be,  they  readily  perceive,  that 
such  an  implication  wduld  by  no  means  arise  from  the  fact,  that, 
tile  ability  to  make  a  testamentary  .disposition  was  conferred  by 
human  laws.  'But  they  did  insist  (arid  intended  to  contend  fat 
nothing  further,  as  the  result  of  its  being  to  conventional  right,) 
that  it  devolved  on  the  defendants  to  prove  the  right  to  have  exist- 
ed, or  to  have  been  conferred,  and  not  on  us  to  prove  that  munici- 
pal law  had  denied  it 

The  counsel  respectfully  contend,  that  Justice  Blackstone,  second 
volume  of  his  Commentaries,  page  11,  does*  not  say  " — the  power 
given  to  a  dying  person  of  continuing  his  property  by  disposing 
of  his  possessions  by  will,  is  a  kind  of  secondary  law  of  nature," 
nor  does  he  say  so  any  where  else,  qnd  even  if  he  did,  it  is  con- 
ceived very'- few  would  oji  reflection  and.  an  understanding  of  the 
apbject,  concur  with  him.  The  passage  supposed  to  be  alluded  to 
by  the  chancellor,  runs  thus :  "All  property  must  therefore  cease 
upon  death,  considering  men  as  absolute  individuals,  and  uncon- 
nected with,  civil  society;,  for  then  by  the  principles  before  estab- 
lished, the  next  immediate  occupant  would  acquire  a  right  in  all 
that  the  deceased  possessed.  But  08  under  civilized  governments, 
which  are  calculated  for  the  peace  of  mankind,  such  a  constitution 
would  be  productive  of  endless  disturbance,  the  universal  law  of 
almost  every  nation  (which  is  a  kind  of  secondary  law  of  nature) 
has  either  given  the  dying  person  a  power  of  continuing  his  pro- 
perty, by  disposing  of -his  possessions  by  will ;  or  in  case  he  neg- 
lects to  dispose  6f  it,  or  is  not  permitted  to  make  any  disposition- 
at  all,  the  municipal  law  of  the  country  then  steps  in  and  declares 
who  .shall  be  the  successor,  representative  or  heir  of  the  deceased, 
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that  is,  who  alone  shall' h&ve  a  right,  to  enter  upoti  this  vacant  pos- 
session, in  order  to  avoid  that  confusion  which  its  becoming  again 
common  would  occasion."  Does  this  convey  the  idea  that  "  the 
power  given  to  a  dying  person  of  continuing  his  property  by  dfepoe* 
mg  of  his  possessions,  by  will,  is  a  kind  of  secondary  lawof  nature?" 
We  can  extract  from  it  no  such  ineaning. 
.  This  is  conceived  to  be  the  sense  of  the  passage :  The  laws  of 
nature  embrace  all  nations;  almost"  every  nation  has  \fy  laws  of 
inheritance,  escheats  and  wills,  provided,  a  successor  for  the  phH 
petty  of  deceased  persons,  and  by  reason  of  the  almost  universali- 
ty of  suoh  provision  Of  antecessor,  it  may  belaid  to  be  a  kind  of 
secondary  law  of  nature  that  property  shall  not  -again,  become 
common.  That  he  did  not  intend  to  say,  "  the  power  given  to  a 
dying  person  of  continuing  his  property-  by  disposing  of  bis  pos- 
sessions by  will,  is  a  kind  of  secondary  law  of  nature,"  is  evident; 
the  word "which"  cannot  refer  to  testaments  or  testamentary  ca- 
pacity, for  neither  the  one  nor  the  other  has  been  yet  alluded  to, 
but  it  evitfeMly  refers  to  the  immediately  preceding  words,  to.  wit* 
u  the  universal  law  of  almost  every  nation,"  which  universal  law 
of  almost  ev^ry  nation  has  provided  a  successor  by  either  giving 
the  right,  to  make  a  witty  "or  by  inheritance,  in.  case  no  will  is 
made,  or  the  possessor  is  not  permitted  by  law  to  make  any  dis-  - 
position  at  all."  In  the  next  paragraph,  he  says :  "  The  right  of 
Jhheritahce  or  descent  to  the  children  and  relations  of  the  deceased, 
•seems  to  have  been  allowed  much  earlier  than  the  right  of  devise 
mg  by  testament ;"  and  again  a  little  further  on,  in  page  12,  "when 
it  (property)  became  inheritable,  the  inheritance  was  long  indefeasi- 
ble, and  the  children  or  heirs  at  law,  were  incapable  of  exclusion 
by  law,"  and  again  "  with  us  in  England  till  modern  times,  a  man 
could  only  dispose  of  one^Bird  of  hisJ  moveables  from  his  wife 
and  children."  How  then  could  it  be  likened  to  the  laws  of  na- 
ture? The  fact  is,  that  this. phrase. of  Blackstone,  "a  kind  of 
secondary  law  of  nature,"  is  one  of  the  few  expressions' tote 
found  in  that  very  accurate  and  learned  author  which  conveys  no 
idea  to  the  mind.  I  defy  any  tnan  to  fix  a  definite  and  distinct 
idea  to,  and  give  a  definition  of,  "  a  kind  of  secondary  law  of  na- 
ture." We  can  see  what  the  author  meant^  by  resorting  to  the 
preceding  words,  but  otherwise  the  words  are  mere  empty  sound. 


684  SUPEMOR'CDWBT 

Bm  aad  Bo*  «.  Dm*n  d  4.ud  mm  »  VvtMc  rf*  4 

Blackstoner  himself  considered  it  of  po-import,  and  therefore  throw* 
die  words,  "  which  is  a  kind  of  secondary  law  of  nature/*  into 
parenthesis,  as  not  affecting  the  s6nse  of,  or  important  to,  the  pan* 
graph,  and  yet  the  chancellor  lays  hold  of  thk  loose  parenthesis, 
thrown  into  a  sentence  rathqi  by  way  of  flourish  than  to  illustrate 
the  subject,  and  which  evidently  has  no  reference  to  the  positions 
which  Blackstone  was  maintaining,  and  makes  that  loose  expres- 
sion the  turning  point  of.  his  opinion. 

The  chancellor  continues,  "The  wojd  property  is  here  evidrat* 
ly  used  as  synonymous  with  the  word  dominion  or  power,  as  oonr 
'Undistinguished  from  the  possession  of  the  thing  itself"  Let  us, 
then,  substitute  die  synonym  for  the  word  property,  and  see  how 
the  chancellor'sreading  of  Blackstonfe  will  stand.  It  will  be,  "the 
power  given  to  a  dying  person  of  continuing  his  'dominion  or 
power,  by  disposing  of  his  possessions  by  will,  is  a  kind  of  secon- 
dary law  of  nature.?  This  is  a  new  idea — that'  I  continue  my 
dominion  or  power  by  disposing  of  my  possession.  Yet  such 
seems  to  be  the  doctrine.  In  old  times,  we.  thought  that  by  dispo- 
sing of  our  possessions  we  lost  dominion  or  power  over  them.  To 
pay  I  contihue  my'dominioA  longer  than  I  continue,  is  pamdoz- 
icalw  It  may,  by  a  figure  of  speech;  be  fio  asserted,  when  we  wish 
to  convey  the  idea  that  I  ma/  exercise  a  power  over  property 
whilst  living,  which  will  effect  that  property,  or  the  tenure  by 
whfch  it  is  held1,  when  I  am  dead;  as,  that  I  may,  by  will,  found 
A  school  upon  my  property,  and  give  laws  to  the  charity.  But,  to- 
make  it  answer  the  chancellor's  purpose,  we  must  take  it  literally, 
that  a  man,  by  making  a  will,  continues  his  power  of  disposition; 
continues  his  dominion  or  power  of  emenci]Jatiofi.by  carrying  the 
slaves  to  Liberia.  For  they  arej  now  slaves.  They  cannot  bo 
slaves  without  owners.  If  the  ownership  or  dominion  is  not  in 
the  deceased  captain  Ross,  the  testator,  but  by  his  death  passed 
from  him,  it  passed  ,tb  some  one,  eitjier  by  force  of  his  will  or  by 
operation  of  law.  He  did  not  pass  it  by  his  will;  it  must,  then, 
have  passed  by  law,  if  it  does  not  remain  with  him  after  his  death. 
If  it  passed  by  law,  it  passed  to  the  complainants,  his  next  of  kin, 
and  if  in  them,  the  executors  and  trustees  cannot,  as  representa- 
tives of  this  dead,  defeat  the  right  of  the  living.  Therefore,  to 
sustain  the  chancellor's  view,  we  must  take  it  literally,  that  by 
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making  a  will,  a  man  may  continue  his  dominion,. power,  owner- 
ship, or  beneficial  title. 

.  The  truth  of  the  matter,  hpwever,  is,  that  Blaekstone  never  in- 
tended to  communicate  any  other  idea,  by*  the  expression  referred 
to  by  the  qhancelloiythan  this,  that,,  by  making  a  will,  a  man 
might  so' dispose  of  his  property  as -to  prevent  its  becoming  again 
liable  po  be  seized  upon  and  vesting  in  the  next  occupant,  that  he 
might  select  and  appoint  his  own  successor.  The  whole  tenor  of 
the  chapter  proves  -this  beyond*  a  doubt 

The  chancellor  continues,  "I  \fhink  ii  will  sufficiently  appear 
from  this  reference,  that,  as  a  general  rule,  the  right  to  dispose  of 
property  by  will,  is  as  broad  and  comprehensive  as  the  right  of  dis- 
position when  living."   . 

With  all  duederferenoe,  it  is  conceived  that,  according  to  his 
own  version  of  Blaekstone,  it  does  not  appear  at  all  that,  the  right 
is  less  extensive,  as  extensive,  .or  more  extensive;  it  only  appeals 
that  a  right  of  disposition  exists,  but  how  broad  or  how  narrow, 
how  restricted  or  how  extensive,  are  subjects  untouched.  But 
when  we  look  to  Blaekstone  himself,  we  find  that  the  passage  has 
no  particular  reference  to  the  laws  of  any  nation  or  ^kingdom;  but 
to  what  he,  in  general  observations,  predicates  of  "the  universal 
law  of.  almost  every  nation,"  and  the  laqr  of  England  is  not  spoken 
of  by  him  until  several  paragraphs  have  followed  that  referred  to 
by  the  chancellor 

The  subjectdiscudsed  by  Blaekstone  only  called  hfe  mind  to 
point  to  the  various  means  adopted  by  civil  society  to  prevent  pro-  • 
pert^s  again  becoming  common;  he  does  nothing  more  than  to 
enumerate  them,  and*  assign  the  reasons  that  gave  rise  to  them, 
and  when,  at  page  13,  he  speaks  more  particularly  of  the  laws  of 
England,  his  expression  is,  "The  positive  law1  of  society,  which  is 
with  us  the  municipal  law  of  England,  directs  it  to  vest  in  such 
person  as  the  last  proprietor  shall,  by  will,  attended  with  certain 
requisites,  appoint;  and,  in  defect  of  such  appointment,  to  go  to 
some  particular  person,  who,  from  the  result  of  certain  local  con- 
stitutions, appears  to  be  the  heir  at  law." 

From  this  and  other  passages,  it  has  already  been  shown  that 
the  power  to  make  a  will  is  only  the  power  to  appoint  a  successor, 
and  it  is  only  again  introduced  to  show  the  erroneous  construction 
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of  the  chancellor,  whfen  he  attempts  to  deduce  this  power,  in  his 
broad  sense  of  it,  from  the  passage  referred  to  by  him. 

"The  distinction  attempted  to  be  taken,"  says  the  chancellor, 
"between  the  two  modes  of  doing  the  same  thing-,  so  far  as  the 
policy  <of  the  statute  is  concerned,  is  not  very  readily  perceived." 
No  such  distinction  was  attempted  to  be  taken,  as  a  distinction 
between  the  two  modes  of  doing  the  same  thing.  The  distinction 
was  a  distinction  between  the  power  or  ability  to  do  the  thing  by 
one  mode,  and  the  power  or  ability  to  do  it  by  the  other,  and  this 
distinction  it  is  hoped  this  honorable  court  will  very  leadily  per- 
ceive. And  that  there  is  a  distinction  between  what  I  may  do 
whilst  living,  and  what  I  may  do  by  will,  and  also  that  the  power 
of  disposition  by  testament  is  not  commensurate  with  the  power 
of  living  persons  to  contract,  act  and  dispose  of  property,  is  not 

'   only  "1*1*%* 'from-  thA  gnnftrnl  r»*$nn  nnA  pnlifty  nf  thft  Xnm}  imfcw 

pendent  of  any  recognition  of  such  ^distinction  by  jurists,  but  the 
learned  of  all  communities  have  recognized  it  Maintaining  this 
distinction,  the  learned  and  talented  IPAguesiieau,  speaking  of  the 
difference  between  contracts  and  testaments,  proceeds  as  follows: 
"But  so  far  is  it  .from  being  novel  or  linjust,  that  we  think  it  may 
be  said  to  be  as  ancient  as  the  system  of  jurisprudence  itself  and 
that  without  k,  it  would  be  impossible  to  sustain  several  of  the 
most  inviolable  laws.  We  shall  not  attempt  at  present  to  prove 
#it  by  a  long  enumeration  df  all  the  cases  in  which  it  is  clearly 
established;  we  shall  only  mention  two,  which  are  known  to 

•  every  body,  and  demonstrate  in  an  invincible  manner. 

No  body  is  ignorant  that  even  pupils,  before  the  age  of  fourteen, 
may  make  a  valid  contract,  provided  it  is  with  the  assent  of  their 
tutor.  We  do  not  say,  that  the  tutor  can  oblige  himself  in  their 
name;  we  *ay,  (and  it  is  a  principle  known  to  all  who  have  only 
read  the  Institutes  of  Justinian,)  the  pupils  might  oblige  them- 
selves with  the  assent  of  their  tutor,  yet  they  could  not  make  a 
testament  But  not  to  travel  put  of  the  French  jurisprudence, 
can  any  body  doubt  that  contracts  made  by  minors  are  good  in 
themselves — that  they  produce  a  legitimate  obligation — and  that, 

*  until  they  are  destroyed  by  letters  of  rescission,  they  are  to  be  ex- 
ecuted as  acts  passed  by  persons  of  full  age?  They  may  engage 
their  property  by  all  kihds  of  contracts;  the  laws  of  the  church 
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find  the. state  regard  them  as  capable  of  effectually  contracting  the 
most  important,  the  most  solemn,  and  the  most  inviolable  of  all 
engagements,  such  as  marriage  «nd  religious  profession,  yet  at  the 
time  that  it  is  permitted  to  them  to  dispose  not  only  of  their  goods 
afad  their  fortune,  but  also  of  thqir  person  and  condition,  (he  same 
law  declares  them  incapable  of  disposing  of  their  effects  by  tes- 
tament '  '       .      . 

Let  us  add  to  this  first  example  another  proof  of  this  same  dis- 
tinction, which  is  not  less  certain  or  less  convincing;  &  person  may 
engage  by  the  ministry  of  a  procurator;  and  when  the  procuration 
is  general,  he  so  completely  adopts  the  credit  of  die  person  m 
whom  he  confides,  that  without  knowing  it,  without  expressly  in- 
tending it,  he  enters  into  all  kinds  of  obligations;  but  can  any 
•  body  contend  that  it  is  possible  to  make  a  testament  by  procura- 
tion? and  whatever  confidence  4  testator  may  repose  in  the  probity 
and  understanding  of  his  counsel,  could  he  subscribe  to  a  law  not 
made  by  himself  ?  V 

The  testament,  if  you  ptaase>  shall  be  wise,  reasonable  jand  full 
of  justiefe  and  equity;  the  testator  shall  even  hare  approve*)  it  be- 
fore hand,  by  permitting  his  counsel  to  make  it;  the  disposition  id 
null,  because  a  testament  ought  to  be  not  dnly  a  judicious  act— it 
ought  essentially  and  necessarily  to  be  the  production  of  the  judg- 
ment and  reason  of  the  testator  himself     ,    . 

This  )s  not,  then,  otie  of  those  subtle  distinctions  repugnant  to 
natural  reason,  and  only  supported  by  the  mere  authority  of  posi- 
tive law.  '  We  might  say,  that  although  it  is  written  in  every  law, 
it  is  a  law  previously  xwrdained,  a  law  of  reason  itself,  and  there- 
fore it  is  universally  received  wherever  there  is  any  idea  of  juris- 
prudence.} But  what  is  the  natural  difference  that  produces  this  ' 
distinction  between  contracts  and  testaments?  We  conqaivetherte 
is  no  great  difficulty  in  resolving  this  question.  It  is  essential  to 
human  society  that  there  should  be  contracts.  It  is  not  necessary 
that  there  should  be  testaments;  never  was  there  a  community 
lubsisting  without  the  aid  of  some  engagement. .  There  were 
many  which  for  a  long  time  refused  their  citizens  the  authority  of 
making  testaments.  .  The  foundations  of  tfvil  society,  of  com- 
merce, of  police,  of  government,  would  be  overturned  if  it  was 
rendered  difficult  to  contract  engagements;  an  the  contrary,  the 
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commerce,  the  government  of  states,  might  subsist  without 
ments. 

The  faulty  of  contracting  is  conformable  to  natural  law,  to  the 
law  of  nations,  to  civil  law.  The  liberty  of  making  testaments  is 
an  invention  of  the  law  of  nations,  authorized  by  civil  law,  bat 
appears  contrary  to  the  law  of  nature,  which  by  death  deprives  a 
man  of  all  the  rights  that  he  could  exercise  over  his  property. 
Contracts  are  always  favored;  testaments  are  often  the  reverse. 
Such  are  the  natural  characters  which  distinguish  contracts  fraqa 
testaments.  Shall  we  then  be  surprised  if  the  laws  have  permit- 
ted mankind  to  dispose  of  their  property  more  easily  by  a  contract 
than  a  testament?    2  Pothier,  467-8-9. 

At  page  509  and  510  of  the  same  volume,'  this  eminent  jurist 
again  adverts  to  the  same  subject,  and  says:  ''The  law  which 
substitutes ,  a  testator  in  its  place,  which  invests  him  with  the 
character  and  power  of  a  real  legislature,  which  grants  him  the 
right  to  change,  to  discompose,  to  abrogate  the  natural  and  favor* 
able  order  of  legitimate  successions,  requires  at  the  same  time  from 
him  both  a  .capacity  proportionate  to  t^e  importance  of  his  minis- 
try and  a  plenitude,  <  and,  if  we  may  so  express  ourselves,  of  a 
superabundance  of  will;  and,  therefore,  it  renders  him  capable  of 
all  kinds  of  contracts,  previous  to  impressing  him  with  capacity, 
necessary  for  making  a  testament  ' 

Every  body  knows  that  persons  under  the  age  of  puberty,  but 
approaching  to -that  age,  may  contract  with  the  authority  of  their 
tutors;  but  whoever  conceived  that  the  presence  and  authority  of 
their  tutor  could  render  them  capable  of  making  a  testament? 

Minors  contract  amongst  .us  with  the  hopes  of  restitution,  bat 
they  make  «  valid  contract  This  is  not  all;  the  laws  of  the 
church  and  of  the  state  give  them  the  power  of  engaging  them- 
selves by  the  most  solemn  and  indissoluble  ties;  and  at  the  same 
time  that  the  law  permits  them  to  dispose  not  only  of  their  fortune, 
but  of  their  state,  and  their  liberty;  whether  by  marriage  or  religious 
profession;  the  same  law  declares-  them  incapable  of  giving  their 
effects  by  testament'' 

"And  what  is,  the  reason  of  the  two  differences  between  con- 
tract and  testament?  It  is  founded  upon  the  most  pure  sources  of 
Bound  jurisprudence.    We  shall  only  point  at  them  in  passing, 
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that  we  may  enter  upon  that  which  more  nearly  concerns  the  real 
state  of  the  cause. 

It  is  essential  to  human  society  that  there  should  be  contract; 
it  is  not  necessary  that  there  should  be  testaments.  There  are 
many  flourishing  states  which  have  long  refused  to  their  citizens 
the  right  q{  making  a  testament.  Wqs  there  ever  any  which  de- 
prived them  of  the  faculty  of  contracting  all  engagements? 

The  faculty  of  engaging  is  conformable  to  every  kind  of  •  law, 
the  law  of  nature  introduces  it,  the  la>w  of  nations  augments  i£ 
the  civil  law  perfects  it.  '      '  ••  .  . 

The  faculty  of  disposing  by  testament  is  the  nature  of  civil  law, 
or  at  jnflost  of  the  law  of  Nations;  -but  it  is  contrary  to  the  law  of 
nature,  by  which  death  deprives.  ^  man  of  every  rightN  over  hi» 
property..  -  •  »  .         ""      ' 

•  "  The  entering  into  contracts  is  .favorable,  and  almost  always 
accords  with  the  law;  testaments  are  often  odioiis,  and  every  testa- 
tor begins  by  thinking  himself  more  Wise  than'  the  law  itself;  ii} 
fact  he  ought  to  be  so,  when  he  has  the  right  to  abrogate  it. 

After  this,  is  it  astonishing,  it  the  laws  have  granted  a  liberty 
of  entering  into  a  contract  at  an  earlier  period  than  that'  of  making 
a  testament,  if  they  have  willed  that  contracts  shall'  be  more 
favored}  more  common,  more  easy  to  make  than  testaments>  if  they  • 
are  content  with  a  moderate  capacity  for  the  one,  Vhile  they  re- 
quire a  great  one  for  the  other;  lastly,  if- the  contract  can  be  supr 
plied  by  a  substitute,  while  a  testament  never  can."  2  Pothier,  511. 

*  Although  this  reasoning  is  in  a  case  respecting  the  capacity 
necessary  to  making  a  testament  valid^  it  proceeds  upon  general 
fundamental  principles  of  law  and  jurisprudence,  applicable  to  the 
whole  law  of  testaments,  and  most  remarkably  coincides  with 
and  strongly  sustains,  both  by  the  high  authority  of  the  most  able 
and  renowned  jurist  from  whom  it  .proceeds,  and  its  own  force 
and  cogency,  the  general  view  which  I  have  attempted  to  take. 
To  attempt  a  detailed  application  of  the  several  parts  of  it  which 
avail  me  would  be  tedious,  and  is  thought  unnecessary,  as  your 
honors  will  readily  supply  the  omission  by  your  own  reflection. 
Yet  I  cannot  forbear  ope  or  two  notioes  of  its  application.  ' 

Instead  of  concurring  with  the  chancellor  that  the  right  of  dis- 
position by  will,  and  by  act  or  contract  are  co-extensive,  he  pr6» . 
Vol.  L— 58 
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coeds  exactly  on  the  ground  I  have  taken,  declaring  that  the  dis- 
tinction between  contracting  when  living,  and  disposing  df  prop- 
erty by  testament  when  dead,  "  is,  not  one  of  those  subtile  distinc- 
tions repugnant  to  natural  reason,  and  only  supported  fay  the  mere 
authority  of  positive  law,"  and  adds  in  reference  to  the  distinction : 
"  we  might  sdy  that  although  it  is  written  in  every  law,  it  is  a  law 
previously  ordained,  a  law  of  reason  itself)  and  therefore  it  is  uni- 
versally received  wherever  there  is  apy  idea  of  jurisprudence." 
He  maintains  that  the  power  to  make  a  testament  is  the  power  to 
repeal  the  law,  by  changing  the  legitimate*  and  natural  course  of 
.  succession  established  by  the  wisdom  of  the  law  itself)  and  such 
it  evidently  is.  The  Wisdom  of  the  law  has  provided  that  the 
next  of  kin  shall  succeed  to  the  estate  of  deceased  persons,  but  for 
reasons  assigned  by  ftlacktftone  and  before  noticed,  it  was  thought 
politic  to  give  to  the  otfrner'  the-  power  io  appoint  by  will  bis  own 
heir  or  successor,  substituting  the  .successor  of  his  choice  for  the 
successor'  appointed  by  the  wisdom  of  the  law.  How  can  it  be 
reasonably  inferred  from  this,  that  the  law  making  power  when  it 
conferred  on  the  owner  the  power  of  defeating  its  own  selection 
of  a  successor,  by  appointing  one  to  succeed  him,  intended  also  to 
Confer  the  power  <jf  declaring  that  no  one  should  succeed  him. 
This  would  be  against  reason;  there  was  a  motive  to  induce  the 
making  a  law,  that  the  owner  might  select  the  person  who  should 
enjoy  his  estate;  there  was  jio  motive  to  provide  by  law  that  it 
should  not  be  enjoyed  at  all.  On  the  contrary,  every  motive 
existed  to  deny  the  power  to  withdraw  property  from  the  uses  to 
which  it  was  adapted.  The  whole  tendency  and  aim  of  legiti- 
mate legislation  is  to  preserve  property  for  the  benefit  of  man,  not 
to  destroy  it    In  some,  communities,  slaves  have  been  so  far  re- 

f  garded  as  an  exception,  as  to  induce  the  passage  of  laws  author- 
izing a  master  by  will  to  manumit,  and  thus  to  reduce  the  amount 
of  property.  This  has  not  been  done  in  Mississippi,  and  conse- 
quently, if  the  right  to  appoint  a  successor  by  will  does  not  confer 
the  right  to  provide  that  horses,  ot  household  goods,  shall  not  be 
held  as  property,  it  does  not  confer  the  right  to  make  a  disposition 
of  slaves  which  shall  cause  them  to  cease  to  be  property. 
This  view  of  the  subject  will  derive  great  aid  from  our  keeping 

•  it  constantly  in  the  mind,  that  there  exists  a  distinction  founded  in 
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raaApn  and  nature,  between  my  right  to  go  with  my  property 
wheresoever  I  choose,  and  my  directing  by  wiH  that  it  shall  be 
carried  after  I  die.  The  Utw  of  nature  knows  nothing  of  states  or 
nations.  Its .  existence  preceded  the  formation  of  distinct  commu- 
nities; it  only  regards  man  as  a  citizen  of  the  world,  confers  on 
him  the  right  and  power  of  locomotion,  and  under  that  law,  he 
has  the  right  to  hold  property  so  long  as  he  lives;  and  to  go  with 
k  where'  he  chooses.  The  municipal  law  did  not  confer  this  right 
or  power,  n6r  has  it  abridged  it- 

"The  faculty  of  disposing  by  teetamei^t  b  the  nature  bf  civil 
law,  Or  at-mpst  of  the  law1  of  nations;  but  it  is  contrary  to  the  law 
of  nature,  by  which  death  deprives  a  man  of  every  right  over  his 
property."  We  here  see  the  fallacy  of  the  argument  that  wpuld 
prove  that  as  the  te&tator  might  go  with  his  property  to  Liberia, 
while  living,  he  might  by  testament  effect  the  same  after  his  dedth. 

The  law  of  nature  gave  hiiji  the  right  while  living,  and  there- 
fore he  might  do  so,  the  laws  of  the  land  being  silent  The  law 
of  nature  gave  him  no  right  to*  dtp.  so  by  will,  and  therefore  he 
could  not  after  death  do  so  for  the  same  reason,  that  is,  the  laws 
of  the  laqd  being  silent' 

We  point  to  the  law  which  conferred  the  right  on  the  living 
man,  and  that  law  denies  it  to  the  dead  Let  them,  then,  point  to 
the  law  which  confers  the  power  on  the  dead,  and  abrogates  the 
law  of  natufe.  When  this  is  done,  and  pot  until  this  is  done,  can 
we  say  with  the  chancellor,  that,  "  whatever  would  be  a  legal  dis- 
position of  a  person's  property  while  living,  would  be  equally  law- 
ful, when  disposed  of  by  lasjt  will  and  testament"  if,  by  the  word 
disposition,  he  means  the  sending  slaves  from  Mississippi  to  Liberia, 
there  to  be  free.  '  .  -    %  . 

The  chancellor  says,  "The  right  to  manumit  a  slave  is  perfect 
and  undoubted  at  common  law,  by  will,  deed)  or  otherwise,"  and 
upon  this  assumption  builds  much. 

I  have  already  shown:  1.  That  no  such  right  existed  at  com- 
mon law.  2.  That  if  it  did,  it  wafc  not  the  law  of  master  and 
slave  here.  3.  That  if  it  was,  it  overthrew  the  cause  of  the  ap- 
pellees. In  doing  this,  I  necessarily  refute  the  whole  of  the  chan- 
cellors argument,  for  it  all  rests  upon  his  assumption  of  false  prem- 
ises, that  is,  that  by  the  common  law,  this  was  a  valid  will,  and 
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being  so  it  remained  good,  unless  repealed  by  the  prohibitory  lav 
copied  in  hi?  argument. 

I  will  now  proceed  to  the  question,  whether  the  statute  does  not 
prohibit  this  emancipation,  even  if  independent' of  it  the  will 
would  be  valid.  The  chancellor  having  come  to  the  conclusion 
that  it  does  not,  we  must  examine  the  argument  by  which  he 
does  so.  . 

One  of  his  positions  is,  that  all  statutes  must  be  construed  in 
reference  to  the  common  law,  "for  it  is  not  to  be  presumed  the 
legislature  intended  -to  make  any  innovation  upon  the  common 
law;  further » than  the  case  absolutely  requires."  If,  when  tes- 
ted by  the  common  law,  the  will  would  have  been  valid,  and  i£ 
also,  the  legislature  has,*  id  the  statute,  used.  Janguage  so  ambigu- 
ous that  it  is  necessary  by  presumption  to  ascertain  the  meaning 
of  the  words,  there  would  be.  something  in  this..  But  inasmuch 
as  (he  common  law  -had  no  effect  of  that  kind,  and  further,  as  the 
words  of  the  statute  are  as  clear  and  distinct  and  free  from  ambi- 
guity as  the  English  language  can  make  them,  it  is  wholly  unal- 
lowable to  indulge  in  presumptions  at  all.  In  the  very  nature  of 
things  there  can  be  no  presumption.  It  ,is  a  well  settled  principle 
Of  law,  that  where  there  is  no  ambiguity  there  is  to  be  no  con- 
struction ;  in  fact  there  is  no  room  for  it.  '  It  is  a  perversion  of 
terms  to  call  it  construction. 

Something  is  said  about  the  reciprocity  of  the  duty  of  obedi- 
ence to  the  law,  by  the  citizen,  and  of  protection  on  the  part  of  the 
government  To  what  end  are  laws  ordained?  to  protect  the 
dead,  or  the  living?  From  whom  do  they  require  this  obedience?  • 
as  it  from  the  dead,  of  from  the  living?  If  protection  and.  obedi- 
ence are  correlatives,  it  follows,  that  where  obedience  is  with- 
drawn, the  right  to  protection  ceases,  and  the  dead  do  not  obey  the 
law.  What  are  we  thinking  of  when  we  talk  of  protection  and 
obedience,  in  Preference  to  human  laws,  and  a  man  in  his  grave? 
and  upon  this  idea  of  duty  of  protection  dne  to  him,  who  was  a 
citizen,  and  is  dead,  by  the  irfost  far  fetched  presumptions,  in  the 
very  teeth  of  positive  and  unequivocal  legislative  prohibition, 
wrest  from  his'  heirs  their  rightful  patrimony  to  bestow  it  on  his 
slaves?  What  obedience  is  due  from  the  appellants  to  that  gov- 
ernment which  thus,  through  her  courts,  protects  them? 
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It  is  said  that  the  counsel  referred  to  decisions  under  the  mort- 
main act,  to  show  the- construction  of  our  statute  of  emancipation. 
The  counsel  were  very  unfortunate,  through  the  whole  case;  in 
not  having  made  themselves  understood  in  any  part  of  it  They 
insisted  that  this  statute  admitted  of  no.  construction  Whatever, 
being  wholly  free  from  the  slightest  amtyguity.  They  referred 
to,  and  read  decisions  on  the  statute  of  mortmain,  to  show  that  the 
secret  trust  charged  in  the  bill,  in  Mrs.-, Reed's  case,  and  which 
stood  admitted  by  the  demurrer,  would  have  the  same  effect 
in  law  that  it  would  have  bad,  had  the  estate  been  expressly  de- 
vised upon  the  same  trusts  declared  in  the  will;  and  in  the  course 
of  the  argument,  when  the  subject  was  mentioned  of  legislative 
intention,  it  was  said,  th^t  if  the  court  were  at  liberty  ,to  go  into 
oodjecture  as  to  legislative  intent,  and  thereby  control  clear  and 
express  words,  it  was  as  reasonable  to  conjecture,  that  a  part  of 
the  object  of  the  legislature  was  to  effect  the  objects  intended  to 
be  effected  by  ttie  statutes  of  mortmain,  as  it  was  to  guess  or  con- 
jecture that  the  toily  object  was  to  prevent  the  increase  of  free 
negroes. 

This  would  not  have  been  adverted  to  now,  but  it  is  considered 
necessary  to  protect  the  humble  reputation  of  counsel  from  the 
consequence  6f  being  held  up  to  this  court  and  the  public,  as 
taking  so  many  distinctions  without  differences,  and  as  being  so 
wholly  deficient  in  discernment  as  they  have,  from  want  of  Mis- 
tinctness  subjected  themselves  to  be  censuted  with, 

I  come  now  to  notice  an  argument  which  is  supposed  to  lead 
"to  a  conclusion  that  cannot  be  resisted." 

We  are  told,  that  after  reading  the  title  of  the  act,  the  first  thing 
that  strikes  us  with  surprise  upon  reading  the  statute,  is,  that  a 
provision  in  relation  to  last1  wills  and  testaments,  should  have 
occurred  under  such  a  title,  instead  of  under  the  more  appropriate 
head  in  the  same  book,  "concerning  last  wills  and  testaments.'1 
The  mind  is  prompted  to  inquire,  what  necessary  connection 
there  is,  between  the  right  of  making  a  last  will  and  testament, 
and  a  statute  <(concerning  slaves,  free  negroes  and  mulattoes/ 

"To  which  one  of  these  distinct  and  several  branches  of  legislative 
concern,"  continues  the  argument,  "does  the  right  of  making  a 
will  fitly  attach  itself.    Is  it  that  part  which  relates  to  slaves,  <* 
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that  part  which  relates  to  mulattoe^  or  is  it  the  third  branch  rdar 
ting-  to  free  lipgroes,  with  which  the  right  to  make,  a  will  holds 
affinity?  The  surprise  gites  place  to  a  clear  perception  of  the 
reason  of  this  apparently  unnatural  association  of  subjects,  when 
we  perceive  that  the  provision  in  regard  to  testaments  is  exclu- 
sively directed  to  the  right  of  manumitting  slaves." 
'  It  does  not  appear  td  me  to  be  a  very  surprising  or  unnatural 
association,  that  when  the  legislating  ore  enactipg  a  law  on  the 
subject  of  slaves,  that  we  should  find,  in  it  a  provision  respecting 
emancipation,  not  as  the  chancellor  has  it,  a  provision  concerning 
"the  right  of  making  a  last  will  and  testament,9  when  they  were 
enacting  a  statute  in  which  from  its  title,  as  stated  in  the  argu- 
ment, "the  entire  legislative  policy  of  the  ttrantjy,  with  respect  to 
thesfe  three  classes  of  persons,  is  to  be  sought  for,"  it  seems  rather 
natural  than  otherwise,  that  the  legislative  mind  should  have  been 
somewhat  directed  to  the  subject  of  manumission.  That  a  ques- 
tion would  arise,  may  slaves  .be  manumitted?  and  this  affirma- 
tively decided,  that  a  second  question  might  reasonably  arise;  how 
may  slaves  be  manumitted  ?  and  in  considering  ot  this,  there 
is  nothing  very  unnatural  in  coming  to  the  conclusion,  that .  1.  It 
may  be  done  by  will.  2.  In  consideration  of  distinguished  ser- 
vices. 3.  To  the  state,  or,  4.  To  the  owner.  5.  With  consent  of 
the  legislature.  6.  An4  "it  shall  not  be  lawful  for  any  person 
being*  the  owner"  to  emancipate  tbem  unless  so  done.  Precisely 
this  is  the  provision  of  the  statute^  and  it  does  appear  that  such  a 
provision  holds  some  affinity  with  that  branch  of  legislative  con- 
cern which  relates  to  slaves,  and  the  conclusion  can,  without  any 
great  effort  of  mind,  be  resisted,  that  it  is  only  part  and  parcel  of  ' 
the  municipal  policy  of  the  country  with  regard  to  free  negroes. 
And  this  may  possibly  be  easily  done,  if  we  perceive  that  the 
right,  to  make  a  will  is  one  thing,  and  the  power  to  manumit  a 
slave,  by  will,  is  another.  That  the  one  is  a  power  to  con- 
tinue property  by  assigning  it  an  owner,  whilst  the  other  is  a 
power  to  discontinue  property  by  a  provision  that  there  shall  be 
no  owner. 

There  is  another  fact,  which  carries  to  the  mind  of  the  chancel- 
lor "the  clearest  conviction  that  the  legislature  intended  the  pro- 
hibition'to  extend  only  to  cases  of  emancipation  within  this  state, 
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where  the  slaves  were  intended,  to  remain,"  an<J  tbat  feet  ife,.<haft 
the  section,  after  requiring  the  sanction  df  the  legislature,  contains 
also  this-  provision:.  "nor  vgitjl  the  owner  shall  have  complied  with 
the  conditions  specified  in  such  act;"  and  this  clear  conviction  is 
produced  by  #is  satisfactory  reasoning,  as  far  as  I  see  its  force. 

Major  proposition.  "I  presume, .  that  tt\e  probable  conditions 
which  the  legislature  would  impose  in  such  case  upon  the  owner, 
would  be  such  as  requiring  of  him  bond  and  security,  for  thb 
good  behavior  of  the  negroes,  or  against  their  becoming  a  public 
charge."  ,  » 

Minor  proposition.  "Although  the  colony  of  Liberia,  is  an  ob- 
ject worthy  of  all  philanthropic  encouragement,  yet  it  is  not  to  be 
presumed  that  Mississippi  intended  to  extend  her  guardian  care  so 
far  as  to  protect  that  colony,  by  bopd  arid  security,  against  the^ 
evils  of  pauperism,  and  breaches  of  the  peace/1 

Ergo.  An  act  of  assembly,  declaring  in  express  terms  that  no 
owner,  of  a  slave  shall  manumit  hhn,  but  in  the  manner  therein 
pointed  out,  "extends  only  to  cases  of  emancipation  within  this 
state,  where  the  slaves  were  intended  to  remain." 

And  this  logic  is  sufficient  to  disinherit  my  clients,  and  wrest 
from  them  probably  more  than  half  a  million  of  dollajrs. 

The  last  argument,  by  which  it  is  proved  $at  this  statute  does 
not  extend  to  the  case  under  consideration,  is  this:  "The  rule, 
that  every  contract,  act,  or  agreement,  is  to  be  goyetned  by  the 
laws  of  the  place,  where  the  execution  or  performance  is  to  take  ' 
place,  is  one  of  universal  application.  The  execution  of  the  trust, 
in  this  case,  according  to  the  allegation  of  this  bill,  is  to  take  place ' 
in  Liberia.  The  laws  of  that  place,  then,  according  to  the.  rule, 
must  decide  upon  its  legality."  .  . 

And  is  the  validity  or  iavalidity  of  a  will,  executed  by  a  citizen 
of  Mississippi,  domiciled  in  Mississippi,  devisihg  estate,  real  and 
personal,  in  Mississippi,  to  be  tested  by  the  laws  of  Liberia?  We 
had  thought  that  there  was  some  difference  between  the  cases  of 
wills  and  contracts.  But  further;  if  this  case  is  to  be  decided  by 
the  law  of  Liberia,  may  we  not  ask,  what,  law  of  Liberia  conferred 
on  the  testator  the  capacity  to  make  this  will,  emancipating  his 
slaves,  and  giving  to  them  his  whole  estate,  real  and  personal,  or 
the  proceeds  of  it?    Upon  the  subject  of  the  gift,  in  certain  events, 
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for  the  establishment  of  a  school  in  Liberia,  I  would  only  make 
one  point  in  addition  to  those  made  and  so  ably  discussed  by  the 
senior  counsel  in  the  case.  Even  if  the  statute  43d  Elizabeth, 
was  not  repealed,  this  charity  could  not  be  enforced.  Under  that 
statute  no  foreign  charity  was  ever  established,  where  the  same 
would  have  been  void  as  a  domestic  charity.  This  is  intended  to 
be  a  charity  for  the  education  o{  free  negroes  in  a  foreign  country. 
The  courts  of  Mississippi'would  not  establish  it  ps  a  charity,  for 
the  education  of  free  negroes  in  Mississippi,  and  therefore  will  not 
do  so  for  their  education  abroad.    The  existence  and  promotion  of 

.  the  Romah  Catholic  Religion,  at  Rome  or  in  France,  comes  no 
more  in  conflict  with  the  policy  of  England,  than  does  the  educa- 
tion of  negroes  in  Africa  come  in  conflict  with  the  policy  of  Mis 
sissippi.    The  rule  under  the  statute  of  Elizabeth  is,  that  what- 

,  ever  our  laws  regard  as  a  charity,  our  courts,  pronouncing  those 
laws,  will  establish  as  such,  whether  domestic  or  foreign.  What 
our  laws  do  not  recognize  as  a  charity,  we  cannot  enforce,  for  our 
courts  are  only  organs  of  those  laws. 

Comity  is  extended  far  enough,  and  as  far  as  it  can  be  lawfully 
tarried,  when  we  permit  the  wealth  of  the  state  to  be  carried  to 
foreign  parts,  to  sustain  a  foreign  institution,  for  the  benefit  of  a 
class  of  persons  to  which  we  would  extend  the  same  at  home.  It 
does  not  extend  to  sending  our  wealth  abroad,  to  coder  benefits 
on  a  particular  class,  when  we  would  not  at  home  extend  the 

.  same  benefit  to  our  own  people  of  the  same  class.  In  no  instance 
known  has  it  been  done. 

Mr.  Justice  Trotter  delivered  the  opinion  of  the  court 
In  considering  this  case,  I  hove  not  deemed  it  necessary  or  pro- 
per to  follow  the  counsel  into  the  wide  field  of  discussion  upon 
which  some  of  them  have  entered,  nor  to  examine  the  elementary 
questions  which  have  been  raised  and  very  ably  argued.  The 
doctrines  which  have  been  insisted  on,  as  the  foundation  in  part 
of  the  title  of  the  appellants,  have  formed  the  topics  of  fruitful 
controversy  with  philosophers  and  jurists,  and  are  not  yet  settled 
in  the-  judgment  of  mankind.  Perhaps  they  never  will  be,  so  far 
at  least,  as  to  command  a  universal  assent.  In  view  of  these  ecu- 
^derations;  it  is  quite  unimportant  that  this  court  should  express 
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an  opinion,  and  more  especially  so,  since  the  question  has  been 
settled  by  the  paramount  authority  of  the  legislative  will;  so  thai 
whether  the  title  of  the  appellants  as  heirs  at  law  of  Isaac  Ross 
their  ancestor,  to  the  property  he  possessed,'  be  derived  from  the 
law  of  nature,  or  the  positive  constitutions  of  the  society  of  which 
they  are  members,  is  quite  immaterial  to  the  present  inquiry,,  since 
it  is  very  evident  they  have  the  title  by  law,  unless  their,  right 
has  been  defeated  by  a  valid  and  effectual  disposition  made  by  the 
deceased.         "_•.■■  v 

I  shall  therefore  proceed  to  consider  the  question  presented  by 
the  record,  whether  the  provisions  in  the  last  will  and  testament  of 
Isaac  Ross,  for  the  disposition  of  the  slaves  claimed  by  appellants, 
are  legal  and  valid,  so  as  to  defeat  the  title  of  the  heirs. 

The  will  directs  the  appellees,  as  the  executors  of  the  same,  to 
transport  to  the  eoast  of  Africa,  such  of  the  .slaves  of  the  testator, 
as  shall  elect  to  go;  there  to  be  settled  in  Liberia  and  remain  free. 
Is  this  trust  raised  in1  the  will  authorized  by  law,  or  is  it  repug- 
nant to  any  provision  of  the  laws  of  this  country,  so  that  its  exe- 
cution may  be  rightfully  restrained?  It  is  urged  by. the  appel- 
lants, that.it  is  a  will  ibr  the  emancipation  of  slaves,  and  as  such, 
iis  opposed  tp  the  law  and  established  policy  of  this  state.  Thai 
there  is  a  mode  provided  for  the  .manumission  of  slaves  in  this 
country,  and  no  other  can  be  permitted;  that  skives,  in  this  state, 
are  property,  and  the  subject  <tf  absolute  dominion,  is  an  undenia- 
ble proposition,  since  they  have  been  so  constituted  by  direct  legis- 
lative enactment.  Hence  it  is  equally  evident  that  their  owner 
may  emancipate  them  or  in  any  manner  renounce  his  right  upon 
the  clear  principle  of  having  die  power  to  dispose  of  .his  own 
property  as  he  pleases.  The  ability  to  devise  or  bequeath' all  his 
property  by  last  will  and  testament,  .is,  conferred  upon  the  owner 
in  general  terms  by  the  law  qf  this  state.  Rev.  Code,  p.  32,  sec.  14 
It  follows  of  necessity,  therefore,  that  the  trust  raised  in  the  will 
of  Captain  Ross  is  legal,  unless  there  is  something  in  the  character 
of  slave  property  which  excludes  it  from  the  control  of  this  gene- 
ral dominion  or  power;  and  this  I  take, to  be  the  true  and  real 
ground  of  our  inquiries.  For  unless  the  law  has  imposed  modifi- 
cations or  limitations  upon  the  power  of  disposition  in  regard  to 
slaves,  which  do  not  exist  in  relation  to  other  property,  the  present 
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controversy  must  be  considered  as  at  an  end.  Considerations  of 
policy  might  well  justify  legislative'  regulations  as  to  the  method 
of  emancipation,  as  that  it  shall  be  done  by  deed  or  will  sanctioned 
by  thedegislative  authority  in  consideration  of  meritorious  service* 
to  the  'master,  ,or  distinguished  services  to  the.  state,  and  under 
proper  guarantees'  that  they  shall  not  becoifce  a  public  charge. 
And  accordingly  *the  legislature  have  prescribed  Imitations  in  sub- 
stance  such  as  the  foregoing  upon  the  right  of  emancipation.  The 
act  of  1822,  embodies  these  rules,  and  declares  the  policy  of  the 
state  in  relation  to  slaves,  free  negroes,  and  mulattoes. 

If  the  will  in  this  case  provided  for  the  manumission  of  the 
slaves  in  this  'state,  it  would  then  unquestionably  be  opposed  to 
the  principles  of  this  statute,  and  could  not  be  enforced.    And  it 
would  be  inoperative  for  the  same  reason*  that  a  deed  or  any  other 
instrument  for  the  same  purpose,  executed  by  the  testator,  would 
have  been  so.    It  is  not  then  because  the  intention  to  manumit  is 
expressed  in  a  last  will  and  testament,  that  it  must  be  defeated, 
but  it  is  because  the  policy  of  the  state,  which  is  declared  in  the 
act  ef  assembly,  is  opposed  to  such  intention  in  any  form.    No 
one  can  by  his  mere  act,  unsanctioned  by  the  public  authority,  sec 
his  slave  free  in  this  country,  either  by  will  or  deed.    And  hence 
what  he  cannot  do  himself  cannot  be  done  by  trustees.    That 
which  he  cannot  do  by  his  own  act  whilst  living,  cannot  be  done 
by  his  executors  when  he  is  dead.    No  man  can  delegate  to 
another  a  power  which  he  does  not  himself  possess.    Capt  Ross 
could  not  in  his  lifetime  by  any  instrument  or  act  grant  freedom 
to  his  slaves,  as  a  boon  to  be  enjoyed  in  this  state.    That  would 
frustrate  the  policy  of  the  statute,  which  is  opposed  to  an  augmen- 
tation of  free  negroes  in  the  state;  a  result  hazardous  to  the  safety 
of  the  owners  of  slaves,  and  the  security  of  the  public  peace.  This 
I  take  to  be  the  full  scope  and  design  of  the  statute.    It  may  well 
be  urged,  therefore,  as  it  has  been  in  every  the  most  forcible  and 
ingenious  form  of  argument,  that  the  appellees  cannot  be  suffered 
to  execute  the  trust  expressed  in  the  will,  assuming  it  to  be  a  trust 
for  the  emancipation  of  slaves  generally.    But  die  question  pre- 
sented in  the  record,  is  not  whether  the  testator  had  the  ability  to 
manumit  his  slaves  without  the  consent  of  the  legislature,  but 
whether  he  possessed  the  power  to  send  them  to  Africa  there  to 
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remain  free.  It  is  true  that  the  freedom  and  happiness  of  ban 
slaves  appears  to  have  been  the  object,  an  object  he  had  power  to 
pursue  by  any  means  not  incompatible  with  the  laws  of  this  state. 
The  act  of  transporting  them  to  Africa,  there  to  remain  .free,  does 
not  seem  to  be  an  act  of  manumission  within  the  meaning  of  the 
statute,  or  its  spirit  or  policy.  No  question  has  been  made  of  the 
power  of  the  testator  to  carry  his  slaves  to  Africa  in  his  lifetime. 
Nor  indeed*  was  it  possible  to  have  raised  such  question  without ' 
a  manifest  absurdity.  The  power  to  have  done  so,  Resulted  to  the 
testator  as  the  owner  of  the  slaves  from,  his  acknowledged  right 
of  absolute  dominion.  Having '  this  power  himself,  it  was  cer- 
tainly competent  for  him  to  employ  another  to  do  the  same  thing, 
or  to  direct  it  to  be  done  by  his'  executors,*  who  are  trustees  to 
carry  his  intentions  into  effect.  But  it  has  been  urged  that  .the 
trust  in  die  will  was  raised  f jom  a  studious  design  to  evade  the 
restrictions,  upon  emancipation  which  the  policy  of  the  state  has 
imposed,  and  was  a  fraud  upon  the'  law.  And  thist  is  really  the 
substantial  gravamen  of  the  whole  of  the  able  and  learned  argu- 
ments which  have  been  offered  to  defeat  the  executioi*  of  the 
•will.  But  this  general  charge  of  fraud  is  assumed  merely  as.  an 
inference  of  law,  from  the  character  of  the  trust  set  forth  in  the 
will,  not  based  upon  any  facts  urged  in  its  support.  But  this 
geneVal  way  of  imputing  fraud  to  a  transaction  which  is  fair  and 
legal  upon  its  face,  without  reference  to  any  extrinsic  or  collat- 
eral act,  is  not  sufficient  to  defeat  it  Nor  was  it  upon  this  ground 
that  the  cases  were  decided,  which'  have  been  relied  ori  by  the 
appellees  in  support  of  their  title. 

The  case  of  Hinds  et  at.  v.  Brazeale  et  ah  which  was  decided 
at  a  former  term  of  this  court,  2  Howard,  837,  proceeded  upon  a 
state  of  facts  very  different  from  that  developed  in  the  pleadings 
in  the  case  at  bar.  :  In  that  case,  Elisha  Brazeale,  the  testator, 
left  his  residence  in  Mississippi,  and  carried  the,  slaves  in  contro- 
versy with  him  to  Ohio,  and  there  executed  a  deed  of  manumis- 
sion, when  he  returned  with  them  to  his  home  in  this  state.  His 
will,  subsequently  made,  directed  their  manumission  according  to 
the  deed  before  executed  in  Ohio,  and  assuming  them  to  be  free 
in  virtue  of  the  deed,  devised  all  the  property  of  the  testator  to 
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them.  The  deed  of  emancipation  was  held  void,  because  as  a 
contract  for  freedom  it  was  to  be  executed  in  Mississippi,  whose 
laws  and  policy  forbid  it  in  the  mode  then  attempted,  and  because 
the  farcical  excursion  intp  Ohio  by  the  testator,  his  immediate  re- 
turn into  this  state  with  the  slaves  to  his  former  residence,  and 
continuing  there  as  a  citizen  up  to  the  period  of  his  death,  with 
the  other  circumstances,  demonstrated  his  intention  to  evade  the 
laws  of  the  state  and  commit  a  fraud  upon  their  provisions.  "  It 
is  a  settled  and  sound  principle,"  says  the  judge  who  delivered 
the  opinion  of  the  court,  "Jthat  no  state  will  enforce  .a  contract 
made  by  its  citizens  elsewhere  in  violation  and  fraud  of  its  laws." 
This  is  the  general  principle,  and  the  rules  of  national  comity  are 
not  to  be  enforced,  or  cease  to  be  binding  when  the  execution  of 
the  contract  is  forbidden  by  a  great  principle  of  state  policy.  But 
how  can  the  application  of  the  doctrines  of  that  case  be  invoked 
to  restrain  the  execution  of  a  trust  for  the  bona  ./fo/e  transportation 
of  slaves  from  Mississippi  fo  Africa,  there  to  remain  free?  That 
case  went  on  the  ground  expressed  by  the  court,  that  the  deed  of 
emancipation  having  been  made  in  Ohio,  in  pursuance  of  a  scheme 
planned  and  executed  to  evade  the  rigor  of  the  laws  of  this  state, 
was  to  be  treated  as  a  deed  made  in  this  state  and  to  be  executed 
here,  and  therefore  clearly  void. 

It  will  not  be  contended,  however,  that  the  testator  had  not  a 
right  to  take  the  slaves  to  Ohio,  and  leave  them  there  in  the  en- 
joyment of  freedom,  according  to  the  constitution  of  that  state. 
Placed  thus  beyond  our  limits,  their  freedom  could  not  be  the 
subject  of  animadversion  by  the  municipal  laws  of  Mississippi, 
whose  rigorous  police  regulations  on  this  subject,  were  designed 
for  the  security  of  slave  owners  in  the  state,  against  the  dangers 
of  too  great  an  increase  of  free  negroes,  whose  example  and 
whose  means  too  of  sowing  the  seeds  of  mischief  of  insubordi- 
nation, perhaps  of  revolt,  amongst  the  slaves  in  their  neighbor- 
hood, was  very  justly  to  be  apprehended  and  guarded.  It  is  not 
the  policy  of  Mississippi  to  augment  her  slave  population.  In  her 
written  constitution,  she  has  spoken  her  will  in  unequivocal  lan- 
guage, and  the  fiat  there  made  of  her  future  policy  has  been 
seconded  by  the  sternest  legislative  sanctions. 
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As  the  case  of  Hind^?.  Bfazeald  ifodidftd .  the'  d^ed  of  iifcanci^   - 

.  patioiy  to  1)0  vdfcl/on  the  ground  thaUCwaa  to  be  considered  as  a 
deed  made  in, Mississippi,  'sb  fre  case  so  miich  relied  an  by  the 
appellant,  pf  Haywood  ti.  Cravepsfe  exeeutow,  2  X  C.JLaw"  Rep. 
§57,  decides  the  trust  created  %4>y^the  ^ill  in  that  case  to  be  void  . 

.  under  {hp  statute  of  North  Carolina,  ipAere.  the  trust.  Was  to,  be 
e*ec*it<*L  ♦•  The.  wiH  gave  certain  slaves  to  the  executors,  in  trusty 
to  have  thejto  emancipated  and  set  free  by  the  'fcws  <rf  that  states  , , 
Bat  by1  fthe  fe«$  of  North  Cardvia  the  executors  bad-no  such  * 
power,  arid,  aA  ittyfes  q,  bequest  t)fseinaocipatio^  to  take  ejfyat    \ 

■  Under  the  Ia,wft  of  thp'  state,  it  Was'  prbper by -enough  held  to  he 
void.  And  the  othflrctees  will  be  jburid;  Upon  examination,  to 
relate  to  bequests  of  a  similar  character,  <or  to  contracts  whoe#. 
execution  aje  foityidden  by  the  latfs  of  the  state..  I  have  not  been 
able  to  prooure  all  the  caqgs  cited  by  the  counsel  fof  the  appel- 
lantSj'but  fed  'satisfied,  from  the  principles  established  in-  those 
which  havu' been  ^  examined,  that  th^  vie W5  above  presented,  ate 
not  shdken  in  any  of  themj  and' more  especially  since  they  are  so  \ 
fully  sustained  by  the  cases*  ofMcOutche?  t/.  ^Marshall.    8  Peters,' 

•  2$&;.  2  pall's  R.  319,  357;  8  Lou.  R.  475;  U  do.  499;  14  o.  410^ 
6  Yer.  *19;  ,7  do.  65&.    •"     '%-      '    •      '     .  •.'«  ■ 

1  Being  thus  clearly  of  opinion  that  the.  fcftist  created  hf  the  will 
Of  the*  testate*  is  valid,  it  is*  not  considered  necessary  to  exanriba^ 
the  other  questions  which  have  been  faisec*  on  th*  argument 
The  d&ret  of  the  chancellor  must  be  afflrme^,  with  xnsts  to  the' 
appellees.  •  •    %    .  .<    |/    .       ' '  ■  ^ 

.  Since  the  opidion  in  this  case -vwas, delivered;  I  have  met  with 
the  case  of  Frazier  *t  al.  v.  Frazier>  executors,  which  waa  dect 
ded  by  the  Court  of  Appeals  in  South  Carolina,  as  late  as  the  year 
18?5,  and  reported  In  2  Hill's  Ch.  R.  305.    The  identical  question    * 
which- was  raised  Under  Mrs.  ReedPs  wilt  arose  in  tljat;  was  ftilly 
discussed  at  the  bar,  and  received  the  most  careful  examination  of  • 
the  court,  who  held  the  trust,  to  be  a  valid  one,  which  the  execiF.   • 
tors  might  be  compelled  to  execute. 

The  bequest  in  the  will  of  John  Fvazfer,  Which  gave  rise  to  the 

controversy  between  the  heirs  and  the  execjutors,  was,  that  the 

slaves  of  the  testator  should  be  hired  out  during  the  life ;  time  of 
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•    Jiis  widow>  and  that  after  her  death  the  whole  of  Ihem  should  be    / 
set  free  by  his  executory  &sc.  •  "The  interest  of.  the  money  is  to 
enable  thtim,  with  the  assistance  o(  government,  to  go  tojSt  Do- 
mingo,  to  l>e  colonized,  or  to  any  port  that'  they,  .with  the  govern-1 

,  meat,  may  cfroose.?'  Upon  the.  <Je*th  of  the  widow  4be  executors 
seized  thfe  negroes,  with  tlie  vie*  *  of  carrying*  the  will  i^ito  effect; 
and  a  bill  \fras  then  Bled  by  the  next  of  km,,  claiming  tb^  ne-* 

.  groee,  6cei       .-. .  '  '  ••    •.     .",•-.» 

The  act  of  1830,  of  that  sftie;  provides  "that  no  s)ave  shall  be 
emancipated  but, by  act  df  the  legislature^5  .*  The  court  say,  that,  - 
although  the  provision  is  general,  and* might  seem  to  prohibit 
emancipation,  out  of  as  well  as  within  thp  state,  by  a  citizen,  yet 
such  construction  would  be  manifestly  contrary  to  the  spirit  of  the 
law.  "The  evil  yrts  the  iiicrease  of  free  negroes  in  the  state  by 
emancipation."  *  "The  removal  of  steves  belonging  to  citizens  of 
die  state,  and  their  emancipation  in  .parts,  heypnd  her  territorial 
limits,  was  no  injury  to  her"  *4t  wilt  riot  'be'  denied,,,,•  say  the 
court,  in  dontinfl&tiojf,  Mhat  the  owney  might*  haVe  reprieved  his 
slaves  from  this  state  at  any  mothent  and  for  any  purpose' he 
pleased."  .  And  it  is  laid  down  asr  a  general  rule;  to  which  thrte  is 

.  no  exception,  unless  by  e*ptess  statutory  provision,,  "that  the 
owner  of  prpperty  may,  by  his  jwilfydhreet  his  executors  to  dis- 
pone *>f  it  in  any  way  which  Ad  coiikL"  . 

The  importance  df  the  ca$e  to  the  parties  ajrd  >o  the  country, 
the  zeal  with  Wliich  the  able,  counsel  \^ho  'argued  it  resisted  the 
conclusions  x>f  the  court,  as  well  as  the  agitation  it  tias  produced 
in  the  country,  ^^  the  reasons  which  have  indtfeed  me  to  adduce 
tbi?  superadded  authority  to  support  the  judgment  of  the  court. 
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Mays  i?.  Rode,  et  al.  '•  ,    .' 


•i  .- 


An  application  for  the,  appointment  of  a  receiver  y  one  wjiieh  i*  addressed  to  the 
wound  discretion  of  the  court,  ta\fi  fxereised  as  at\  auxiliary  to  the  attaintnert  of ' 
die  ends  of  justice.  •         '     'x     *  >.*        .       '       *    .  *•,  ;'.  *. 

In  order  to  obtain  the  appointment  of  a  receiver*  the  plauiliff.nmft  sbow,*Arsfe  cithe? 
tliat  he  has  a  dear  rjg^t  to  tjie  property  k$e]ft  or  that  he  ha^  *some  Keif  upon*  it,,  or  > 
that  the  property  constityteq  a  special  fond  to  Whicji  he  has  a  rj^ht  to  resort  for  the  • 
satisfaction  of  hijuclajnv  Secondly;  that  the  possession  of  the  property  ty  the  de- 
fendant was  obtained  By  fraud,  or  thai  tha  property  itself,  or  the  income  arising  from 
it,  is  in  dange/  of  loss,  from'the  neglect,  waste;  misconduct  or  insolvency  of  the.  de- 
fendant.        *    '     |*.    '  *  •♦     s  *  \       ••''.' 

A  purchaser  of  real-estate  at  sheriff'*  safe  may  af>ply  4o.  the  chancellor  to  let  aside  A 
deed  of  the  property  sx>  purchased/ Which  had  been  ftmde  to  defr»u<J  ttye  judgment 
creditor,  and' the  court  wifl  extend  to  the  purchaser  thto  same  roqirdies  and. pleasure 
of  relief  that  would  have  beeifc  afforded  to*  Hie  judgment  creditor  himself.*  - 

A  ifiotion  to  appoint «  receiver  will  not  be  heard  until  the  dofea&ant  has  had  notice,  If 
•ii  be  practicable  togfeenotioa.  "    •  •.« 

•'■     •   .         '  <    .'  '  .      '  •      »  ».-•  •••  '  j        .  V  t 

•'  .This  bill  charges  that  Frederick  &  Rose,  one  orfhe  defendant^ 
had  in  his  possession  a  lurgpe  estate  consisting*  ,of  town  lots;. in  die 
city  of  Jackson,  goods,  wajres^  and  merchandise,  phosefc  in  action, 
And  m6ney;«th»t  he  Was  indebted  to' several  .persons  hi  a  laige 
amount,  and  being  so  indebted,  he  designed*  to  defraud  his  credi- 
tors; that  in  pursuance  of  this  design,  on -the  5th  of  November, 
1839,  he  executed  his  deed  to  Benjamin  Rose,  another  of  the  de-v 
fendants,  and  his.  brother,'  conveying,  tp.hkn,  purporting  tt>  be  tfor 
the  sum  of  nineteen  thousand^doUaps,  the  lots  In  tfre  city  of  Jack- 
son; that  he  retained  the  .possesion  «©f  said  property;  and  as  a 
means  of  doing  so,  and  as  a  cover  for  .the  fraud,*  and  ttt  enable  thp 
said  F.  C.  Rose  to  carry  on  the,  business,  and  to  haVd  the  sole  con* 
trol,  and  management,  and  beneficial  interest  in  the  said  property) 
the  said  Benjamin  Rose,  on  the  2nd  of  tfecember,'  1839,  nnadq  a 
power  of  attorney  to  him,  -giving  him  a  general  and  uninvited 
power  to  transact  all  his  business,  and  to  use,  -sell  or  dispose,  of  the 
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'  property  at  his  will  *nd  pleasure.    That  uncfcr  colour  of  this- 
.    power  of  attorney,  said  Frederick  conducted  and  carried  on  an  ex- 
tensive business  in  buying* and  selling  various  articles,  and  particu- 
larly in  the  purchase  of  cotton;  and  that  all  these  transactions 
.  trere  carried  on"  by  the  money  of  said  Frederick  in  reality,  though 
-  he  professed  to  act  as  the  agerit  pf  said  Benjamin;  that  said  Ben- 
jamin i4  a  young  man,  recently  arrived  ift  the  country,  scarcely 
able  to  speak  the  English  language;  that  he  was  very  poor,  had 
'  t^en  acting  iy  the  capacity  of  a  clerk  for  his  brother,  was  depend- 
ant for  sypport  solely  upon  his  own  exertions  and  the  bounty  of 
his  brother,  and  had  no /means  of:  his  own  whatever  to  have  en- 
abled him  to  become  the  pttteiuuser  y>f  property  for  so  large  an 
1  ajnount;  and  that  this  pretended  sale  and  conveyance  of  the  prop- 
•  grty  was  fraudulent, ,  find  d&igned  to  hinder  and  defraud   the 
creditors  of  said  Frederick.   '  That  by1  virtue  of  several  executions, 
in  favor  of  Elihu  Shields,  Scott  <fe  Avery,  and  the  complainant, 
amounting  in  all  to  about  «the  sum  of  eight  or  nine  dipusand  del- 
.   lars,  the  said  houses  and  dots  were  levied,  oh'  add  sold  by  die 
sheriff  pf  Hinds  county K and  complainant  became  the  'purchaser, 
ancj  received  the  deed  of  the  sheriff  for  .the  .same.  .  That  said 
Frederick,  a§  the.  pretended  agent  of  bfc  brother,  retains  the  pos- 
session of  said  property,  and1  has.  rented  out  the  same  Xo  various 
Individuals,  and  is  receiving  the  rents  and/profits.of  the  same,  and 
refuses  to  relinquish'  said,  pretended  claim,  and  -thereby  throws  a 
cloudupoa  the  title  of  said  complaining  and  who,  by  reason  of 
•aid  refusal,  is  compelled  to  submit  to  a  loss  of  the  rents  and 
profits  which  arise  from  the  said  houses  and  lots.    The  bill  prays 
that  it  receiver  be  appointed  to  collect  the  rents  and  profits  arising 
out  of  the  said  houses  and  lots,  during  the  pendency  of  this  suit, 
to  hold  them  sutjject  to  the  order  of  tbe  cOujt,  upon  its  decision; 
to  beep  said  premises  in  repair,  and  rent  out ,  the  same;  and  also 
that  the  titlcof  complainant  be  quieted,  and  he  be  put  in  posses- 
sion, of 'the  saihe,  <fec.   ,        , 

•  Upon/ the  motion  to  appoint  a  receiver,  the  complainant  also 
produced  the  affidavits  of  E<  M.  Avery  and  William  H.  Elam, 
who  certify  that  in  1839,  they  were  in  the  employment  of  said 
Frederick  &  Rose,  as  clerks  in  his  store;  that  some  time  in 
Ocfober>  between  the  fifth  and  tenth,  Benjamin  Rose  came  also 


Wa>  tlfc  e^oftnent  of  hit  frotjrer,  who  i^Wrtflifolly  fl**  V»  / 
'a*  h*  wan*  <*>  to  th*  &W*  to  po^is*  goctfs;  tHat  Frederick  hid 
to  puftAase^Htthes  a^  that  they    . 

had  every-  opportunity  ^frqwitog*  a^at  thd^/eupun^ifcefc  <of  , 
said  BeDJ^r^Wtha^be  h^4  po  toeaus  wttattofer  o^.ttis  Unrfl;  . 
*  that  lie  never  spW^bf  ^  ,£ti*n0yv  that  he  bad,  nor  djd  thqy 
know .  of.  407  money  eva  fea*ta$;  pissed  ,froa*  saijqL  Bejysapn'  to    '. 
takljftttjeritik,  for  s^iww^  W^^and  tbftt  tbejt  Ate  confi- 
dent no  tuck  suvtef  taotaey,  a£  nineteen  thousand  di£a^tfe>uld 
lhay»  passed  withwt  4h&r  .kifowiag  it  '  tfotioe.  of  (he.  motion.  t* 
appoint  a  receivei?  wad  ^Isig^n,       ?      .  j, .■»...    ^.   V\      Vi  ' 

Rucscb  and  YEjaaEive.for  feottoa  to  appoint  a  receiver^  *  -       •  -;  t 
1.  One  of  the  heads  &f  jurHjdwtJQn  in  a  co^rt  Lof  eqi^ty  i#,  to 
protect  property  pending,  tftigal>ou 'in  *  ooukt  i£  W^'ivid  it  {fepe*/ 
aarily  foUow$^that  upon  A.pwpe*  cfrt,  a  co^rt  of  eqmity  mil  pfOn 
tect  property  .pending  litigation  fieW  itteTg  by-the  appointment  of 
a  receiver.'  Sliii well -vi  WHli^rp^6 ..MULB^-3&    The^estion, 
then,  to  which JL  will  direct' the  trion&m/tif  the-. court  is,  whether  ' 
'the  Jbfegoing.  praentp  a  proper  cfcri}  lor  ihfe  appointment  6f>'  . 
.ta*tivfert  .'/  *0  .'•■,  •''    ;    '    .'./.  •  >*.  .  .. ..'..%.%     \"  .  /  'f.  "..•• 

*•  .Tl^;^iBiQifefofihe  right  10  ^ppofcfU  a,,  receive^  rtjste  in  t&q  ,. 
tott&ddfcctetioa^^  < 

and  rti*ftafttfe.that  some  ihdtifeient  perpony  itod&r  apposed  topiir   » 
fity;  ahopW  .receive  the  issues  add  profits,  for  the  greater  safety  of 
anthapwtie»cp^cerattj.    V^rj>Jank  v.  CteW^iWi^  I  Jol^- 
C^^.6T;  ^Stp.Eq.  133;  3A*.564.    And  the  tftepripsfele  \. 
.which  should  govern  the  court  in.  the  epercife  .of  aijtoh  adWfetion; , ' 
la  that,  the  fund  is  in  danger.    Hopk.  Rep.  459.    W»^4tet&  th*  '  . 
this  is  a  case  where  the  fund  isih  daqgep,  fcad.is  the^^bte  a  proper 
subject  upon  which  ai  court  of 'equity  should  exqrt>ise  this  'poprpr* 
It  is  one  given  for  a  valuabtpaad  important  purpose,  to  aid  a  party  ,.  - 
who  has  rights,  that  he  canupt  obtain  imn^iately,and  w*HQh\arii  •  - 
likely  to  bo  destroyed,  if  not  restraiuedi    The  J$l .  charges  ihpi ' 
the  defendant  has  been  guilty  of  a  fraud  in  (hp  ti^Mer  of  ilia, 
property;  and  the  facts  stated  in  the  bil^  ahd.90fori^  t*,  4stUHish  p.  H  # 
most  glaring  and  palpable  case  of  fraud.     A  receiver  wiJ^  he  1^   ; 
pointed  in  cases  where  a  fraud  is  shown,  aqd  thefrtf  is  jfedaqp?  »   ' 

59#  ''•:••    •.'•'■■    - 
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'.  ft  bethg  wasted.    J ttrit  Bap.  JJ7,  cfed;  3Haf.  &fier.  Bq.»«- 


JOT-  And  there  toe  cm*  where  the  court  trill,  before,  answer, 
appoint  ft  receiver,  bpoa  affijUvit,  an  .ease*  of  firfeud,  combined 
with  danger  to  the  property.  *  2  Med.'  Chan*  23%  16  Yes.  Rep. 
09;  3  liter.' Rep.  <Wt;  Yea  t>.  Btrpett,  2  -Bid.  Ch.  Cta.  158;  13 
Yes.  166,  Hngoenltr  t.  Baoely;  Ibid,  $66,  Mtddteton  *.  Dodswell; 
16  Y^e.  9631  Duckworth  *.  Tmifctd;  1  Jfall  &  Bealty,  Maguiie  * 
Atle&v  There  can  be  no  dotfht>o£  the  grossest  fraud  bong  com- 
mkted  in  the  caee  before  the  equrt  fc  aU  the  fciwmtratsnces  coo- 
aeoted  with  the,  transaction,  the  ^dto$,  which  are  laid  down  .in 
the  hooka,  are  (Tiseoverable.'  Tbfe  indebtedness  of  the  party,  the 
cokweyance  to  a  Jbrothor— tl>at  brother  poor,  add  unable  to  pay  the 
amounts-keeping  possession  of  the  property  end  using  it  as  hia 
own,  under  a  presided  power  of  Attorney,  the  receipt  of  the  rents 
arid  profits  of  the  hoi&ea^pfeswit \a  cA#  of  fraud  so  strong,  that 
die  mow  sceptical  eagttet  doubt*  of  .the  intended  with  which  the 
property  was  transferred  from  Faedfcrick  to  Benjami^  Rose. 

In  cases  of  elegit,  end  (Xttffictibg'leg*!  aad  equttabte  debts  and 
tights,  upon  the  estate/it  is  acoraqrton  eonrte  toap^owit  m  receiver 
hat  the  benefit  of  all  Concerned!  2  Stor.  Etf.  131$  1  SwmsL  Rep. 
89;  2  fix  125:  An4  ip.  cases,  ofeo,  ^foere  an  estate  is  held  by  a 
party  under  4  title  ofetair>ed  by  'frtod^ehher  actual**  eonstroo 
tire,  a  receiver  will  lie  appointed  ~  3  Stor.  Bq.  13$  13  Yes.  166; 
6  Madd. Rep.  48;  3. C.  JfacoV*  Rc$.  2fla 

tjttt  it  is  not  infrequent  lor  a  bill  quia  timet  to  *sk1t>t  ihe 
aj^xrintaent  of*  receiver  kgaiAst  a  party  who  is  rightfully  in  pbs» 
session,  or  entitled  to  die  possession  of  the  fund,  where  die  factJ 
alleged  and  proved  show  that  there  has  been  an  abuse  of  the  fund;. 
Aat  tta**is  some  lbs*  or  probable  loss  of  the  fund;  or  a  waste  or 
misapplication  of  them;  or  there  is  danger,  fjrom  the  bankruptcy, 
insolvency,  or  pei^pn^  fraud  or  taiscotidtibt  of  die  party,  equity 
will  withdraw  it,  and  ptoce  it  in  the  hands  of  a  receiver.  2  Stor. 
%  130;  Jer.  Eq.  Juris.  174,  .249,  200.  See  Edwaids  v.  Cien- 
Aaw;  1  >McC<rfs  Chan.  Befk254,.for  a  case  where  a  receiver  was 
appointed,,  .  ' 

.     2.  The  court  will  appoint  a  receiver  before  answer,  upon  affida- 

▼it,  whenever  the  fiind  is  in  danger.    13  Yes.  Rep.  266;  16  lb.  69; 

,  18 lb.  382;  4Fripe>s  Exc.  Rep.  346;  2  Bro.  Ch.  Cases,  167;  1  Jac 
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u  /.      *ppearfty  affidavit  •ISeMtto  0hwPi^6».    «te^  2  J*c.  m< 
ii  ';   ;     Wdfc^flo^hm>.%odd.,    <  *;*"   %  •    *..  %       ../* 

i> ,  «\  \  '■ "    III  the  case  of  BtoodgW  *.£»■&*,  4  Paige's  CH  K^p.  *7*,  the 
i         '  chancellor;  saytf,'  "The*  vice-  chancellor  ym  wr«pg  in  ^opposing) 

that  a  receiver  could  not  be  appointed,  9»tiL  after  tin  deiwadants 
f   ',  hadpotin^drani^*    By^^ 

I     - '  / .  chancery  to  England, **% Jeeave;  wjts  ju*  app&ttiied  until  after  the 

v4Mta»lng^  inof  deferidagt*  answer.  *TMt  TwacW  appear*  to  him 
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, '(-' '  -   1>e^  first  broken  in  liponbfL^ 

I  yon,  the  master  of  ^beroila,  *pp«nteA%a  .receiver*  before,  aitf#e?f 

in  the  caseof  Van  v.  BtnMt,  ift  1787,  »«w,  13h.  Gaa.  Jty*  ,,  Tfc  - 
,  chancellor contioriaa,  tJtpi  itrippearfc  label  well  tattled;  both  for*  * 

and  in  England,  that,  a  reciter  may  fr?  appointed  Wbre'aaswe^ 
if  the  complainant  c£n  satiWy  tba  aouji  thjit  he  baa  aij  equitably  ;• 
claim  to  the  property,  in  eototwrenry;  and  dial  e>  feeeiver  is  ncoes*  * 
•  aary  to  pr^serWthfc  sasmfro^ym,:  .incite  case  of  creditor1  bills, 

(of  *fojch  thoeaiia was  que,)' whea*  the  <qtftira  of  the  execution . 
ubM^e^pretugpoees  tjjatf  the  property  ofi'tha  defendant^  if  any , 
;  be  has,  trlll06e  miaa^liaJj  and  entitle*  the  ooin^tfaifeant*  to  an    , 
tatfwoOon  in  the  first  instance,  it  see*»  to  be  almost  a  aptief  *£  . 
.  ediufce,  to  appoint  a  rtwejvfer  it  oohect  #n^  present  the  pippejt*  •' 
* '  clpring.  flje  jttigatian..   Ajud  whenp  ^er^orn'bili  of  the  ctwplairi-    . 
, '  apt  shows  that  he  has  An  eqliiftble  tigtaio  fdk^failife  and  ptop-' , ' 
".;  arty  of  the  Wertdant,  Jo  rttirfy  his  debt,  if  th^f  tight  *f  the  corti- 
f ^^awtentta dot^erti^byHhe defendant,  fc{  answer  to  the  applies 
tkm  for  a  wceiver/thefe  eatf  be  no  good,  reason  -fifty  the  complain- 
ant  should  not  have  a  receiver  appointed  to  pteserye^  the, property 
from  wast6  or  ipss.19    The  hilt  in  the  pteaent  case  ia  in  it*  nainrr 
of  a  creditor's  1>ill,  indeed  it  is  *ne.    Itis,brt>ugfat  far  *he  purpose    ' 
of  quieting  the  tide  of  the.  corppUinant,  and  tipeniftp'  that  whjcV 
is  now  an  imperfect  or  equitable  title  onto,  a  ltgal  ofte',  by  the  actioh 
of  this  court.    It  shows  the  indebtedness  of  the  defendant;  A% 
fraud  by  which  he  attempts  to  efade  the  payment  of  the  debt;.ihe 
equitable  title  which  he  has  in  *e  property ,  by  vmu^'of  the  sale, 
under  the  execution,  tantil  the  decision  of  the  ^otirt 'shaft  Vfctei- 
mine  in  whom  the  legal  title  shall  vest,  under  ihe  «le* -made  to . 
Benjamin  Rose.    The  bill  is  sworn  to,  tby'co^ainant  kaa  JM4 


} 
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daifed  although  he. has  notice,  the  jigkt  of  tb«^opapUuii«nt.tc>  *• 

:  property  for  thy  satisfaction  of  his  debt  .  The  fiand  pranked  by 

'  fhe.defendnnt,  and  the  danger  rf  the  loe&of  the  rents  and  profits 

'  of  the  pnof)efty,\if  a  receiver  <i*  not'  appointed,*  and  the  language' 

and  reasoning  ef  tjie chanee}U*r,  in  the.  case  cited,  will  apply  in  all 

their  force  t^  (he  p»eiaii(tc4a^   V 

*  3.  The*  appointacht  ef  a  receiver  does,  not  invoke  a  decision 
fapon  any  right  which  eijthtr  party  may  have  in  the  property.  •  It 
can  only , be  mad?  ft  (he  instance  oif  a  party  ifcho  has  an  acknow- 
ledged interest  or  A  strong  presumption, of  6jSe  in  himself  alone,  or 
in  common  with  othen^  ajnl  wtiqre  the  property  itself,  or  its  rents 
add  profit^  ate  in  (fenger  of  bem*?  materially  injure^  or  totally 
lest,  tnr.'  apd  Rns*  Rep,  422,  cited  3 Bar.  and  Bar.  565,  pL  20; 
9  Star.  !Bq^i3S;  3  At*-  664.,  14  upon  the,  coming  ki  of  the  answer, 
thte  conveyance  ftom.Fr^eric  to  Bet^amiir  Rpee  should  be  de- 
k  dared  an  hpnest  awl  bona  /ick  one,  no  injnry  will  result  to  the 
defendants  from,  the  ap£outtmen{.(  .if  an  the  other  hand  ix  should 
.  be  decreed'  to  be  fraudulent,  a*t  we  conceive  it  ;must  be  /rotq  the 
frets  ffwdm  to,  it  would  be  r%ht  and  equity  (haijhe  should  hue 
-the  benefit  -of .that  power*  vested  in'  a  court  ,of  equity,  without  . 
Vhieh  ,he  could  not  securq.thaft  which  justly  belonged  to  him,  and 
wfaich  would  otherwise  be  to.  hW*,  total  losp>  • 
',  ■>.       .  ■  •  •      '*••'. 

'  ..  Wn.  Thompson,  tokir*.  *  .-.•.•' 

The  JbffH  alleged  that  Frederic  €,  Rose,  fo*.  the  ,purpt»e  of  da- 
iraudingliis  -creditors,  zpade  a  pretended  sale  of^  a  large  letd  estate 
to  hi$  brother  Benjamin  Rose;  thtit  judgments  wens  afterwards  ob- 
tained and  safes  made , by  She  qtariff  by  virtue  of  executions  issued 
ihereon,  tod  that  the  complainant  became  the  purchaser  of  the 
property  which  had  tbusbeen  conveyed  from  said  Frederic  C.  to 
Benjamin  Hose.    Complainant  files  h]s  deed'    Bill  states  that  the 
property  h*d  been  rented  by  Ftederic  C.  Boss  under  a  pretended 
power  of  Attorney  fiOp*  Benjamin  Jtdse;  that  he  the  said  Frederic 
is  receiving  the  rents  and  applying  them  to  his  own  use. 

Bill  pray*  that  the. deeds  from  Frederic  C.  Rose  to  Benjamin 
Rose'mnybeiCanceUedtend  the  title  of  the  complainant  be  cleared 
<cf  the  cloud  which,  hangs  over  it  by  the  alleged  fraudulent  con- 
,*eyan£e,  and  thai  a  receiver  be  appointed  to  take  possession  of  the 
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'F.  *      •  property  and  Toceive  the.  rdnts;  alleging  for  reasons  stated  jib  the 
*  bill  that  the  treats  will  fee  lost  if  said  FfOdAtJc  C.  Rose  or  Benjamin 

t   •         are  allowed  to  collect  themi 

The  qoestiw  is,  whether  thp  ttae  made  out  by  tfye  bill  and  affi- 
da vfa  falls  wHhm  anyone  ci^ss  of  cases  in  which  the. court  of 
-chancery  wjti  appoint  a  reoetfer .  It  ;is  contended  for  the  defend; 
tots  .that  itdctos  not  . 

fudge  Story,  in. the  secofed  volume'  of  hj»  Cctamefategries,  page* 
131,  132,  speaking  of  bill  quia  /tma/.and'  the  appointment  of  a 
Receiver,  says  that  4<it*  may  be  granted  in  any  case  of  equitable 
property  upon  suitable  circumstances."  '  See'  hie  illustrations  and  « 
examples,  » The  "present*  case  does*  tht  fall  under  that  cIqss*.  At 
page  135  of  the  same  vtftube,  Judged  Wry  says,  "^e  have  seen, 
that  ih  eases  of  elegit  and  conflicting;  legal  and  equitable  debts 


and  Tights,  upon,  the -estate,  it  Is  a.  common  course  toappoiM* 
receiver  for  the*  benefit  of  all  concerned,"    - 

The  present  doesrldt  fall  grader*,  that  class-  of  cases*    At  page 
136,  the  author  s&ys,  "But  if  is  not  infrequent  for  a  bill  quicLiimet 
'   to  ask  for  the  Appointment  of  a*  receive*  against,  a  party  who,  is, 
•  rightfully  in  possession;'  or  entitled  to  the  possession  bf  the  fuqd,  ' 
.'  or  hats  an  interest  jn  its  due  administration..   In  such  cpses  c6urts 
df  equity  will  pay  a  jtist  Vespett  to  such  Je^I  andeqifitable  rights 
,  and  interests  of  tfee  possessor  of  the  fund,  tmd  will  not  witbgia*' 
H  from  him  jfy  the-  appointment*  of  a  receive*,  linkss  the  fadts 
averred 'tod  estatyishfed  in  prt>of,i&h6w  that  there  has  been  an 
abuse  or  a  dagger  of  abuse  on  hi*  part  .  For  the.  rule  of  such  '. 
courts  is,  not  to  displace  a  bona  fide  possessor,  from  any  of  th* 
just  rights  attached  to  his  title,  unless  there  be  .some  just,  equitabl* 
ground  for  interference.'  This  ^ciple  n^y  be  ^easilynillystirated 
in  the  commoh,  case  of  executor  and'  administrators.  .  They  ar* 
by  law  entrusted  with  authority  to  collect  and  .administer  the 
assets  of  the  deceased'party,  and  courts  of  equity  wili  not-  inter* 
fere  with  their  management  arid  administration  of  such  assets 
upon  slight  gtoqnds."    By  adverting  to  the  Words 'bf  the  author 
more  fully  than  to  be  seen  in  the  above  extract,  it  will  be  discov- 
ered that,  taking  the  principle  stated  and  examples'  and  ilhifctfa*  ' 
tions  given  by  him,  the  present  case  before  the  chancellor  is  not 
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embraced' in  the  last  above  class  of  cades  stated  by  Judge  Story. 
jipr  affected  by-  th$  .principle  intended  by  him  to  be  iltastsat^. 

Judge  Story,,  after  stating -various  other  cases  in  which  a  court 
of  equity  wijl  interfere,*  none  of  which*  cases  .art.  sipalogous  to  tha 
.present*  says,  at  page  HO,  "The  preceding  remarks  are  princi- 

»    pally,  bpt  not  exclusively,. -applicable  to-  cases  of  .equitable  prop- 
erty, and  vvhether  the  right  °f  enjoyment  'thereof  be  present*  ox 
•  jfuture,  or  contingent  #  In  regani  le  l^gal  propetly,  it  is  obvious 
that  where; the xight  of  enjoyment  is- present,  the  >  legal  remedies 
.will  generally  ^be  foynd  sufficient  for  (th«  protection  a^id  vindica- 
tion of  tliftt  right.    But  where  the.  right  of  enjoyment  is  future  or 
contingent,  the  p^rty  entitled  is  often  without  any  adequate  reme- 
dy at  law  for  agy'injury;  which  he  may,  in.  the  mean  time,  sustain 
bysthe  loss,  destruction  or  djsterk>nition  of  the  property  in^  the 
•hands  of  the  party  who  is*  in. the  present  possession  of  it.     Thus,- 
for  inatahoe,  if  personal  property  should  be  given,  by  a  will  to  A 
for  We,  and  after  his  death  to  B>  there  vis,  i*s  we  hfcve  s$en,  -at  l?iw, 
no  remedy  to  secure  the  legacy  to  <B,  whether,  it  be  of  specific 
,  chattels,  or  of  a  pecuniary  nature.  .  At  .page  142,  trealijag  of  the 

•  same  subject,  he  says,  •'"In  all'  cqsetf  of  thus  sort,  ^fcere  there  is  a 
/future  right  of  'ejtypymeqt-  pf  personal  property,  courts  of  equity 
will  interpose  and  grant  relief  upon  .a  .bill  quia  timet,  where  there 
is  ^py  danger  of  loss  or  deterioration-  or  injury  toit  intfio-hatids 
of  die  party  entitled  to  the  present  possession.  We  have  already 
had  occasion  to  take,,  notice  of  the  nianheir  ip  which  this  remedial 
jurisdiction  is  applied  in  eases  of  legacies,  whether  pecuniary  or 
specific,  and  whether  vested  or  contingent.    Thfe  same  doctrine  is 

^    applied  to  cases,of  annuities  charged  on  the  personal  estate.7' 
i.   The  doctrine  in  the  above;  cases,  it  is1  apprehended*  has  no  ap- 
plication to  the  case  under  consideration,  which  is  a  contest  be- 
tween two  adverse  Jegal  tides. 

The  foregoing  is  ar  notice  of  the  principle  of  appointing  receiv- 
ers, which  copies  nearest  the  present  case,  but  still  steers  clear  of 
it,  as  noticed  by  Judge  Story,  except!  one  class  that  he  names 
and  which  will  be  noticed.    At  page  136  of  his  work  he  says,  "In 

;   cases  also  where  an  estate  is  held  by  a  party  under  a  title  ob- 
tained by  fraud,  actual  or  constructive,  a  -receiver  will   be  ap- 
k%pointed.w    If.  was  believed  upon  reading  the  above  paragraph  that 
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the  author  allyded  -tt) .  eases  between .  vendo*  And  Vendee,  where 
the  title  was  obtained  by  fK*udand  imposition  {to  the.  grantor,  and 
not  to  ad  verso  titles;  Wfiere  the  defendant,  does  not  claim  from  the 
complainant  JU(%e  Stbry  refers  to  the  case  of'Hugonin  v.  Base* 
ly,  13  V$s.  105;.  Staiwell^;,Willianis,  ftJltKdd..  R,48;.  Jacob's  R* 
SR80^  and  upon  the  efcaminatien  of  Jtoese  cases,,  it- would  'seem  thai 
•coui^sei  tore  correct,  in  'their  -understanding,  of  the  dpetjpine  Istid 
down  as  above..-    .       .  '  .  ^    *        •       ••       •  \  i  • 

•  Hugonin  ^.'.Basely,  13  Ves.  164..  The  qasb  refpreseqtad  .Tby 
this  bill  was,  that  ■  the  plaintiff,  Mrs.  Hugonin,  tyeiiig  entitled 
*t©  aft  estate  in  JaHxaua,  Xqt  -fee  .simple,'  within*  three.  mfrHh? 
after  her  return  fitftit  the  'West  •  Indies,  beipg  flien  ^  wido^i 
exeeuteld'  fc\  conyeyajH5e.  to  the  .defenjfe&fc  whp  was  a  clergy-; 
man,' hi  fee  simple,  Subject. to. the  payment  of.  an  .annuity  d 
foui;  hundred  pounds,'  to,  Ijerself  fof  Ufa  A  letter  to.  the*  soliqi-; 
T»rs,Who'  forere  in  p9dqossidn,of  the  title  deed*,  admittedly  the 
.  defendant  to  haf  e  been  written  .by  hfen,  hat  from  her  dictation, 

lamented  her  destitute  jsitaotjon  by  the  death  of  hqji husband;  and    . 
.stating  that  providence  had  sent  her  a  friend  tq  manage  hfef  affaij§ 
>  V*  tuWante^e,  caaclpded  With  fu  direction  no  deliver- up  the  deeds  to,'  , 
and  to  settle  <hef  account?  with  the  defendant. .  '  •  *    -   .    ,/  .* . 

•  Ujxm  »  motion  for  a.  jepeUer/tbe  Lord  Chapeello?  said  .he.ha4 
no  doubt  of  the  jurisdiction  to.  appoint  a  'receiver,  tot  did  ndt  ap* 
ppiptonft."'.' '      ♦.   -    %  •.,.  .»:.  ■  '.      *    ..  •   ■'.'•         ,  , 

^The.cj^se  of  Still  weiii^  Williams,  6JMad<J.  R*p:  3&  .  Thfe*tat* 
ment  is,  <|-where,  upon  the  answer,  tftere  is  strong-  presumption  ' 

•  against  the  title  of  the  defendant  nppeached*by  the  bill,  the  coujrt 
.    will  grant  a  receiyer."    The  bill  wfts  filed  to  set  aside  a  sale  lpa4e 

by  the  plaintiff's  ancestor,  to  the  deviser  or  the  defendants,  tyi  the 
ground  of  imposition  and  advantage  tafceaof  ignorance  and  dis- 
tress. The  facts  shewed;  a  strong  case  of  fcaud  andurdpositiojn 
and  the  vice  chancellor  appointed  a'Hspceiven        «. .  .  ,  # 

The  case  of  Still  well  v.  Wilkins,  has- this  statement,  Vpn  $ 
bill  to  set  aside  a  purchase,  the  ai^wer  ttf  the  defendants,  the;de« 
visees  of  the  purchaser,  admitting  great^  inadequacy  of  price,  pftd 
stating  their  ignorance  as  to  other  circumstances 'of  fraud  alleged, 
a  receiver  appointed."  This  till  was  filed  in  1816.  Jacob'*  Re-, 
ports,  280.    '  ,    <         '....*"_. 
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.  The  Lord  Chancellor  said,*  in  giving  his  opihion,  "the  pojot 
.  that  struck  me  was,  whether  on  a  Kill  to  impeach*  Sale  for  frsjud, 
die  court  interposes  96  strongly  before  the  hearing,  as  to  tafce  a^ray 
to  possession  from  persons  holding  it  under  the  efieft  of  deeds 
not  yet  set  aside  bv  a  deeree  t>f  the  court  ^ard  I  put  k  toMn  Ron- 
jtell  to  fell  ntt  whether  he  could  find  any  such  pake.    *    *    *    *% 
I  aip  aeady  to  admit  that  I  do  not  rernember  any  instance  of  am- 
cdiver  being  so  appointed ;  but  stilf  the  question  is,  whether  there 
may  hot  be  a7  case  where  it  ought  to  be  done.    Jf  the  case  stated 
l>e  true,  and  it  is  &o$  than  probable  that  it  is  teto^,  the  inadequacy 
Was  a6  monstrous,  the  situation  ot  tb&fcmng  man;  and  the  state  pf 
bis  intellect  were  such,  thai  it  is  hardly  possible  to  suppose  that 
the  Jraasactipn  can  stand,  and  J  think,  therefipe/tfeat  this  is  «  ease 
irhere  syoh  an  order  may  be  made,  fhftqgh  \t  is  not  the  general 
habit  of  the  doilrU"  The  case*?  inJCondensed  Report^  voL  4, 13L 

In  the  first  of  thd  foregoing-  three  caste,  to  -wit :  Hugonin  v 
.Basely,  the  bill  was  filed  by  thti  vendor  against  the  vendee,  to  set 
aside  a  conveyance  alleged  to  have  been  obtained  'by  insposniot* 
«ttfraud<      v' 

>  '•'  Th*  second  case  was  (Stjliwell  v.  WiDiamq,)  a  ibill  filed  to  set 
aside  a.sateniadfe  by  the  plaintiff 's  ancestor  to  the'  deviser  of  fee 
deferidantfy.on  the  gtoundof  imposition  and- advantage  tafcep  of  * 
ignorance  and  distress.  The  facts,  shewed  a  strong  case  of  fraud 
and  imposition,  and' the  vice  chancellor  appointed.a  n&eiver.  The 
parses  here  &L  thfcir  respective  sides,. represented ihose  engaged  m 
the  original  transaction,  afed  were  volqnlterts  under  them,  so  the 
ease  in  priftcifH?  4s  precisely  Uke  the  one  above,  of  ffngnmn  ». 
Basely.    > 

The  third  and  last  case  cited  by  the  judge,  the  case  of  StilJweU 
e.  Wilkihs,  waa  a  bill  filed  to  se)  aside  a  sate  for  fraud  and  imposi- 
tion/ Thert  was  great  inadequacy  oT price;  the  tyil  was  filed 
against  the  devisees  of  thd' purchaser?  it  was  a  case  between  the 
original  parties  in  the  contract,  or  volunteers  under  them. 
'  The  eases,  then,  cited  by  Judge  Story,  establish  what  we  con- 
tenjl  was  his  meaning  when  he  said,  'In  cases,  also,  where  an 
estate  is  held  by  a  "party  undera  title  obtained  by  fraud,  actual  or 
constructive,  a  receiver,  will  be  appointed,"  to  wit:  that  the  princi- 
ple applied  to  the  vendor  and  vendee,  and  not  to  the  case  of  ad- 
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verse  titles.  If  a  bill  had  been  filed  (and  a  motion  for  a  receiver 
made)  to  set  the  contract  of  sale  aside  between  Frederick  C.  Rose 
and  Benj.  F.  Rose,  on  ground  that  Benj.  F.  had  taken  udvantage 
of  the  ignorance,  distress,  Ac.  of  Frederick  C,  and  obtained  the 
conveyance  fraudulently  in  this  way,  then,  and  then  only,  the 
authorities  cited  by  Judge  Story  would 'apply.  And  I  do  not 
understand  the  judge' as  intending  to  advance  a  different  opinioA. 

The  bill  in  the  case  of  StillweH  v.  Wilkins,  Jacobs'  Rep.  280, 
was  filed  as  late  as  1816,  and  we  hear  the  lord  chancellor  stating 
his  readiness  to  admit  that  he  knew  of  no  precedent  for  such  an 
order  as  the  one  asked  for,  and  inquiring  of  the  solicitor  whether 
he  could  find  any  such  case.  This  certainly  proves  the  great 
reluctance  of  the  English  chancellor  to  "interpose  so  strongly  be- 
fore the  hearing  as  to  take  away  the  possession  from  persons  hold- 
ing it  under  the  effects  of  deeds  not  yet  set  aside  by  a  decree  of 
the  court." 

The  chancellor,  not  knowing  of  any  precedent,  seemed  disposed 
to  make  one;  and  mark  the  strong  ground  on  which  he  based  his 
opinion:  "If  the  case  stated  (he  says)  be  true — and  it  is  mpre  than 
probable  that  it  is  .true — the  inadequacy  was  so  monstrous,  the 
situation  of  the  young  man,  and  the  state  of  his  intellect  wete 
such,  that  it  is  hardly  possible  to  suppose  that  the  transaction  can 
stand." 

The  above  was  a  strong  case  of  fraud  and  imposition  practised 
upon  the  vendor. 

In  Haddock's  Ch.  2d  vol.  p.  187,  top,  it  is  said,  "Nor  is  it  usual 
to  appoint  a  receive;  before  answer;  but  there  are  several  cases 
where  the  court  will,  before  answer,  appoint  a  receiver  upon  affi- 
davits, as  in  cases  of  fraud,  combined  with  danger  to  the  property, 
or  where  a  defendant  absconds  to  avoid  being  served  with  pro- 


The  author,  on  the  first  branch  of  the  above  proposition,  cites 
Loyd  v.  Passingham,  16  Vesey,  69;  Vann  v.  Barnett,  2  Bro.  C.  C. 
152;  Hugonin  v.  Basely,  13  Vesey,  108;^  Middleton  v.  Dodswel), 
13  Vesey,  266. 

The  case  of  Loyd  v.  Passingham,  16  Ves.  69,  was  ihe  %case  of 
one  claiming  to  be  heir,  who  filed  his  bill  impeaching  a  verdict  m 
ejectment,  by  which  the  marriage  of  the  Ancestor  of  complainant 
Vol.  I.— 60 
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with  Elizabeth  Taylor,  ancestor  of  defendant,  was  established. 
The  ground  of  impeachment  was  the  allegation-  of  fraud  and  for- 
gery in  obtaining  the  verdict:  affidavits  of  persons  concerned  in 
the  transaction  were  offered.  The  motion  was  for  the  appoint- 
ment of  a  receiver. 

Mr.  Richards  and  others,  for  the  motion,  contended  that  these 
were  several  instances  of  appointments  of  receivers  upon  a  legal 
•title,  upon  strong  ground  of  fraud,  and  cited  several  authorities. 

Sir  Samuel  Romilly  and  others  contended  that  "this  applica- 
tion for  a  receiver  is  perfectly  new." 

The  lord  chancellor  refused  the  motion,  under  the  circumstan- 
ces of  the  case.  He  observed,  "With  regard  to  application  for  a 
receiver,  Lord  Kenyon,  in  the  case  of  Vann  v.  Barnett,  2  Bro.  C.  C. 
158,  said,  'he  could  not  have  granted  that  motion  upon  the  affida- 
vits produced  in  support  of  it,  but  the  defendant  having  been  im- 
prudent enough  to  make  an  affidavit  in  answer,  the  court  proceed- 
ed on  that'  And  I  (continues  the  chancellor)  can  conceive  a  case 
in  which  the  court  may  sq  proceed.  Suppose  an  agreement  for  a 
mortgage,  by  an  absolute  conveyance,  with  covenant  for  redemp- 
tion, by  a  collateral  instrument,  the  mortgagee  being  at  the  time 
tenant  in  possession,  and,  having  obtained  the  conveyance,  he 
refuses  to  execute  the  defeasance,  and  that,  besides  holding  the 
possession,  it  was  proved  further  that  he  meant  to  cut  timber;  can 
it  be  maintained  that,  as  he  could  not,  before  the  cause  could  be 
heard,  be  reduced  to  a  mortgagee  on  parchment,  this  court  would 
not,  upon  proof  of  such  a  fraud,  interpose,  by  granting  a  receiver? 
The  fraud  must  rise  so  high  as  almost  to  compel  the  court  to  do 
what  is,  I  admit,  a  very  strong  act." 

The  attention  of  the  chancellor  to  the  opinion  of  the  lord  eban-  * 
cellor  at  length,  in  the  foregoing  case,  is  invited,  by  which  the 
great  reluctance  in  granting  the  motion  for  a  receiver,  in  cases 
similar  to  the  one  above,  will  be  seen.  He  speaks  of  their  being 
granted,  and  a  receiver  appointed,  only  in  extreme  cases  of  fraud 
and  imposition — imposition,  of  course,  practised  on  the  grantor; 
not  a  case  analogous  to  the  one  under  consideration. 

There  is  a  notice  of  the  case  of  Loyd  v.  Passingham  in  3 
Merivale,  696.  The  statement  of  the  case  is,  "The  defendants 
being  in  possession  under  a  legal  title,  the  motion  was  (made  fix- 
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a  receiver)  refused  upon  the  ground,  that  although  cases  of 
fraud,  combined  with  danger  to  the  property,  might  arise  as  to 
which  a  court,  of  equity  would  interpose  upon  affidavits,  yet  the 
court  always  reluctantly  interferes  against  the  legal  title,  and  only 
in  a  case  of  firaucj,  clearly  proved,  and  of  imminent  danger  if  the 
intermediate  possession  should  not  be  taken  under  the  care  of  the 
court  "And  now"  continues  the  report,  "the  motion  was  again  re- 
newed upon  the  effect  of  the  evidence  taken  in  the  cause,  and  the 
lord  chancellor  refused  to  hear  it  before  hearing  the  cause."    • 

The  next  case  cited  by  Maddocks  in  his  text,  that  the  court 
will,  before  answer,  "appoint  a  receiver  upon  affidavits,  as  in  cases  of 
fraud,  combined  with  danger  to  the  property,"  is  the  case  of  Vann 
v.  Bamett,  2  Bro.  C.  C.  158.  That  case  is  simply  this :  "Mr. 
Scott  moved,  on  the  part  of  the  plaintiff,'  for  an  injunction  to  re* 
Strain  defendant,  to  whom  the  plaintiff's  estates  had  been  con* 
veyed  in  trust  to  pay  debts  by  sale,  &6.  from  selling,  and  that  a 
receiver  might  b?  appointed,  upon  very  strong, affidavits ;  the  de- 
fendant's answer  was  not  come  in,  but  he  having  made  an  affida- 
vit in  answer  to  those  on  the  part  of  the  plaintiff,  his  honor  took 
that  to  amount  to  an  appearance,  and  granted  the  motion." 

The  case  of  Hugonin  t>.  Basely,  13  Tes.  105,  was  the  case  also 
cited  by  judge  Story,  which  has  already  been  commented  on. 

The  case  of  Middleton  v.  Dodswell,  13  Ves.  266,  was  a  tcase 

against  an  executor,  the  co-executor  consenting  to  the  order.  As  to 

.  the  power  and  practice  of  the  court  in  appointing  receivers,  upon 

proper  cases,  against  trustees  and  administrators  and  executors 

who  are  trustees,  no  one  doubts. 

Upon  a  review,  then,  of  the  cases  referred  to  by  Maddocks,  it 
seems  that,  as  far  as  they  have  any  analogy  whatever  to  the  case 
before  the  court,  they  were  cases  where  the  title  had  been  ob- 
tained by  fraud  and  imposition  on  those  from  whom  the  title  was 
obtained.  Upon  a  bill  filed  by  the  heir  to  set  aside  a  will  ob- 
tained by  fraud  and  imposition,  upon  strong  ground  shown,  a 
receiver  will  be  appointed;  but  the  present  is  not  a  case  of  that 
character. 

Counsel  have  seen  references  to  other  cases  id  the  English 
books,  in  which  receivers  have  been  appointed,  but  have  not  been 
able  to  find  the  authorities.    They  conclude,  however,  from  the 
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discussion  which 'the  cases  already  referred  to  underwent,  by  the 
bar  and  court,  that  no  authorities  can  be  produced  carrying  the 
aettled.principle  of  appointing  receivers  further  than  it  was  recog*- 
nized  and  in  some"  degree  established  by  the  decision  in  those 
cases.  The  counsel  have  examined  to*  some  extent  the  American 
authorities,  but  have  found  no  case  bearing  directly  upon  the  pres- 
ent question. 

As  noticed  before,  Story,  at  page  140  of  the  same  vol.  says,  "In 
regard  to  legal  property,  it  is  obvious  that  where  the  right  of  en- 
joyment is  present,  the  legal  remedies  will  generally  be  found  suf- 
ficient for  the  protection  and  vindication .  of  that  right*  Kow  if 
the  right  of  complainant  is  superior  to  that  of  Benjamin  F.  Rose, 
the  grantee,  what  obstacle  is  there  in  the  way  of  his  legal  remedy? 
Can  he  not  institute  his  action  of  ejectment  immediately  against 
the  tenants,  who/are  bound,  both  by  law  and  good  faith  to  hold 
possession  for  their  landlord,  and  refuse  to  attorn  ta  another. 

Can  it  be  said  that  if  the  conveyance  to  Benjamin  Rose  be 
fraudulent,  and  they  rented  bona  fide,  like  a  bona  fide  purchaser 
Of  the  estate,  they  hold  it  during  their  term  stript  of  the  fraud  3 
We  conceive  not.  The  tenant  holds,  for  the  landlord;  his  posses- 
sion is  the  possession  of  the  landlord;  their  interest  quo  ad  hoc  is 
inseparable;  and  if  the  landlord  is  not  entitled  to  possession  the 
tenant  cannot  be  in  a  better  condition;  the  stream  cannot  rise 
higher  than  the  source  whence  it  flows. 

We  do  not  question  the  right  of  complainant  in  the  mean  time 
to  apply  to  the  court  of  chancery  upon  the  subject  of  the  alleged 
fraudulent  conveyance.  Our  argument  is,  that  neither  necessity, 
principle,  nor  precedent,  call  fbr  the  appointment  of  a  receiver; 
and  if  it  can.be  done  here,  so  can  it  be  done  in  every  case  where 
an  action  of  ejectment  has  been  instituted,  and  a  bill  filed  showing 
strong  grounds  to  believe  a  recovery  must  eventually  be  obtained* 

John  B.  Forester,  contra. 

A  receiver  will  not  be  appointed  against  the  legal  title,  except, 
in-the  language  of  Lord  Eldon,  16  Ves.  70,  where  the  court  are 
morally  sure  tnat  on  the  hearing  the  party  would  be  turned  out  of 
possession,  and  that  the  intermediate  rents  and  profits  are  in  dan- 
ger.   The  court  in  that  case,  in  reviewing  the  case  of  Van  v.  Bar- 
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nett,  2  Bro.  C.  C.  158,  says,  that  the  receiver  was  not  appointed  in 
that  case  on  the  affidavits  produced  in  support  of  the  motion,  but 
on  the  affidavit  of  the  defendant.  16  Vesey,  65,  marginal  page,  re- 
ferred in  13  Yes.  105.  In  England,  all  the  cases  are  those  of  con- 
tract between  the  parties,  or  abused  trust  and  confidence  as  an 
attorney,  &c.  or  contests  between  the  heirs;  and  in  the  only  case 

1  find  of  the  latter  kind,  the  receiver  was  refused,  and  in  most  of 
the  cases  the  court  relies  much  on  the  answers  of  defendant.  In 
Mordant  e\  Hooper,  Ambl.  311,  the  case  is  so  imperfectly  reported 
that  none  of  the  facts  appear,  but  the  answer  of  the  defendant 
was  in,  and  the  court  declares  the  general  principle  that  strong 
evidence  of  title  must  be  shown,  and  that  there  is  danger  of  the 
rents  being  lost.  3  Am.  Eq.  Dig.  455.,  sec.  19,  lays  (town  the  same 
principle,  except  it  is  there  stated  that  the  title  must  be  acknow- 
ledged, or  strong  presumption  of  title,  and  where  the  property  itself 
or  .the  rents  and  profits  are  in  danger  of  being  materially  injured 
or  totally  lost.    Tur.  and  Russ.  422. 

.  The  American  authorities  do  not  change  the  rule.  I  have  been 
unable  to  find  any  case  where  a  purchaser  at  execution. sales  was 
entitled  to  the  privilege  of  a  receiver. 

In  this  case  all  the  allegation  in  the  bill  that  bears  on  this  point 
is,  that  F.  C.  Rose  is  insolvent,  and  he  is  fearful  he  will  get  the 
rents  and  profits  in  his  possession,  and 'by  that  means  endanger 
them;  but  Benjamin  Rose  has  the  legal  title,  and  is  responsible 
alone  for  rents,  (if  any  one  is,)  and  his  solvency  is  not  denied. 
The  affidavits  produced  in  support  of  the  bill  are,  that  Benjamin 
Rose  was  a  clerk  with  them  for  F.  C.  Rose;  that  while  he  wa? 
clerk  F.  C.  furnished  him  with  the  me&ns  of  support  for  his  ser- 
vices, and  that  they  never  saw  him  have  large  sums  of  money.  I 
suppose  he  would  have  been  very  indiscreet  to  tell  them  he  had  it 
It  would  have  been  such  an  act  of  indiscretion  that  no  prudent 
man  would  have  been  guilty  of  it.  In  all  cases,  notice  must  be 
given  to  the  party,  except  he  absconds  to.  avoid  the  service  of 
process;  no  reason  given,  either  in  the  bill  or  affidavits  why  Ben- 
jamin Rose  has  not  been  notified  of  this  motion.  Without  this  is 
done,  or  proof  to  show  that  he  has  absconded  to  avoid  the  service 
of  process,  the  motion  cannot  be  entertained,    'l  Ves.  and  Beas.  75; 

2  Mad.  C.  188. 

60* 
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Chancellor  Walworth  says:  "In  these  cases  of  creditor's  bills, 
where  the  return  of  execution  unsatisfied  pre-supposes  that  the 
property  of  the  defendant,  if  any  be  has,  will  be  misapplied,  it 
seems  to  be  almost  a  matter  of  course  to  appoint  a  receiver."     I 
take  it  to  be  clear,  that  the  creditors  of  Rose,  under  whose  judg- 
ments the  complainant  purchased,  could  have  come  into  this  court, 
to  set  aside  the  deed  in  question ;  and  that  upon  allegations  like 
those  in  the  complainant's  bill,  they  would  have  been  entitled  to 
ask  for  the  appointment  of  a  receiver;  if  so,  then  from  the  view  I 
have  taken  of  the  authorities,  the  plaintiff's  right  to  do  so  is  equally 
clear.    I  think,  then,  whether  we  test  this  application  by  its  analo- 
gy to  adjudged  cases,  or  by  reference  to  the  general  principles  to 
which  I  have  adverted,  its  claim  to  success  is  equally  clear.    The 
bill  shows  the  complainant's  right  to  the  lots  in  question,  by  bis 
purchase  at  sheriff's  sale ;  that  the  possession  of 'them  by  the  de- 
fendant, Benjamin  Rose,  was  obtained  by  fraqd,  and  that  the  rents 
and  profits  of  the  property  are  in  danger  of  being  lost  to  the  com- 
plainant, by  reason  of  the  fraud,  insolvency,  or  irresponsibility  of 
the  defendants ;  thus  embodying  all  the  elements  necessary  to  the 
success  of  the  motion. 

It  is  worthy  of  remark,  that  none  6f  these  allegations  are  attempt- 
ed to  be  met,  and  denied,  by  either  answers  or  affidavits  fiom  the 
defendants,  although  one  of  them  at  least  was  apprised  of  die  pen- 
dency of  this  motion  by  special  notice.    It  is  said  by  the  defend- 
ant's counsel,  that  the  motion  should  not  be  entertained,  because 
no  notice  appears  to  have  been  given  to  Benjamin  Rose.    It  is  no 
doubt  the  settled  practice,  not  to  entertpin  a  motion  for  the  appoint- 
ment of  a  receiver,  until  the  defendant  has  had  notice,  if  it  be 
practicable  to  give  one ;  and  I  should  have  held  this  objection  as 
fatal,  if  it  were  ncjt  expressly  stated  in  the  bill  that  the  defendant 
F.  C.  Rose,  upon  whom  notice  was  served,  was  the  authorised 
agent  of  Benjamin  Rose,  managing  and  controling  the  very  pro- 
perty over  which  a  receiver  is  sought  to  be  placed.     This  notice  I 
think  sufficient    Notice  to  an  agent,  is  notice  to  the  principal. 

The  motion  for  an  injunction  and  for  a  receiver  must  be  sus- 
tained. 
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The  office  of  an  amended  or  supplemental  bill  is,  to  cure  some  defect,  or  to  amplify 
.  the  grounds  taken  by  the  original  bill;  and  whether  the  object  be  to  make  new  par-  ' 

ties  or  to  introduce  new  matter,  the  connection  between  Ihe  new  matter  .and  the 

new  parties  with  the  matter  of  the  original  bid  mnst  be  a  necessary  and  apparent 

connection. 
Where/in  amended  bill  introduced  a  new  and  substantial  cause  of  action,  upon  which 

a  decree  must  have  been  had,  without  reference*  t#  the  original  bill,  it  was  held  to  be 

demurrable,  and  the  bill  was  dismissed.  v 

The  bill  states,  that  in  the  year  1835  James  C.  Dickson  died, 
and  that  Jacob  B.  Womack  administered  upon  his  estate*  and 
sold  of  his  slaves  a  large  number  to  Wiley  Davis,  who  gave.his 
bond  payable  to  Womack,  with  Thomas  Land  and  Hugh  W. 
Davis  as  his  securities.  This  bond  was  dated  on  the  25th  day;  of 
February,  1836,  due  at  twelve  months.  On  the  6th  of  April, 
1836,  Womack  indorsed  the  bond  •  to  Poindexter,  in  paytnent  of 
some  slavey  sold  by  Poindexter  to  Womack;  that  Womapk  had 
possession  of  the  slaves;  but  whether  hfe  held  them  as  his  own  or 
as  the  property  of  tfce  estate  of  Dickson,  is  not  known.  '  The  bill 
states  the  death  of  Jacob  Womack,  on,  whose  estate  Abram  Wo- 
mack and  his -widow,  since  married  to  Taylor,  administered;  that 
Jacob  Womack  made  a  deed  of  trust  to  secure  the  payment  of  the 
bond  to  Poindexter,  which  deed  conveyed  the  slaves  bought  of 
Poindexter.  The  bill  states  that'  Poindexter  knew  that  the  bond 
belonged  to  the  estate  of  James  C.  Dickson,  [and  prays  a  decree 
either  for  the  slaves  or  the  note. 

The  answer  of  Poindexter  admits  the  substantial  allegations  of 
the  bill.  The  injunction  which  was  granted  on  the  bill  was  dis- 
solved at  the  January  term,  1839. 

Afterwards,  in  April,  1839,  a  supplemental  and  amended  bill 
was  filed,  which  states  that  the  bond  was  never  presented  to  the 
estate  of  Wiley  Davis  within  eighteen  months  as  required  by  law. 
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The  bill  makes  the  administrators  of  Wiley  Davis  and  others  par- 
ties. 

A  second  supplemental  bill  was  filed,  making  Helm,  Gwin, 
Heffner  and  Mrs.  Davis,  who  purchased  of  the  Estate  of  Wiley 
Davis,  the  slaves  by  him  purchased  of  James  C.  Dickson's  estate, 
parties  to  the  bill,  and  praying  to  enforce  the  statutory  lien  against 
them. 

A  third  supplemental  bill  has  been  filed,  but  it  does  not  change 
the  features  of  the  case. 

A  demurrer  is  put  in  by  the  administrators  of  Wiley  Davis  and 
the  purchasers  ot  the  slavey  The  grounds  of  the  demurrer  by 
the  administrators  are,  that  the  estate,  by  the  showing  of  the  bill 
itself,  is  discharged  from  the  payment  of  the  bill  single.  The 
ground  of  demurrer  of  the  purchasers  is,  that  the  estate  being  dis- 
charged from  the  payment  of  the  bill  single,  the  lien  given  by  the 
statute,  which  was  aa  incident  of  the  debt  and  collateral  to  it,  is 
gone  also,  and  that  they  must  hpld  the  .slaves  discharged  of  the 
lien,  which  the  estate  certainly  would,  if  it  held  them. 

William  Yerger  for  the  demurrer. 

By  the  provisions  of  the  lAw,  see  Revised  Code,  63,  it  will  be 
seen  that  all  claims  against  the  estate  of  a  decedent  are  barred  for- 
ever, aqd  the  estate  discharged  forever  from  the  payment  of  them, 
unless  they  are  presented  within  eighteen  months  to  the  execu- 
tor, <fcc,  and  the  executor,  <kc.  may  give  the  act  in  bar  to  any  suit 
in  law  or  equity  founded  on  such  claim.  This  clearly  bars  an 
action  on  the  bill  single  against  the  estate.  And  a  suit  to  enforce 
the  statutory  mortgage  is  certainly  a  suit  or  action  in  equity,  and 
the  estate  must  be  discharged  from  it  ex  vi  termini  of  the  statute. 
If  the  estate  is  discharged,  those  claiming  as  purchasers  under  it 
must  also  be  discharged. 

There  is  another  view  of  the  case  which  is  conclusive.  The 
statute  bars  the  claim,  whatever  it  is,  against  the  estate.  If  the 
statutory  mortgage  is  not  a  claim,  it  is  certainly  only  an  incident 
of  the  claim,  the  bond,  accessory  and  collateral  to  it,  and  what- 
ever discharges  the  claim  or  debt,  discharges  the  accessory  or  in- 
oident.  2  A.  R.  Marshall,  109;  1  Bibb,  526;  1  Story's  Eq.  283; 
Com.  Dig.  Chancery,  A.  1;  2  Barnes,  969. 
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•  There  are  authorities  which  say  that  after  a  particular  form  of 
action,  for  instance  assumpsit  on  a  note,  is  barred  by  the  statute  of 
limitations,  that  a  bill  in  equity  to  foreclose  the  mortgage  given  to 
secure  the  debt,  is  not*  gone.  11  Conn.  163.  The  reason  of  this 
decision  is,  that  the  statute  of  limitations  only  bars  the  remedy 
or  form  of  action,  and  did  not  cancel  the  debt;  and  that  therefore 
if  one  form  of  action  is  barred,  and  another  not,  there  is  jio  reason 
why  the  party  dleuld  not  recover  in  the  form  not  barred.  The 
correctness  of  this  decision  may  be  admitted,  though  it  is  a  strange 
idea  that  the  courts  should  entertain  of  legislative  wisdom,  that 
they  should  wish  to  bar  a  mere  form  of  action,  and  not  the  de- 
mand itself;  yet  it  cannot  prejudice  this  case,  for  our  statute  ex- 
pressly bars  the  claim,  not  a  form  of  action.    It  discharges  the 

.estate  from  the  claim,  and  makes  it  a  bar  to  any  action  of  any 
form  in  law  or  equity;  in  which  it  differs  from  the  usual  statutes 
of  limitation,  which  bar  the  form  of  actiori  generally,  .and  most 
always,  in  words,  only' apply  to  actions  at  law. 

Hughes  on  same  side. 

The  substance  of  this  transaction  is  this :  Jacob  B.  Womack 
was  the  administrator  of  James  C.  Dickson,  deceased,  and  as  such 
administrator,  sold  negroes  belonging  to  the  estate  of  Dickson, 
took  &e  note  of  Wiley  Davis  and  others  for  the  payment  of  the 
debt  created  for  said  negroes,  payable  to  him,  as  administrator  of 
J.  C.  Dickson,  deceased.  Afterwards  Womack  purchased  of  Poin- 
dexter seventeen  negroes,  and,  for  the  purpose  of  paying  for  the 
negroes,  indorsed  the  note  given  to  him  as  administrator,  and  gave 
It  deed  of  trust  on  the  negroes  purchased,  with  condition,  if  the 
note  so  indorsed  was  riot  punctually  paid  in  six  months  after  due, 
that  a  sale  might  take  place.  The  note  was  not  paid,  when  Hugh 
Dickson,  the  administrator  de  bonis  non  of  James  C.  Dickson,  filed 
his  bill,  enjoining  the  collection  of  the  money  on  the  note  and 
sale  under  the  deed  of  trust,  because  the  note  was  the  property  of 
the  estate,  or  the  negroes  purchased  by  it. 

To  support  the  motion  to  dissolve,  it  is  insisted — 

1.  That  the  administrator  had  power  to  transfer  the  note,  even 
in  payment  of  a  debt  due  by  himself;  and  that  a  transfer  made  by 
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him  is  good,  unless  there  be  fraud  in  the  transaction.    See  Tol- 
ler's Law  of  Ex'ors,  256. 

2.  The  sale  of  the  slaves  of  the  estate  of  James  C.  Dickson,  by 
his  administrator,  was  an  act  of  administration;  and,  if  the  ad- 
ministrator improperly  disposed  of  the  proceeds  of  the  sale,  that 
was  an  act  of  maladministration,  for  which  the  administrator  or 
his  representatives  are  responsible  to  the  creditors,  devisees  or  dis- 
tributees, and  not  to  the  administrator  de  bonis  r&n.  The  admin- 
istrator de  bonis  non  can  take  or  is  entitled -to  nothing  bat  that 
which  is  left  unadministered  by  the  first  administrator.  See  Op. 
Book,  15, 18,  37. 

S.  S.  Boyd  for  defendant  Helm. 

1.  Th«  bill  is  defective  in  joining  parties  whose  interests  are 
separate. 

2.  Helm  is  only  called  on  and  required  to  answer  the  third  sup- 
plemental bill,  and  not  the  original;  and  there  is  nothing  in  the 
third  supplement  but  a  charge  that  he  holds  certain  slaves,  which 
it  certainly  is  not  unlawful  for  a  Mississippian  to  do! 

3.  The  statutory  lien  does  not  exist  in  favor  of  a  note  after 
assignment,  nor  against  any  but  the  purchaser.  See  the  act;  1 
Paige's  Ch.  R.  506.  „ 

4.  The  notes  were  made  to  Womack,  and  he  had  a  right  to  iri 
dorse  them.    They  thus  became  administered.    See  the  case  of 
Smith's  administrator  v.  Kelsey,  administrator  de  bonis  non.  &c 
in  1  Howard. 

5.  The  claims  of  the  hill  are  discordant  and  cannot  be  joined, 
to  wit:  complainant  seeks  relief  from  Davis's  heirs  and  estate; 
then  from  the  purchaser  and  sub-purchasers  of  the  property  bought 
by  Wiley  Davis  at  Dickson's  sale;  then  against  Poindexter  fbr 
the  notes  themselves;  then  against  Mrs.  Womack  and  her  husband 
for  the  slaves  sold  by  him,  and  which  were  bought  of  Poindexter 
with  th£  notes  in  question.    This  cannot  be  permitted. 

6.  Helm  had  no  notice  of  the  transaction,  and  cannot  be  impli- 
cated. 

I  concur  in  the  brief  of  Mr.  Yerger  as  to  the  statute  of  limita- 
tions, but  do  not  think  Helm  interested  in  that  question. 
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The  Chancellor. 

The  original  bill  shows  that  Jacob  Womack,  as  administrator 
of  James  C.  Dickson,  sold  to  Wiley  pavis  a  number  of  negro 
slaves,  as  the  property  of  his  intestate,  Dickson,  and  took  therefor 
the  note  of  said  Davis,  with  sureties;  that  Womack  afterwards 
transferred  the  note  to  the  defendant  Poindexter,  in  payment  for  a 
number  of  slaves  bought  of  Poindexter,  who  took  a  deed  of  trust 
on  the  negroes,<to  secure  payment  Womack  died,  and  the  com- 
plainant Miller  became*  the  administrator  de  bonis  non  on  the 

estate  of  Dickson. 

* 

The  bill  prays  for  a  decree  against  Poindexter,  either  for  the 
slaves,  in  possession  of  Womack's  administrators,  (Taylor  and 
wife,)  or  the  note  so  transferred  to  him: 

A  supplemental  bill  was  afterwards  filed,  stating  the  death  of 
Wiley  Davis,  and  charging  that  Poindexter  had  failed  tp  present 
the  note  ^foresaid  to  Davis's  administrators,  within  the  eighteen 
months  prescribed  by  the-  statute,  whereby  they  allege  that  the 
same  is  discharged,  and  Davis's  estate  and  the  sureties  on  the  note 
Avholly  released;  and  prays  that  Poindexter  may,  as  a  consequence, 
be  held  liable  to  the  estate  of  Dickson  for  the  amount  of  the  note. 

A  second  supplemental  bill  is  filed,  by  whick  the  defendants, 
Mary  J.  Davis,  David  Davis,  Helm,  Gwin,  and  Hefner,  are  brought 
before  the  court  as  purchasers,  from  the  estate  of  Wiley  Davis,  of 
the '  negroes  bought  by  him,  in  his  life  time,  from  the  estate  of 
Dickson;  and  prays  that  the  statutory  mortgage,  given  upon  pro- 
perty sold  by  administrators,  may  be  enforced  against  the  negro 
slaves  in  the  hands  of  said  defendants.  These  defendants  have 
demurred  to  the  last  supplemental  bill,  by  which  they  are  made 
parties,  and  upon  that  demurrer  the  case  was  submitted  fbr 
hearing. 

The  first  objection  to  the  supplemental  bill  demurred  to,  which 
struck  me  upon  reading  the  papers,  is  the  fact  that  it  set  up  new 
substantive  and  distinct  matter,  having  no  connection  with  the 
original  bill,  and  upon  which  a  separate  and  distinct  decree  not 
only  may  be,  but  must  be  made,  without  reference  to  either  the 
parties  or  the  matter  of  the  original  bill.  This  would  be  giving 
a -latitude  to  the  character  of  amendments  and  Supplements  un- 
known to  the  principles  of  pleading.  The  office  of  an  amended 
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or  supplemental  bill  is  to  cure  some  defect,  or  to  amplify  the 
grounds  taken  by  the  original  bill;  and,  whether  the  object  be  to 
make  new  parties  or  to  introduce  new  matter,  the  connection  be- 
tween tjie  new  matter  or  the  new  parties  with  the  matter  of  the 
original  bill,  must  be  a  necessary  and  apparent  connection.  But 
in  this  supplemental  bill  there  is  a  new  and  substantive  cause  of 
action,  upon  which  a  decree  not  only  could,  but  must,  .necessarily, 
be  had,  without  reference  to  the  original  bill.         • 

The  complainant  seeks  to  go,  not  only  upon  entirely  new 
ground  from  that  taken  by  the  original  bill,  but  against  new  par- 
ties, having  no  privity  of  interest,'  in  relation  to  the  matter  of  the 
original  bill,  with  the  defendants  to  that  bill,  which  would -change 
the  whole  character  of  the.  litigation. 

This  is  not  a.  case  with  double  aspect  as  to  relief,  which  a  party 
may  file,  arid,  although  he  may  pray  in  the  alternative,  yet  the 
relief  asked  under  both  prayers  must  have  relation  to  the  same 
subject  matter.  This  view  of  the  case  is  fully  sustained  by  the 
cases  of  Loyd  v.  Brewster,  4  Paige,  537;  and  Milner  v.  Milner,  2 
Edward's  Ch.  Rep. 

It  is  insisted,  by  the  counsel  for  the  demurrer,  that,  inasmuch 
as  it  is  alleged  by  the  bill  that  the  estate  of  Davis  is  discharged 
from  the  statutory  mortgage,  by  reason  of  the  alleged  non  presen- 
tation of  the  claim,  the  defendants,  as  the  purchasers  of  the  subject 
of  that  mortgage,  must  also  be  discharged.  Without  determining 
whether  this  statutory  mortgage  is  matter  of  which  the  adminis- 
trators of  the  statutory  mortgager  are  bound  to  take  notice,  or 
whether  it  was  that  description  of  claim  to  which  the  special  sta- 
tute of  limitations  applies,  it  is  sufficient  to  remark,  that  die  bill 
does  not  state  that  publication  of  notice  was  made  by  the  adminis- 
trators, without  which,  it  is  clear,  the  estate  of  Davis  could  not  be 
exonerated. 

The  demurrer  must  be  sustained,  and  the  bill  dismissed  as  to 
the  defendants,  Mary  J.  Davis,  David  Davis,  Helm,  Gwin  and 
Hefner. 
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An  equity  of  redemption  in  personal  property  is  not  subject  to  seizure  and  sale  under 
an  execution  at  law. 

This  was  a  motion  to  dissolve  an  injunction  on  bill,  answer,  and 
exhibits. 

Harrison  and  Holt  for  the  motion. 

A  judgment  for  upwards  of  fourteen  thousand  dollars  was  ob- 
tained in  the  Warren  circuit  court  by  the  Planters'  Bank,  against 
complainant,  as  the  drawer  of  a  promissory  note,  which  judgment 
was  subsequently  affirmed,  with  damages,  by  the  High  Court  of 
JErrors  and  Appeals.  The  fi.  fa.  Which  issued  on  this  judgment 
was  levied  on  a  number  of  slates,  as  the  property  of  cotqplainant, 
and  to  arrest  their  sale  by  the  sheriff  this  bill  was  filed.  Two 
grounds  are  alleged  why  the  sale  should  not  proceed.  First. 
That  complainant  tendered  the  sheriff  lands,  and  desired  him  to 
levy  on  them,  instead  of  the  slaves,  which  he  refused  to  do. 
Second.  That  the  slaves  are  covered  by  mortgage,  and  therefpre 
not  subject  to  execution.  Upon  this  meagre  showing,  the  circuit 
judge  granted  the  injunction  now  asked  to  be  dissolved. 

This  motion  might,  it  is  believed,  have  been  safely  made  on  the 
face  of  the  bill,  barren  as  it 'is  of  all  semblance  of  equity,  so  far  as 
complainant  is  concerned;  but  to  present  its  insufficiency  in  still 
stronger  colors,  a  full  answer,  supported  by  exhibits,  has  been 
filed,  and  on  them,  and  the  bill,  the  motion  is  based. 

In  regard  to  the  first  ground,  it  is  enough  to  say,  that  no  princi- 
ple of  the  common  law,  or  statute  of  the  state,  authorizes  a  de- 
fendant to  substitute  real  for  personal  property,  as  the  subject  mat- 
ter on  which  an  execution  against  him  shall  be  levied.  What 
property  shall  be  seized,  is  left  to  the  sound  discretion  of  the  offi- 
cer to  determine,  subject  only  to  this  qualification,  that  when  real 
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estate  has  been  levied  on,  the  defendant  jnay  release  it,  by  the 
surrender  of  sufficient  personal  property;  the  very  opposite  of  the 
position  assumed  by  complainant  in  his  bill.  This  is  almost  the 
last  trace  found  lingering  in  our  code  of  the  anxiety  of  the  com- 
mon law  to  protect  real  estate  from  execution  and  sale,  making 
the  personalty  primarily  liable  for  debts,  &c. . 

Even,  however,  if  complainant's  position  were  well  grounded 
in  the  law,  the  allegations  of  the  bill  would  not  bring  his  case 
within  reach  of  the  principle.  He  does  not  state  or  pretend  that 
he  had  any  title  to  the  lands  which  he  offered  to  the  sheriff;  or  if 
it  could  be  inferred  that  he  had  title  to  the  land,  from  the  fact  that 
he  lived  on  one  of  the  tracts)  yet  he  does  not  aver  or  ultimate 
that  it  is  free  from  incumbrances,  mortgages,  deeds  of  trust,  &c 
and  freely  liable  to  the  execution  which  he  asked  to  have  levied 
on  it  If  this  were  not  the  condition  of  the  land,  certainly,  even 
if  the  law  was  as  complainant  supposes,  it  could  not  be  pressed 
upon  the  sheriff  in  discharge  of  the  slaves,  and  that  such  was  its 
condition  should  appear  hy  distinct  allegation. 

In  regard  to  the  second  ground  of  equity,  it  must  be  observed, 
that  complainant,  by  great  disiqgenuousuess  and  art,  has  concealed 
the  fact,  that  the  mortgage  upon  the  slaves  in  favor  of  Webster, 
was  given  to  secure  the  payment  of  the  very  note  on  which  this 
judgment  was  rendered,  and  one  other  note,  which  the  answer 
and  exhibits  show  has  been  since  paid.  As  a  general  rule,  proper- 
ty conveyed  in  mortgage  is  not  subject  to  execution.  But  it  is 
equally  true,  that  the  party  holding  the  mortgage  debt  may  pro- 
ceed, at  his  election,  either  in  a  court  of  law  or  chancery;  or,  in- 
deed, as  has  been  held,  he  may  proceed  in  both  courts  at  the  same 
time.  And  when  he  obtains  his  judgment  at  law,  he  may  levy 
upon  and  sell  the  mortgage  property;  because  this  proceedingdoes 
not  interfere  with,  but  is  in  enforcement  and  extinguishment  of 
the  mortgage.  This  constitutes  a  well  known  exception  to  the 
general  rule.  The  answer  avers,  and  the  exhibits  prove,  that  the 
slaves  levied  on  are  the  same  named  in  the  mortgage  to  Webster. 

The  complainant  somewhat  indistinctly  states  that  there  is 
another  mortgage  or  deed  of  trust  on  these  slaves;  when  or  to 
whom  executed,  or  for  what  purpose,  is  not  alleged.  The  answer 
avers,  that  if  such  incumbrance  exists,  it  is  of  younger  date  than 
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the  mortgage  to  Webster,  and  is,  of  course,  no  impediment  to  the 
sale  about  to  be  made  by  the  sheriff.  When  the  holder  of  a 
-  mortgage  is  proceeding  in  equity  to  foreclose,  he  r ought  to  make 
junior  incumbrancers,  if  known  to  him,  parties;  but  this  rule  does 
not  apply  to  a  judgment  creditor  at  law,  selling  in  pursuance  of 
his  Ken.  It  would,  in  any  event,  be  for  such  junior  incumbran- 
cers, and  not  for  Mark  Valentine  to  complain. 

As  this  injunction  was  obtained  manifestly  for  delay,  it  is 
hoped  that  damages  will  be  given  in  the  event  of  a  dissolution.* 

George  S.  Yercter,  contra. 

The  bill  and  answer  show  that  Valentine  mortgaged  certain 
slaves,  to  pay  certain  notes' mentioned  in  the  mortgage.  One  of 
these  notes  was*  assigned  to  the  Planters'  Bank,  on  which  she  ob- 
tained judgment  at  law  and  issued '  An  execution  thereon,  which 
was  levied  on  the  slaves  mentioned  in  the  mortgage,  to  enjoin  tlje 
sale  of  which  this  bill  was  filed. 

1«  It  has  been  settled  in  this  court  repeatedly,  that  an  equity  of 
redemption  in  personal  estate  cannot  be  sold  at  law. 

"2.  It  has  also  been  decided,  that  where  no  right  or  title  wduld 
pass  by  a  sale  under  execution,  this  court  would  enjoin  it: 

3.  It  makes  no  difference  that  the  judgment  was  recovered  on 
one  of  the  notes  mentioned  in  the  mortgage.  The  same  principle, 
to  wit,  that  an  equity  of  redemption  in  personalty  cannot  be  sold, 
applies,  whether  the  judgment  was  obtained  on  one  of  the  notes 
secured  by  mortgage,  or  any  other  debt.  Jackson  e/Hall,  10 
John.  Rep.  481. 

The  Chancellor. 

The  complainant  made  his  note  for  ten  thousand  dollars,  to  S. 
P.  Webster,  and  gave  a  mortgage  on  a  number  of  slaves  to  secure 
the  payment  thereof  The  note  was  afterwards  transferred  to  the 
Planters'  Bank.  The  bank  sued  upon  the  note,  and  recovered  a 
judgment  at  law,  and  sued  out  an  execution  of  fieri  facias,  which 
was  levied  upon  the  slaves  named  in  the  mortgage  made,  for  the  * 
security  of  the  debt.  The  complainant  obtained  in  vacation  an 
injunction  against  the  sale,  which  the  defendant  now  moves  to 
dissolve.    The  assignment  of  the  note  to  the  Planters'  Bank  car- 
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ried  with  it  die  mortgage  made  to  secure  its  payment,  and  conse- 
quently placed  the  bank  and  the  complainant  in  the  relation  of 
mortgagor  and  mortgagee.  I  have  repeatedly  decided,  that  an 
equity  of  redemption  in  personal  property  is  not  subject  to  seizure 
and  sale  under  an  execution  at  law.  The  counsel  for  the  defend- 
ant admit  that  this  is  the  rale,  but  insist  that  it  is  not  applicable 
to  a  case  where  the  mortgage  was  made  to  secure  the  debt  upon 
which  the  judgment  was  rendered  It  seems  to  me  that  the  rea- 
son of  the  rule  is  much  stronger  in  such  case,  than  when  applied 
against  a  third  person  as  a  judgment  creditor  of  the  mortgagor. 
There  is  no  description  of  creditor  whose  remedy  is  so  broad  and 
comprehensive  as  that  of  a  mortgagee.  He  may,  according  to  the 
practice,  proceed  at  the  same  time  both  at  law  and  in  equity,  or 
he  may  sue  at  law  and  proceed  against  die  general  property  of  his 
debtor,  and  if  that  fails  to  satisfy  his  claim  he  may  then  come  into 
this  court  to  foreclose  upon  the  mortgage  property  for  any  balance 
that  may  be  due.  I  see  no  reason  in  favor  of  enlarging  his  rem- 
edy in  the  form  here  proposed,  especially  as  its  tendency  would  be 
to  embarrass  and  oppress  the  mortgagor. 

In  die  case  of  Atkins  v.  Sawyer,  LPicfc  Reports,  381,  this  very 
question  underwent  investigation.    It  was  there  held,  that  a  mort- 
gagee cannot,  at  law,  enforce  a  sale  of  the  equity  of  redemptioQ,  ci 
the  mortgagor,  for  the  purpose  of  paying  the  debt  secured  by  the 
mortgage.    The  same  doctrine  was  held  by  the  supreme  court  of 
Kentucky.    Going's  Executors  v.  Shreve,  7  Dana.  Rep.  64.    The 
reason  of  the  rule  is,  to  my  mind,  clear  and  convincing.    The 
question  is,  shall  the  mortgagee  be  allowed  to  proceed  at  law  to  a 
judgment  upon  his  debt,  and  then  sell  under  that  judgment  the 
equity  of  redemption  of  his  mortgagor?    The  very  relation  which 
the  parties  sustain,  and  the  opposing  interests  which  they  respect. 
ively  have  in  the  subject  of  the  mortgage,  seem  to  forbid  soch  a 
proceeding.    To  allow  it  would  be  to  give  to  the  mortgagee  an 
undue  control  over  the  interests  of  the  mortgagor,    h  not  only 
n>ay,  but  most  usually  would  result  in  the  sacrifice  of  die  equity 
of  redemption  of  the  mortgagor,  or  at  least  in  forcing  him  to  a 
round  of  perplexing  litigation,  in  order  to  protect  his  rights.    The 
legal  estate  is  vested  in  the  mortgagee,  and  is  supposed  to  be 
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worth  the  debt  which  the  mortgage  was  made  to  secure;  the  equit- 
able estate  remains  with  the  mortgagor,  and  consists  in  the  value 
of  the  thing  mortgaged  over  and  above  the  sum  for  which  the 
mortgage  was  made.  It  is  quite  clear  upon  principle,  that  no  form 
of  forced  sale  by  which  the  purchaser  may  obtain  a  complete  title 
to  the  mortgage  .property,  by  simply  paying  for  the  equitable  in- 
terest in  it,  should  be  tolerated.  Suppose  the  purchaser  should 
bid  the  exact  amount  of  the  mortgage  debt,  the  mortgage  would- 
seem  to  be  thud  extinguished,  at  least  in  the  hands  of  the  mortga- 
gee, and  the  purchaser  would  thus'  obtain  a  complete  title  to  die 
property,  when  he  had  only  bought  and  paid  for  the  equity  of  re- 
demption. And  this,  too,  although  tjie  value  of  the  property 
might  greatly  exceed  the  mortgage'  debt .  In  this  state  of  things 
the  mortgagor  would  seem,  to  be  without  remedy,  or  at  least  a 
very  embarrassing  fend  doubtful  one.  But  if  the  mortgagee  should 
himself  become  the  purchaser,  having  bid  only  the  amount  of  his 
debt,  the  rights  of  the  mortgagor  would  then  encounter  increased 
difficulty  and  embarrassment.  In  such  case,  the  mortgagee  would 
pay  nothing  for  the  equity  of  redemption,  but  would  get  the  pro- 
perty merely  for  the  amount  for  which  it  was  mortgaged ;  and 
uniting  in  himself  both  the  legal  and  equitable  title,  would  place 
the  mortgagor  at  defiance.  In  either  case,  therefore,  the  equity , 
1  of  redemption,  if  worth  any  thing,  would  be  sacrificed.    Chan- 

1  cellor  IJent,  in  the  case  of  "lice  v.  Annin,  &  John.  Ch'.  126,  seems 

'  to  have  fully  appreciated  these  difficulties,  and  has  declared  that 

k  the  true  remedy  was  to  prevent  such  sales,  by  prohibiting  the 

%  mortgagee  from  proceeding  at  law  to  sell  the  equity  of  redemption; 

1  and  in  that  opinion  I  fully  concur.    The  motion  to  dissolve  the 

injunction  must  be  overruled. 
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A.  8.  J.  AJiton  died  in  file  state  of  Tennessee,  leering  a  widow  and  two  intuit  cfcil- 
dm.  By  last  will  and  testanient  ha  appointed  his  brother  guardian  of  hk  children, 
who  qualified  under  the  laws  of 'Tennessee,  and  took  possession  of  the  children. 
The  widow  subsequently  intermarried  with  C  A.  Foster,  and  removed  to  the  atato 
of  Mississippi.  Foster  and  his  wife  went  to  Tennessee  with  an  armed  force,  seized 
the  childreu,  and  took  them  to  their  residence  in  Mississippi,  where  they  nocured 
lor  themselves  letters  of  guardianship. .  On  application  to  the  chancellor  by  the  tes- 
tamentary guardian  for  a  writ  of  habea$  torpusfto  recover  possession  of  his  wards; 
held  by  the  chancellor,  that  the  custody  of  the  children  must  be  restored  to  the  testa- 
mentary guardian,  and  that  the  letten  of  guardianship  obtained  by  Foster  and  wife 
in  the  state  of  Mississippi  were  fraudulent  and  void. 

Geo.  S.  Yeroer  for  the  petitioner. 
Wm.  B.  Anderson  for  defendants. 

The  Chancellor.  • 

The  petitioner  sued  but  a  habeas  corpus  for  the  purpose  of  re- 
covering from  the  defendant  the  custody  of  the  persons  of  Mary 
H.  and  Ann  S.  J.  Alston,  minor  children  of  A.  S.  J.  Alston,  de- 
ceased, whose  custody  he  claims  as  their  testamentary  guardian. 
A  good  deal  of  testimony  has  been  taken  on  both  sides,  a  particu- 
lar analysis  of  which  is  not  deemed  necessary,  as  much  of  it  is 
conceived  to  have  no  direct  relevancy  to  the  question  to  be  de- 
cided. It  appears  from  the  proofs,  that  J.  J.  Alston  was  appointed 
the  guardiarl  of  the  children  in  question  by  the  last  will  and  testa- 
ment of  his  brother,  A  J.  S.  Alston,  who  died  in  Tennessee, 
being  then  a  member*  of  the  same  family  with  the  petitioner;  that 
such  will  was  duly  made,  published  and  probated  according  to  the 
laws  of  that  state,  which  gives  to  the  father  t^e  right  of  appoint- 
ing (i  guardian  to  his  children  by  last  will  and  testament;  that 
said  guardian  took  upon  himself  the  duties  and  burdens  of  that 
office,  and  continued  in  the  faithful  discharge  thereof,  until  the 
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mother  of  the  children  having  intermarried  with  the  defendant, 
Foster,  removed  to  Holly  Springs,  in  this  state,  and  some  time 
.  afterwards  proceeded  to  Tennessee  with  an  armed  force,  seized 
the  children  and  forcibly  brought  them  into  this  state,  where  she 
and  said  Foster  procured  themselves  to  be  appointed  guardians; 
and  by  virtue  of  that  appointment,  connected  with  what  is  sup- 
posed to  be  the  superior  right  of  the  mother,  now  claim  to  retain 
the  custody  of  the  children  aforesaid.  The  testimony  is  ample  to 
show,  that  no  objection  can  be  fairly  urged  to  either  party,  so  far 
as  their  capacity  and  general  fitness  for  the' custody  and  control  of 
the  minors  are  concerned.  There  is  then  no  room  left  on  that 
score,  for  the  exercise  of  that  discretion  which  courts  of  justice 
some  times  properly  exert  in  such  cases  against  even  the  legal 
rights  of  a  person  who  is  morally  unfit  to  enjoy  them. 

•  The  contest  here  is  between  an  uncle  claiming  as  testamentary 
guardian  of  the  children,  by  virtue  of  appointment  by  the  father, 
made  in  the  state  of  Tennessee,  and  the  step-father  and  mother, 
insisting  on  the  other  hand,  as  well  upon  their  relation  to  the  chil- 
dren, as  upon  their. letters  of  guardianship  granted  them  in  this 
stater  The  case  must  be  decided  with  reference  to  their  respect- 
ive legal  rights,  without  indulging  in  any  of  that  loose,  undefined 
discretion,  which  sympathy  for  the  wishes  and  feelings  of  the 
mother  might  suggest 

The  first  inquiry  is:  has  Alston  shown  enough  to  entitle  him 
prima  facie  to  have  his  claim  under  the  habeas^corpus  sustained? 
And,  secondly,  does  the  grant  of  letters  of  guardianship  to  the  de* 
fendant,  in  this  state,  overreach  and  defeat  those  granted  to  the 
petitioner  in  the  state  of  Tennessee,  so  far  as  the  custody  of  the 
persons  of  the  wards  is  concerned.  Jis  to  the  first  branch  of  the 
inquiry,  it  was  contended  that  the  tribunals  of  this  state  cannot,  . 
for  any  purpose,  recognize  the  petitioner  as  guardian  'of  the  chil-  ' 
dim,  upon  his  letters  granted  in  Tennessee;  and  that  this  prelimi- 
nary objection  forecloses  all  further  inquiry.  It  is  said  that  the 
rights  of  foreign  guardians  are  placed  upon  the  same  footing  with 
those  of  foreign  executors  and  administrators;  and  this  seems  to 
be  true,  at  least  so  far  as  the  right  to  maintain  suit  for  the  property 
of  their  wards  is  concerned.  1  John.  Ch.  R.  153;  4  Gill  &  John  R. 
It  cannot  be  doubted,  that  an  administrator,  as  such,  cannot  claim 
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it  jure,  to  hare  his  title  recognized  beyond  flie  territory  of  the  gov- 
ernment granting  it;  yet,  that  he  is  to  some  extent  so  recognized  by 
foreign  countries,  upon  nlles  of  national  comity,  seems  to  be  fully  . 
sustained  by  adjudged  cases;  as  in  the  case  of  an  ancillary  ad- 
ministrator, after  the  estate  has  been  subjected  in  his  hands  to  the 
elaims  of  the  citizens  of  the  local  jurisdiction,  the  assets  are  then 
decreed  to  be  remitted  to  the  foreign  administrator,  thus  acknowl- 
edging his  title  as  such.  1  Mason,  38;  19  Mass.  Rep.  337;  3  Pick. 
Rep.  128;  3  Rawle,  312. 

The  reason  why  an  administrator  cannot  maintain  a  suit  for 
property  out  of  the  state  granting  him  his  letters,  is  conceived  to 
rest  not  so  much  upon  the  fact  that  the  courts  of  one  state  do  not 
recognize  what  has  been  done  by  the  tribunals  of  another,  as  upon 
the  more  obvious  principle,  that  it  is  inconsistent  with  the  protec- 
tion which  every  state  owes  to  its  own  citizens,  to  permit  the  prop- 
erty of  a  foreign  decedent,  situate  within  its  territory,  to  be  trans- 
ferred to  the  hands  of  a  foreign  administrator,  until  it  has  first 
been  subjected  to  the  just  claims  of  its  own  citizens.  Hawey  t\ 
Richards,  1  Mason,  381;  9  Wheaton  Rep.  565;  3  Rawle  Rep.  312; 
Story's  Con.  L.  421-2.  These  decisions  rest  upon  the  familiar 
rule  of  international  law,  that  no  state  is  under  any.  obligation  to 
enforce  foreign  laws  prejudicial  to  its  own  rights  or  those  of  its 
citizens.  If  this  be  the  main  reason  of  the  rule,  it  would  seem  to 
have  no  application  to  a  proceeding  by  a  foreign  guardian  to  re- 
cover the  person  of  his  ward,  who  had  been  violently  taken  from 
him,  and  removed  to  this  state.  It  is  difficult  to  perceive,  in  such 
a  proceeding,  any  thing  against  the  policy  or  public  morals  of  this 
state,  or  which  could  affect  the  private  interest  of  its  citizens. 

A  just  regard  to  those  rules  of  reciprocity  which  constitutes  the 
basis  of  all  national  comity,  would  seem  to  require  our  courts  to 
afford  to  such  guardian  every  facility  known  to  the  forms  of  our 
law,  lest  our  own  citizens  should  in  their  turn  be  made  the  victims 
of  a  like  system  of  violence,  and  be  left  without  remedy.  In  the 
case  of  the  King  v.  Hopkins  and  Wife,  7  East's  Rep.  577,  where 
the  mother  of  an  illegitimate  child  had  been  deprived  of  its  cus- 
tody by  force  and  stratagem,  Lord  Ellenborough  said,  in  such  a 
case,  every  thing  was  to  be  presumed  in  her  favor;  that,  without 
touching  the  questiod  of  guardianship,  he  thought  it  proper,  by 
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means  of  the  remedial  writ  of  habeas  corpus,  to  restore  the  child 
to  the  quiet  custody  in  which  it  was  before  its  abduction.  But 
however  this  may  be,  it  is  believed  that  the  claims  of  the  petitioner 
may  be  sustained  upon  .rules  of  strict  right,  testing  them  by  the 
analogy  of  the  law  governing  the  case  of  a  foreign  administrator. 
A  material  distinction  exists  between  the  case  of  a  foreign  admin- 
istrator, claiming  merely  to  maintain  a  suit  in'  that  character,  and 
the  case  where  he  claims  to  assert  rights  which  accrued  and  vested 
in  him  according  to  the  laws  of  the  country  creating  him  such. 
la  the  .first  case  he  must  obtain  a  new  grant  of  guardianship  before 
he  cai}  maintain  suit,  as  well  for  the  reasons  before  suggested,  as 
that  his  authority  cannot  strictly  extend  beyond  the  power  grant- 
ing it.  But  in  die  latter  case  he*  proceeds  upon  his  rights  and,  in- 
terest vested  by  virtue  of  his  fiduciary  character,  which  he  may 
prove  and  assert  every  where,  without  doing  more,  as  is  the  case 
of  a  foreign  administrator  who  has  there  reduced  the  personal  pro- 
perty of  his  intestate  to  possession,  and  thus  clothed  himself  with 
a  qualified  legal  right  thereto.  If  such  property  is  removed  to 
another  country  without  his  consent,  he  may  maintain  a  suit  for  it 
there,  in  his  own  nqme,  without  taking  out  new  letters  of  admin- 
istration. Story's  Confl.  L.  432;  2  Pick.  R.  11;  3  Mason,  505,  sec.  18. 
His  clfum  to  maintain  suit  in  such  case  rests  upon  his  right  to  the 
thing,  and  not  upon  his  character  as  administrator,  although*  it 
vested  in  right  of  that  character.  .  16  Mass.  Rep.  71.  As  it  seems 
to  be  admitted  that  the  same  rule  in  a  like  case  would  apply  to  a 
foreign  gutfidian  sueing  for  property,  no  reason  occurs  to  me  against 
the  extension  of  the  rule  to  the  case  of  such  guardian  sueing  for 
the  custody  of  the  person  of  his  ward.  In  this  case  Alston  was 
fully  invested  in  Tennessee  with  the  care  and  control  of  tb€ftemi<- 
nors,  and  the  right  to  the  custody  of  their  persons,  they  being  resi- 
dents and  domiciled  in  that  state  at  the  time  of  his  appointment. 

It  is  said,  however,  that  ,the  guardian's  right  to  the  custody  of 
the  person  of  his  ward  bears  no  analogy  to  that  in  reference  to  his 
property.  It  is  true  that  this  right  is  not  strictly  a  right  of  prop- 
erty, but  I  apprehend  that  it  is  not  on  that  account  less  perfect  and 
complete,  nor  less  entitled  to  judicial  notice  and  protection,  than  if 
it  pertained  to  things  real  or  personal.  Such,  a  guardian  has  not 
a  mere  office  or  authority,  but  has  an  interest  in  the  custody  of. 
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die  person  of  his  ward;  that  it  is  not  a  right  of  that  imperfect  obli- 
gation of  which  courts  of  justice  do  not  take  cognizance,  is  evi- 
dent from  the  feet  that  prior  to  the  statutes  of  Westminster  2,  ch. 
35,  giving  the  writ  of  ravishment  of  ward,  the  guardian  might 
recover  damages  by  his  action  of  trespass  at  common  law  for  the 
taking  away  of  his  ward    Bingham  on  Infancy,  168,  sec.  7. 
But  it  is  believed  that  the  courts  of  our  state  should  at  all  times  so 
far  recognize  letters  of  foreign  guardianship,  ad  to  permit  the 
guardian  to  be  heard  on  his  claim  to  the  restitution  of  the  custody 
of  his  ward,  which  "had  been  wrongfully  taken  from  him.   It  is 
properly  a  mere  question  of  evidence;  the  fact  of  a  foreign  guardi- 
anship or  not,  should  be  the  only  inquiry.    Our  laws  as  to  some 
purposes  seem  to  recognize  the  foreign  grant  of  letters  as  evidence 
of  die  simple  fact  of  such  guardianship.    Howard  &  Hutchinson, 
340,  sec.  18.    But  then  it  is  contended  that  such  guardianship 
confers  no  power  when  so  proved.    Such  a  rule  in  regard  to  prop- 
erty rights  is,  as  we  have  seen,  a  mere  rule  of  the  courts,  founded 
on  considerations  of  public  policy,  which  have  no  bearing  upon  a 
case  like  this.    Neither  the  researches  of  the  learned  counsel  for 
the  defendants,  nor  those  of  my  own  have  furnished  me  with  any 
adjudged  case  applying -the  rule  to  the  personal  relation  between 
guardian  and  ward.    Spch  relation  would  seem  of  itself  to  con- 
fer the  right  here  insisted  on. 

By  the  common  law,  a  guardian  has  equally  the  care  and  con- 
trol of  both  the  person  and  property  of  his  ward.    The  civil  law 
practice  of  placing  the  care  of  the  person  of  a  minor  in  one  set  of 
hands,  and  that  of  his  property  in  another,  has  not  been  adopted 
in  this  country.    Such  guardian  is  to  be  considered,  so  for  as  the 
lierson  of  his  ward  is  concerned,  as  standing  in  loco  parentis, 
clothed  with  the  same  power  as  the  father  or  natural  guardian, 
who  certainly  could  maintain  a  habeas  corpus,  in  a  case  like  this, 
for  the  recovery  of  his  children. 

Sir  William  Blackstone,  in  treating  of  the  personal  relation  of 
guardian  and  ward,  says,  that  their  power  and  reciprocal  duty  are 
the  same,  pro  tempore,  as  that  of  father  and  child.  1  Black. 
Com.  463. 

I  am  aware  that  Judge  Story  has  stated  the  ride  to  be,  that  a 
foreign  guardian  can  exercise  no  authority  over  either  the  person 
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or;pel^na>pfC^Brty'<rf  bM  wetid  i*  tooth*  state;  and  he  putt  tf»e 
'.role  upon  the  saint  re^imin^  aii*  policy  trhkb  xestricU  the 
authority  -of  foreign  executor*  or,  administrators.  -Story's  <3otA 
L*ws,  4*4  |f  he  means  by  this  that  a  grant  of  letters  M  om» 
aptoooi&nMipjw  domiciled  m 

r  ariotber  £tete,  Jie  jfttuide&btedly  taneftt;  far  if,  as  is  owtoAded, 
W means .thie  guardian  *>f  die  ward's  domkil  cannot  recover  hjm  ' 
in  andthetr.  state,  Without  .new,  tetiera,  then,  w4tfc  gfeafr  deferences 
to  tfafe  opinion  of  that  leWned  j*dge,  H  see*)*  to  me  'that  the  iea~ 
•   «m  afcd  jtolicy.  of  .the  rale  fads  entirety  wheft  applied  to  Xhe  case 
of  ^guardian  taking  mettfy  for  the  rtotody  of  the  person  of  hip 
ward,1  which  had  been  vkjlehtly  md.  wro^fclly^  wrested  from 
him.    It  isxpite  pertttin  tftat  the  cases  9f  Mattel  v.  Dickey,  Uotoi. . 
qi.  fL  153,  and  Caft  «,  WickAy,  4  GUI  &  John.  H  332,  fefersed  * 
•  to  by  the  Jjearned^udge)  lay  down  no  qach  rale  with  reftjren^e  to  • 
.  the  guardian's  authority^over  the  person  ef  h&  wprd,    Tt>  require. 
thht  a  fbVeign  guardian;  whose  ward  had  bee^i- forcibly  abdpoted*; 
shfculd  ta^e  out. new  letters  o/fcuarfljawfcip  wherever  his  #wajd 
Vdght/te'found,  he^bte  his  claiih.tb  fcestitutjon  would  bereqog- 
,  nized,  would  he  "#>>pai*5r  yritb  him', !  And  cheat  him  with  jfa* 
wdrds  of  promise."    The  publicity  of  flucfr  an  act,  and  the  neces-t 
\sary  delay  in  accomplishing'  it,  would  he  but  sp  many  signals  to 
*tKe  fcbdqdtor,  to  flee  to  andther  jurisdiction  still  requiring  qew  lej^ 
tere,  and  so  totie*  quoties,  until  justice,. weary  in  .pursuit,,  w<xild 
flag  ifl  ntter  despair/  r.  .\    .%  •      ,...*'■• 

To  compel  Alston  to, obtain  letter*  of  ^ua^ianajup in  Misstate 
before  he  can  be  heard  to  assert  his  claim'  to*  the  custody  of  his 
wards,  would  place  upon  him  impossible  conditions^  and  would, 
be  tantamount  to  a  total'  denial  of  hid  rights.  It  will  be  remem- 
bered that  the  probate  court  of  Mard^all  county,  in  t^is^te,  Has 
already  granted  letters  to  Foster  and  wife.  Alston  would  be 
compelled  to  apply  to  the  same. court,  the  minors  being  qow  in- 
dent in  that  county.  He  would  be  told,  the  court  has  already  ad- 
judged the  guardianship  of  those  children  to  Foster  and  wife;  and 
we  hold  that  there  canrfot  be  two  separate  guardians  of  {fee  per- 
sons of  the  same  Yninors,  deriving'  their  appointment  from  the  saaoe 
tribunal,  and  each  claiming  the  separate  and  exclusive  cystody  of 
such  children.  It  would  be  in  vain  that  he  would  urge  as  are*- 
Tol.  I.— 62 
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400  foM«pedttig;tM1aner9  of  Foster,  the  fact*  of  his  prior  grant 
under  the  laws  of  Tennessee*4  He  woof<|  be  told,  on  the  authority 
of  the  case  from  4  6ill  &  Johns.  Jtepprts,  we  cannot  notice  your 
-     letters  granted -in  Tennessee^  and,  inasmuch  as  the  letter?  we 
granted  to  Foster  are* in  accordance  with  the  forms  of  the  law  of 
thi*  state,  we  cannot  disturb  them.  .  R*  wilrrthus  plainly  appear, 
that,  unless  Alston  'is-  permitted  to  rely  upoir  the  vill,  and  bis 
letters  granted  under  it  ik  Termeatee,  and  upon  'fris  right  to  the 
cqptody  of  the  minors  .which  he  there  acquired,  he  is  wholly  rem- 
ediless, and  that'a  claim  acquired  by  force,  and  attempted  tp  be 
%    perpetuated  by  a  fraud  ppon  >tbe  jurisdiction  of  one /of  our  courts^ 
'  must  prevail  against  the  plainest  righfe. 

I  think  then  that-  it  wQl  appear  tha*  Ateloa  is  in  a  proper  post- 

'  tfcnf  fo  assert  the  claim  which  lief  mates  under  Iftis  habeas  Corpus, 

-unless  he  id  forestalled' by  reason  of?  the  giant  of. guardianship  in 

•  this  state:  and  this  brings  me  to  the  second  branch  of  our  inquiry. 

*  It  may  be  laid  down  as  a  mfrxim  of  jurisprudence  of  Universal 
application,  that  no  court^n  if  its  judgment  aflect  or  bind  per- 

~sftn8  n6t' within  its  jurisdiction ,  The  court  in  this  state  had  no 
.    power,  to  grant'  letters  of  guardianship  oyer  the'se  minors,  they  not  . 
oeing in  legal  contemplation  domiciled, in  this  staje.    To  create 
the  legal  idea  of  domicil  the'tfesideuce  must  be  voluntary,  for  if  it", 
bety  donetraint/or  by  J>anishme»t,  arrest,  or  Imprisonment^  the* 

*  antecedent  domicil  remains*  Story's  ConiLL.  46.  Besides  this, 
it  may  be  remarked  that  the  law,  wisely  regards  infants  as  gene- 
rally incapable  of  changing  their  domicil,  during  their  minority, 

,  and  Axes  it  with  that  of  the  fat)te/,  upon  whose  death  the  children 
still  retain  ^  parental  home  a?  their  domicil.  Story's  Confl.  L. 
44, 45.    In  this  case  the*  minors  .were  forcibly  Tenioved  from  Teu- 

*  nessee^lhe  domicil  of  their  deceased -father,  and  of. their  testamen- 
tary£Uardian  into  this  state,  and  upon  this  residence  of  constraint, 
the  courts  of  Marshall  county  assumed  jurisdiction  over  their  per- 
sons. ^Courts  of  justice  will  not  permit  their  jurisdiction  to  be 
either  *Ustained  or  defeated  by  fraud  -or  violence.  Suppose  a  cjti- 
zencf  fjouisianaiwas  seized  and  forcibly  brought  into  this  state, 
to  be  sutgetted  to  'the*  process  of  one  of  our  courts  at  the  instance 
of  a  creditor  here,  would  such  a  proceeding  be  tolerated?  Would 
not  a  judgment  in  such  case  be  regarded  as  a  mere  nullity  by 
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.  eVery  tribtywl  fytvfng  a)>out  k  the  sembtaiice  of  science  or  eiyil- 
'  ization.    It  Xvould  be  a*  disregard  of  all  the  courtesies,  due  from 
one  sbte  toatiwtjier  to  ^permit  a  fmuci- practised  upon  the  citizens  . 
♦  of  one  state  to.be*  oox^umh^ated  through  the  tribunals  of  another 

•  Such  a  state  of  *  things  \fcould  not  only  be  fraught  with  the  most 
^startling  cqn^equenoe?  <q  the  pe^ce  of  neighboring  communities,  . 
put  .Would  violate. that  cftmity  which  should  be  specially  observed 

•  bf  coterminous  states,  who  are  member  of  the  same  general 
goteriirnarjt.      f ,:       *       /  ' 

I  cannot,  then,  regard  the  defendants'  letters  of  guardianship, 

granted  in  this  £t*tej  as  giving  them  any  valid  claim,  4s  against  . 

'the  petitioner  to  th£< custody  of  these  children;  and,  as  it  does 

.  not  appear  that  Alston  is  •  in  a*iy  way  \na8Ui|ed'  to  the  tfust .  with 

t  which' he  was  triarged  by  the  will  o(  his  brother,  rior  .that  the 

•ohildren  are  of  that  tender  age  requiring  tjie  special  and  exclusive 

cafce  of  their  pother,  their  custody  must  be  restored  to  their  test*- 

mejifcry  gtiar&an*   ';••'.'.  ».       u  '  •  • 

•  NqI& — Xh  appeal  was  taken  frojn  ihe,dedsion  of  tite  ChdncellorHo  the  itigh  Cotpt 
of  Errors  and  Appeal*,  where  the  case  was  argued  at  grcaVlepgth,  Wore  Associate 
Justices  TtjRKisrand  TfepTTKR,' Chief  Jostice  Sbabkkx  not  being  present  at  the- 

,  hearing-.  Meisrs.', Turks*,  and  Tro'tmr  -reversed  the  decree  of  the  Chancellor. 
Chief. Justice  ShabkeY  delivered,  ah  able  /Kssentingf  opinion,  concurring  with  the' 
Chaaoellor.    .The  case  is  repotted  at  length  in  ft  £ow.  llep.  40&  .    *  . 
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ABANDONMENT  OP(  CONTRACT.     . 

rtliere  by  the  term?-  of*  a  .contract  the  Acts,  to  be   j>eTfbrmed  ere' 
nnratual  and •  dependent, 'either  pfrrty  may  abandon  lthe  contract  .*" 
'  on  failure  of  the  other  te  comply  with 'his  part:    McGraw  «V  Pdl-F * 

••  \  nig,357:  •     # '  ♦    ■     *    '  -.'       .  '  .    '• 

•:  •  '  •  »    •  .  * 

ACCIDENT.     *  ".       ,  *  •      '  '-  •    ,%    *, :.        v 

Sei'CtivitiTiov,  8. 1  "•       •        •*       *  '  \        "'■      i  ' 

>'.-  .  .  .     .    '        .  •                .            ■         '                   '     .  •   < 

ACCOMODATION  tNDOkS*».     ACCOMMODATION  tjAPgR. 

See  Iaporsbr.  .  •'•                              # 

\ccoufcrr,       *    \>  '.     '    '       ,      ,.     ..•'•."• 

See  Ad*ju»strator,  1,3, 3, 7.      .  '  "•    f     ,.'.-' 

1.  The  representatives  lof  an  •administrator  cannot  be  compelled  to 

acccftmt  with'  any  person  bat  'the  administrator  <fe  bonit  *ion.  ' 
''  Miller  ^  Womack's  Adtf'r,  486. 
'2.  In  order  to  lay  the  foundation  for  an  interlocutory  decree  to  account, 
the  facts  in  relation  to  the  account  must  not  only  be  put  in  issqe, 
but  there  must  be  some  evidence  to  show  that  the  facts  are  proba- 
ble and  the  equity  proper.  'Tluv Planters*  Bank  *.  Stockman, 
502.  •>  '     ' 

ACKNOWLEDGMENT.  ,   .  '  l 

See  Notice,  1;  Registry, 

i  '  ■ 

ADMINISTRATOR  AND  ADMINISTRATION. 
See  Jurisdiction,  1;  Purchaser,  1,  2;  V  sudor  and  Vewmb,  2,  3; 
Lieh  ;  Mortgage,  7,  Si  Marshalling  Assets.        . 

1.  The  final  account  of  an  administrator  has  not  the  conclusive  effect 
of  a  judicial  sentence  between  him  and  the  distributees  of  the 
estate,  and  does  net  bar  them  from  proceeding  in  chancery  to 
62* 
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open,  falsify  aid  surcharge  the  account.  Vertner  «.  McMurran, 
196 ;  $ed  «ta>  8.  C.  on  appeal,  149, 
-  2.  Although  the  statute  requires  an  admmlrtrator  to  give  notice  of  his 
intention  to  preaent  his  final  acceunt,  by  posting  op  bills  rn  throe 
.  public  places  in  the  county,  -or  by'  advertisement  in  a  newspaper 
for  three  weeks,  yet  in  practice  the  making  of  a  final  settlement 
with  the  prolate  court  rs.  uiially  a  proceeding  pdrely  er  parte, 
and  has  not  generally  been  retarded  as  assuming  the  character  of 
a  judicial  controversy..  lb.  % 

3.  An  administrator, is  estopped  frbm  setting  aside  Jus  final  account, 

.which  was,  presented  to  the  court,  and  •  decided  to  be  correct,  for 
an  error  favorable  to  his  own  interest  and  prejudicial  to  the  estate, 
on  account  of  subsequently  acquired  rights.     8.  C.  on  appeal, 

4.  .An  administrator  has  no  power  to  purchase  negroes  for  the  benefit 
.    .    of  the  estate  wjnon  he  ad  ministers,  except  by  the  authority  of  the 

probate  court*    Briscoe  *.  Thompson,  ljSSl.    ,'     .  ' 

D.  Where  an  administrator  sold  a  promissory  note*  belonging  to  the 
estate  of  his  intestate  for  slaves,'  without  an  order  of  the  probate 
court  to  that  effect,  it  was  bolden  that  the,  notes  or  proceeds  there-1 
of  could  be  recovered  for  the  benefit  of  the  estate.  lb, 
6\  The  policy  of  our  law  is  opposed  to  the  *English  rule  in  relation  lo 
tjie  dominion  of  aj>  administrator  over  the  'assets  of  his  intes- 
tate.   Jo.  • 

7.  If1  an  administrator  render  a  fajse  pr  fraudulent  account,  the  proper 

remedy  \%  by  a  bill  to,  surcharge  and  falsify  the  account;  and  such 
a  bill  ought  to  point  out  the  errors,  omissions  and  false  charges 
complained  of.     MHler  v.  Womack's  AdrnV,  486. 

8.  Where  an  administrator  waited  and  appropriated  to  his  own  use  * 

th,e  estate  of  his  intestate,  and  died,  before  rendering  his  final  ac- 
count, his  'administrators  and  their  sureties  were  holden  not  liable 
for  such  mat-administration  of  their  intestate,  except  eo  far  as 
property  of  the  mat-administered  estate  came  into  their  hands 
'  in  ipecie  from  the  hands  of  their  intestate  unad ministered.    Ibidm 
'  9.  Where' an  administrator  died,  having  in  his  possession  assets  of  his 
intestate  unadministered,  which  came  to  the  hands  of  his  owa 
/  administrators  in  tpecie;  held,  that  the  distributees  of  the  estate 

to  which  the  assets  belonged  could  not  maintain  suit  for  them, 
but  such  suit  must  be  brought  by  the  administrator  dc  bonis 
no*.  Ibid. 
10.  Distributees  cannot  maintain  a  suit  in  equity,  to  recover  property 
belonging  to  the  estate  of  their  ancestor,  without  the  assent  of 
the  personal  representative,  unless  it  be  averred  that  the  latter 
refuses  to  pursue  the  property  himself.    lb. 
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ADfiHrfSipNS.     ;      '  ■'. 

See  EyiDjvnoB, 2»  ,  •       \  , .  ,i  #,    1  " 

*  •      i  * 
AFFIDAVIT.     •  < 

See  Phactick,  9.  *  ,  .  •  *      ^    , 

•  .  AGENT.      "".;.• 

*Sei  PnuunALfi  and  Aosht*       %  -    .      t 

.    AGREEMENT.  ^    . . '   .  '-    '  ,  ,  \  +     \*;    , 

;     See  pARTHBjjiflkip;  14?  Evjdenok,  4. 

A  gratuitous  agreement  for  indulgence  in  the-  payment  of  money  may 
'hie  disregarded  without-  violating  anj.  legal  or' equitable  obliga- 
tieaj  or  subjecting  the/party  wJiorflieregerds  it  to  any  ltgal  liabil- 
1    '        .    •  » •  i£y  df  restraint*    Newirian  v.  tyteeic,  441. 

alienation/''  '  :'  "  ,  '  \ 

rSee^XnBATT,4.       ,       .'.,',  •  /      .    . 

^N&\¥Ejfl'lN  CpANCfcRY;.;  .        '      : 

4  See  >Pi/i:ading,  7,  8 ;  f  eacjicb,  6,  11 ;  EvpENcs,  1,  3.-    ; 

1.'  The  denial  ofr'an^answar  made  on  information  amj 'belief,  is  not  suffi- 
cient to  disprove  positive  allegations  io.a  bill,  especially  where 
t  the  equity  of.  the  bij)  is  no^  charged  to  be  in'  the  knowledge  or 

inforrap£ioH  -of  tBe  respondent.    Me&uffiev.  The  Planters'  Bank, 
•    383.  .  '.  "  '•.•■■- 

2.  Where  an  answer  to  the  allegations  of  at  bill  sets  up  jnatter  in 
j     avoftance^  it  is*not  evidence.  •  The  Pinters' -Bank  v.Stdckman,  , 
«  508;  S.  P.  PerriJaye.  Setter,  868.      '     .       \ 
•    *  3.  Where  the  Mil  required  the  respondent*,  who  were  executors,,  .to 

*  •  ,  .  answer  what*  estate -of  their  testator  tney  had  received,  and  what 
1 .  had  become  of , the  same,  and  the  respondents  answered  that  the 
assets  which  came  tc  their  barfds  had  been  exhausted  in  pay  meat 
of  the  debts  of*  their  testator,  the.  atoswer  was  Golden  to  be  evi- 
dence against  the  complainants,  and  as  there  was  np  testimony 
disproving  it,,  was  taken, as  true,  and  the  bill  dismissed.  Oakey 
t>.  Rabbfs  Ex'rs,  546.     ,  r .       '  ■  * 

APPROPRIATION  OP  PAYMENTS. 

Where  a  creditor  has  two  claims  against  the  same  debtor,  one  of 
which  is  well  secured,  and  the  other  not  secured,  upon  a  pay- 
ment being  made,  the  court  will  apply  it  to  extinguish  the  claim 
for  which  there  ie  no  security.  The  Planters'  Bank  «•  Stockman  j 
502, 
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ASSETS.  .  j' 

See  Pftimsifci,  Equitable  Amkti,  1£aksjiali?i*g 

ATTORNEY.  '  '     '  . 

See  Convey a«ce,  3,4.  •■ 

ATTORNEY  AT  LAW. 

An  attorney,  is  such,  hat  no  authority  tc^ieeefve*  built  netes*  below 
.  par  in  payment  of  hit  client  debt,  nor  will  hi*  receipt  therefor 
discharge  the  defendant  in  execution.    Osgood  «.*Brown,  3W. 

AUCTION.  ,     •       .'•.•/ 

1.  The.  role  that  a  salt  will  he  eet^  aside  for  made^oacy  of  price, 

applies  only  to  privaftev  contracts  between  the  Render,  and  por- 
ch aeer  ;  it  does   not  fflttend  to-  e*Jes  by*  auction,  unless  there 
be  other  circumstances  going  to  establish  fcaud.    Newman  *. 
.  Meek,  441.  •  '  *       -      " 

2.  If  a  purchaser  at  auction,  by  fraud  Blent  management  or  misrepre- 

sentation, prevent  the  attendance  of  others,  or  use.  any  .influence 
to  put  down  fair  competition  in  bidding,  a  conrt  of  equity  will 
interpose  and  set  aside  such  sale,  en  the  ground  of  fraoe\    Ih. 


%  9        '  '. 

BANK, 

See  Jurisdiction,  2;  Evjdbiice,  3-  ,        ,    .  n  • 
The  cashier  of  a  bank  is, not  necessarily  one  of  its  borpofaton,  and  is 
.    not  therefore  a  respondent  to  a  bill  against  toe  bank*  unless  made 
so  by  name.    McGuffie  e.  The  Planters'  «3ank,  388.  ' 

•  ' 

BANK  NOTES.  *  .         :  ". 

See  Attorney  a*  Law;  Execution,  2, 
1.'  Payment  of  an  execution,  to«  *  sheriff  in  bank  notes  which  are  at 
par  at  the  time  and  place* of  payment,  unless  objected  to  by  the 
plaintiff  in  execution,  is  a  complete  discharge  of  the  debtor,  what- 
ever may  be  the,  subsequent  depreciation  of  such  bank  notes. 
Osgood  v.  Brown,  892. 
2.  If  a  sheriff,  having  an  execution  in  his  hands,  receive  bank  notes 
in  such  circumstances,  he  will  be  regarded  as  the  agent  of  the 
creditor  to  the  extent  of  making  that  receipt  amount  to  a  satis- 
faction of  the  execution,  and  a  discharge  of  the  debtor.    lb* 
'3.  If  the  bank  notes  are  not  at  par,  their  pa/ men t  to  s>  sheriff  is  no 
satisfaction  of  the  execution  to  which  they  are  applied,  unless 
expressly  assented  to  by  the  plaintiff  in  execution.    16. 
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BILL  IK  CHANCERY. 

046'^LBABI**,  1/2 1   IftJUftOTIOir,   I  ;  €OBPOEATI0M,  3,  4;  P*ACTKW,' 

*  7;-  B'auk^  ToawtosiJjte ;  Aaitiftisi-BATOB,  7,  10;  9vfp£embii« 

'ta*  Btttt 

••  •  1.  If  the  bill  prey  thai  a,  contract  for  slaves  sold  in  violation  of  the 
1  "  co'nstitution  be  annulled,  it  should  offe*r  to  Restore  the  slaves. 
1    r     Martin  «."Bnoadus,  35, 

!  3.  Where  a  party  who  has  boufrht  land  and  «been  let  into  possession, 

. '  seeks  to  enjoin  cdlleotiea  or  the  purchase  money,  on  the  ground  of 

fraud  or*  a  failure  of  title,  he*  must  pray  a  rescission  of  the  contract; 

he  cannot  •  withhold  the  pt)rcbtee-mot)ey  and  likewise  keep  the 

v       land.    Williamson  e.  Reney,  112. 

k,  8..If  the  prayer' of  a  hfH  be/fbr  an  injunction  alone,  no  other  relief  can 

\'    *        )>e  granted. "  tb.  ■    •    * 

4.  A  party  coming  into  Chancery  to  have  4  contract  of  sale  rescinded 
.  because  of  the  defendant's  inability  to  comply  with  the  terms  of 
*'     it,  must  show  that  he  has  performed  on  his  part  all  that  is  neces* 
skry  t°  authorize  him;  t6  demand  compliance  at  the  hands  of  the 
defendant*.    Mitchell  «.  Sherman,  120% 
6.  Want*  who  Jake  in  remainder  should  be*  made  parties  jtd  a  suit  re- 
flating to  the  property.    Hunt  y,.  Booth,  215. 
"    (  6.  Where  fraud  is  charged,  it  must  appear  that  the  party  was  thereby 
,mi  sled  fo  his  prejudice:    Young  e.  Bum  pass,  241. 
•7.  A  bill' in  chancory'td  set  aside  a  judgment  at  law,  charging  fraud 
in  the  original  contract,  cannot  be  maintained.    Alien  «.  Hop- 
son,  276.'  .  •'..•.  ^ 
9.  The  rule  which  requires  a  plaintiff  to  show,  a  subsisting  cause  of 
action  is  as  .much  regarded  in  equity  arfat  l*w.    Chancery  Will 
supply  jk  remedy  where  none  exists  at  law,  bat  "will  not  create 
%  right  of  action  where  the  law.  gives  none.    Hqy  ••  Hansbo- 
rough,583. 
9.  Where  an  amended  bill  introduced  a  new  and  substantial  cause  of 
action,  upon  which  a  decree  must  be  had,  without  reference  to  the 
original  bill,  it  was  holden  to  be  demurrable,  and'  was  dismissed < 

Dickson  «.  Poindexter,  721. 

* 

BILL  OF  REVIEW. 

A  bill  of  review  can  only  be  filed  upon  error  in  the  decree,  or  upon 
evidence  discovered  after  its  rendition.    Speight  e.  Adams,  818. 

BILL  OP  8ALE. 
See  Supssskdias,  3, 
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BONO. 
See  FoftTircoiuito  Boin>. 

1.  A  bond  with  condition  that  W.  P.  should  mate  or  cause  to  be  made 

to  E.  C.  W.  a  valid  title  U>  five  sections  of  kind,  claimed  by^aid 
W,  D.  ai  assignee  of  certain  Indiana  who  claimed  by  virtue  of  a 
treaty  with  the  United  Statue,  wheossevar  the  said  YV,  D.  shall 
obtain  title  to  tee  same,  is  voJd  fur  uncertainty.  Wilkinson  b. 
Davi«*e  AdiqmisUator*  53.  '  . 

2.  If  a  claimant  give  bond  for. the  trial  of  the  fight  to  property  levied 

on,  and  the*  issue  is  decided  against  him,  he  has  a  fight  to  surren- 
der the  property  in  discharge  of  his  'bond;  ajhd  if  during  the- pen- 
dency of  6ucb  issue  the  property  be  taken  out  of  his  hands  by  an 
.  older  execution,  this  operates  as  a  discharge  ojf  hie  bond,  and  chan- 
cery will  enjoin  the  plaintiffs  in  the  junior  execution  from  en- 
forcing their  judgment  at  law  obtained  against  the  claimant  on 
the  trial  of  the  right  of  property.    Fenyday  e.  Selcer,  258.  , 

3.  The  liability  of  the  obligors  in  a  bond,  of  indemnity  arises  exclu- 

sively out  of  the  contract  set  forth  in  the  bond,  and  its  extent  is 
thereby  determined.  Where  a  bond  therefore  was  conditioned  to 
indemnify  J.  M.  Bj,  his  heirs,  $c.  **  from  aU  loss  and  injury,  dam- 
.  ages,  costs,  and  charges  that  shall  or  may  .at  any  time  hereafter 
occur  to  him,  or  be  incurred  by  him,  bis  heirs,  dtc.*  by  reason  of 
his  liability  on  .certain  promissory  notes,  ft  was  b often  by  the 
court  that  he  was  not  entitled  to*  any  remedy. either  at  law  or 
in  equity  until  the  contingency  had  happened  on  which  bit  rjght 
of  action  was  to  accrue,  til}til,  according  to  the  terms  of  the  bond, 
he  had  sustained  some  .injury, '  incurred  some  loss,  or  been 
damnified  by*  the  payment  of  costs  and  charges  on  account  of 
the  obligor's  fiiilure  to  discharge,  the  debts  specified.  Hoy  *. 
.Hanebo rough,  533. 

4.  A  covenant  to  indemnify  against  a*  debt  is  n6t  necessarily  a  cove- 

nant to  pay  it.  *The  obtfgors  may  fake  np  and  cancel  the  original 
evidence  of  debt  by  which  the  obligee  is  bound  and  substitute  new 
liabilities,  or  may  interpose  some  legal  defence  to  the  suit  of  the 
creditor  and  defeat  a  recovery.  In  either  of  these  cases  the  con- 
dition of  the  bond  would  be  fully  complied  with.  lb. 
,5.  To  recover  on  a  mere  bond  of  indemnity,  actual  damage  most  be 
shown.  If  the  indemnity  be  against  the  payment  of  money,  ac- 
tual payment  must  in  general  be  proven;  mere  legal  liability  to 
pay  is  not  sufficient.  The  rote  would  be  different  if  the  covenant 
were  against  a  liability  to  pay.    Is« 
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CERTIFICATES. 
See  Te*attv  5. 


CHARTERER  PRIVILEGES.  '• 

See  Corporation.  «',,'•      /   •  '  • 

.  Chartered  privileges  cannot  be  taken  away  by  any  Collateral  proceed-  ' 
nnj},  nor  in  any  other  mode  than  by  wcire  fticiat,  or  information  in 
'  *  the  nature -o£  91*0  isarranfo,  regularly  prosecuted  *t  law.    Baylese 

.    »*  Orne,  161,.  . 

CHILDREN.    See  Parent  and  ^HiLb. 

A'«  8.  J.  Alstbndied  in  the  .state  ef  Tennessee,  leaving  a  widow  and 
*  two  infant*  children.    By  his  will  he  appointed  the  complain- 

ant, his  brother vgtytrdian  of  hJ8*ohi!dren,  who  qualified  under  the 
.    lam*  of  Tennessee,  «and  look  the  care  of  them.     The  widow  after- 
wards intermarried  with  C.  A.  Foster,  and  moved  to  the  state  of 
Mississippi.    Foster  and  bis  wife-  Went  to  Tennessee  with  an 
*  .  .  armed  foroe,  seised  the  ebJldren  and  took  tbem  to  their  residence 

in  Mississippi,  where  they  •  procured  for  themselves  letters  of 
guardfaneliip.  Qn  application  to.  the  bhancefter  by  the  testamen- 
tary guardian  for  a  writ  of  habeas  corput,  to  recover  possession  ' 
of  his  wards,  it  was  holdeo  thai  the  custody  of  the  children  must 
be  restored  to  the  testamentary  guardian,  and  that  the  letters. of 
guardianship  obtarned  by  ^dste/apd  wife  ip  the  state  of  Missis- 
\     sippt  were  fraudulent  and  void.    Alston  v.  Foster,  732. 

CIRCUIT  COURT.  ^      .  <  .     .  , 

1.  The  circuit  court  lias  -concurrent  jurisdiction  with  the  court  of  chan- 

cery to  try  the  validity  of  a  forfeited  forthcoming  bond*  for  refesons 
arising  anterior  to  its'  forfeiture.   Long  «.  U.  S.  Bank}  375. 

2.  The  court  which  first  take's  jurisdiction  will  retain  H.    Ibid. 

COMPENSATION. 

1.  The  rule  in  relation  to  executory  contracts  for  the  conveyance  of 

land  is,  that  if  the  vendor  fail  to  convey  according  to  the  terms  of 
his  contract,  the  measure  of  damages  is  the  value  of  the  land  at 
the  time  of  the  breach,  and  not  the  price  specified  in  the  con- 
tract.   Gridley  «.  Tucker,  209. 

2.  But  where  a,  contract  is  executed  and  an  action  is  brought  upon  the   . 

covenants,  after  eviction,  the  measure  of  damages  is  the  pur- 
chase money  with  interest.    lb. 
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CONDITION. 
See  Bond,  1, 2>,  4,  5;  PmoinssoaT  Not*,  1;  Gbamt. 

1.  The  failure  of  a  condition  subsequent  in  a  grant  entities  tW  gran- 

tor to  call  for  a  reconveyance  in  equity.  Daniel  v.  Jeckoway,  69. 

2.  Where  an  estate  is  granted  open  a  condition,  subsequent,  and  per- 

formance of  that  condition  be  made  jtnpoemjbia  by  accident,  or  be 
prevented  by  the  grantor,  in  either  case  the  estate  bnmmcn'sbss 
,         lute.    Anderson  *.  Lewis*  178,  .  , 

3.  The  same  rule  applies  to  a  thixd'persen,  by  whose  conduct*  the  per- 

for mt nee  of  the  condition  was  prevented,  pnd-  wfcp.ia  seeking  to 
avail  himself  of  the  supposed  divestiture, of  title.    Ib+ 

CONFIRMATION.  /  .  •     '      ■ 

•  *  • 

See  Conveyance,  2*.  ' 

CONSIDER  AtlON. 
Bee  PaoMiesoav  Nora,  3,  5 ;  Foetb^ohiw  Boms  & 

1.  The  covenants  id  a  deed  are  sufficient  'consideration  fore  promise. 

Gridley  v.  Tucker,  309'.  *..  « 

2.  Marriage  is  a  valuable  consideration  in  law,  and  the  wife  stands  in 

the  light  of  a  bona  fide  purchaser,  and  is  entitled  to  the  name  pn>. 
taction.    Armfield  «.  Armfield,  $11.' 

CONSTRUCTION.  .      ' 

See  Tesatt,  2. 

CONTRACT, 
See  Sals  or  La'nd,  1 ;  Specific  Pbbfo*majics;  .J&tatvtk  of  Feaubs  ; 
Abandonment  of  Contracts  ;  PossiiiLtrrss ;  Bill  is  Chajiobkt, 
1,2,4;  Inadequacy  or  Priob;  Comvctancb,  4. 

1;  Courts  of  Equity,  will  relieve  from  an  illegal  contract,  but  will  im- 
pose such  terms  upon*  the  parties  as  justice,  may  require.    Martin ' 
«>  9roadu§,  35.  . 

2.  A  party  cannot  set  aside  an  illegal  contract  and  yet  retain  posses- 

sion of  the  property  acquired  under  it.   /&. 

3.  Every  contract  for  the  sale  of  land  must  describe  its  identity  and 

fix  its  locality,  or  there  must  be  such  a  description  of  it  that  parol 
testimony  will  readily  point  out  its  situation  and  boundaries. 
Wilkinson  v.  Davis's  Adm.  53. 

4.  Courts  of  equity  will  decree  void  contracts  to  be  delivered  up;  but 

where  they  are  sought  to  be  enforced,  courts  of  law  will  equally 
declare  them  void.    Allen  v.  Hopson,  278. 

CONVEYANCE. 
See  Treaty,  4,  7. 
1.  Although  a  conveyance  may  be  voidable  for  fraud  as  against  cred- 


.     w  ••.   '         • 

jDONVEyANCE^onttmietf:    ;  * 

itor*„yet  »€V  by«agreMrie»t  Between*  credKor*'ai*d  the  fraudulent 
•     grantee,  a  portion  of  the  property  so  conveyed  ia  applied  to  pay  . 
-the  debt  of  fetich  creditor,  the  conveyance  will  be  holden  •good, 
to  that  extent,  becaoBe#Hhe  property  has- received  the 'same  ' 
'direction  and  .'amplication  which  the  law  would  give  to  it,  upon    ' 
declafingthe  deed  v6id.    Agricultural  Bask  j. Dorset  338/ 

2.  A  conveyance  which  is  voidable  oirly,  aa  .being  contrary  to  the 

statute  against  fraudulent  conveyances,  may  be  confirmed  by    ' 
nrutter  ex  pott  facto]   lb.  ,  ,  \      *  * 

3.  Al6ee'4  tolan^made  V  aA  ageW  aatbor^aed  to  sell  jand  cenrey  \ 

the  same,  bat  made  in  the  name  of  the  agent  for,  his  principal,  ia 
•  not.  a  legal  deed.     To  make  a  conveyance  executed  by  An  attar-* 

ney  oX  agent  binding,  it  must  ty  made  and  signed  in  the  name  of 
•"  th^wnljipal/fHohnfeBV/Oa^imin,  408-  '  v 

*4f|A  contract  cj  cpfcyeyance  made  in  the  name  of  an  agent  or  attor- 
ney^ and, signed  by  Kfm  as  for  \fi$  principal,  is'  not  the  contract 
••  '      .  *    of  Jbe  principal,  but  merely  binds  the  egerit  or  attorney..  */£. 
*      5.  A  conveyance  by/a  father,  who  Was  largely  indebted  at  the  time* 
,    to  a  minor ,sqirt,  in  ionsideration  of' the  eoh's  past  serviced,  for 
which  ibe- father  tiaoV agreed  to. compensate  him,  cannot  be  sus- 
tained -agaiist  the  creditors  of  the  father.     It  would  be  holden 
binding  *bet ween  the  fctKer  and  the  son,  but  purely  voluntary  aa 
against  the  creditors  of  the  'former.    Dick  v.  Grissom,  428. 

CORPORATIONS.    '    ' 
See  Chartered  Privileges t  Bah  *,*  Evinsvcs,  2. 

1.  It  is  well  settled  that  a  court  of  chancery,  as  such/  has  not  Juris- 
f      diction  over  cocportfte  Bodies  to  restrain  thefr  operations,  <or  wind 

up  their  concerns.  'Bay less  «.  Orne,  161. 

2.  Chancery  has  jurisdiction,  at  the  instance  of  stockholders,  to  call 
•    the  directors  of  a  joint  stock  Corporation  to  account  for.  any  abuse 

of  trust,  or  waste,  or  misapplication  of  the  company's  fuids;  but 
the  jurisdiction,  in  such  cases,  isbver  the  directors*personar]ly,  as; 
trustees,  and  not  over  the  corporation.    lb. 

3.  A  suit  to  compel  the  ministerial  officers  or"-  a  corporation  to  account, ' 

must,  in  general,  be  prosecuted  in  the  name*  of  the' corporation' 
itself;  but  if  it  should  appear  that  the  directors  connived  at  .the 
delinquency  of  the  officers,  or  refused  to  bring  them  to  account* 
by  suit,  the  stockholders,  as  the  real  parties  in  interest,  would'  be  ' 
permitted  to  sue  in  their  own  names.    lb. 

4.  But  all  the  stockholder*  must  be  parties  to  such  a  bill*    A, 

COVENANT. 
See  Consideration,  1 ;  Promissory  Not*,  3;  8rt-dn;  Boiro,  4. 
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r«0  njp^x. 

CREDITORS.  '  '    .      % 

See  Tri/it  aod  TRCrarltt,  i;  M  a  rjuao*.  Article*;  ?itrntx«L 
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DAMAGES,  RU^E  OF, 
^ee  Ob»E«8*Tioirr 


DECREE.  '  • 

1      See  AccoWt, 2;  Practice, $; 4'*   >       '     .      •      '     * 

■"    '    '..     ■'    ■    '    V    ■»,.■  : 

DEED,  s    -  *...;•;      •  ■"  "  ^ 

See  Reei'TRy;  Notice,.  1,  2;  .Useddf  Tevst;  Conveyance. 

1.  A  deed  takes  effect  by  virtue 'of.  ito  delivery,  and  though  it  be  in  ' 

blank  when  signed,  yet  if  41i6d  op  wheA  {delivered,  It  is  valid.  • 
Anderson  v,  Lewis*  1»78^#       .  ..  ■  -  r    t         ' 

2.  If  it  be  in  blank,  when  delivered,  that  objection  can  pnty  be  taken  ♦  « 

by  the  grantor.    /£.   •* .  •.«,.• 

3.  Where  a  deed  has  been  on.ce  duly*  executed  and  delivesed,  a  sabse*- 
^  quent  surrender  and  destruction  cannot  divest  the  estate  of  the 

grantee.    Whltton  «.  Smith,  231. 
1  '    '  '     '  •'„■••.'•       '   .' 

DEED,  DESTRUCTION  OF.    DEED~  SURRENDER  OF. 
See  Deed,  3;  Joiet  Tenants,  J  *s  ' 

DEED  OF  TRUST.  ' 

See  Trust  and  Trustee,  1.  '* 

The  interest  of  a  grantor  in  a  deed  pf  trust  is  not  .similar  to  that  of  a* 
mortgagor;  nor  is  it  the  subject  of  lien  or  execution  at  law.  Hcln- 
, ,  "    tyre  «.  The  Agricultural  Bank,.105. 
.    t  >.     • 

DEFEQTIVlS  ThlX 

Sep  Injunction,  2,  3;  Vendor  and  Vendee,  6. 
One  who  buys  a  defective  titta  to  land,  knowing  it  to  be  such,  must 
abide  the  consequences.    Williamson  «•  Raney,  112 ;  8.  P.  Allen 
-  «.  Hopsoo,  276. 

•  DELIVER^  AND  CANCELLATION  OF  INSTRUMENTS. 
See  Contracts,  4.  * 

When  any  description  of  writing  evidencing  the  liability  of  the  maker, 
whether  it  be  commercial  paper,  a  specialty,  or  other  form 'of 
legal  obligation,  has  been  discharged  by  subsequent  events,  as' 
by  payment  or  otherwise,'  and  its  existence  in  an  uncancelled 
state  might  subject  the  maker  to  vexatious  litigation  at  a  distance 


INDEX ,     7ft 

DeLivery  $  cancellation  dp  instrumentb— con^*«rf. 

of  time' when  the  «f  ide^ce*  of  s\ich  discharge  m«y»be  lost  or  ob- 
scured,'chancery  will  .interpose  and  fcauee,  the  instrument  to  be 
-  delivejtd  op  and  cancelled.    Gajrett  ?.  Mississippi  and  Alabama 
Railroad  jfcoinpany,  70,        '  ' 

,  DELIVERY  Ot  QOODS  SOtD.       ",.  #l  •  .    . 

'  See  Vendor  and  Vekd1be,.10,  11.  '        •   '         .  \    '    ' 

J         '       •  . 

'   DEMURfaER.'  *      #  /  ■•••../      ,,     , 

See  P.lsadi*<*,  1, 2.  .       ,  •  '   ' 

'  bfcVlSE.  t      •' .  • 

^eeWiL^,  9;  El<o^iom  A*aSfTiwjU3Ti^R. 
.       • 
•.     '       DISMISSAL.       .  '.;-     .' 

-0  .See  PRAqijfci,  5# .,    *  . 

pjyorce.  .    :  .  •    ; ' 

».  Where  a  man  mapped  a  ,woman  for  her  property,  and  by  fraudulent 
•  means'  deprived  her  of  her  separate  estate,  reduced  her  from  afflu- 
ence to<  wad  t,.  treated  her  with  neglect  and  cruelty  for  a  time, 
and  then  abandoned  her  and  lived  in  open  adultery  with  another 
'     ■••  womankind  also,  asstpiated  himself  with  a  band  of  thieves;  or- 
'        dered  by  the1  chancellor,  that  the  wife  be  divorced  from  the  bed 
and  board -pf  her  husband:  \  Pull i am  v.  Pulliam,  348. 

DORMANT  JUDGMENT.  .  "  '.  '     .   ,." 

.  See  Judom«ht,  6, 


E. 


ELECTION. 
See  Jurisdiction,  3. 


ELECTION  AND  SATISFACTION. 

Where  a  legacy  is  given  to  the  heir-at-law  in  satisfaction  of  bis  claim 
on  real  estate  devised  to  another,  or  or>  condition  that  he  would 
not  dispute  the  will,  or  that  he  would  release  all  claim  to  the 
estate  dViaed;  in  all  these  cases  if  the  will  be  ineffectual  as  to 
the  real  estate  from* want  of  proper  solemnities,  the  heir  will  be 
put  to  his  election  between  the  legacy  and  the  void  devise.  Natt 
v.  Nutt,  128. 


7*8    ,  •  .HftfBX. 

ELECTION  OF  EpVf RIME8. 
See  Exc£trno*„5.  -  Pb*cha«*b  at  Smwwt'b  Sxlb,  1. 

.  Feaa<(  ii  equally  cognisable  at  law  an/I  in  equity*  the  pecu^ar  reason 
far  «pplyjpg  to/the  fallter  in  each  ctiea  is,  1a  ojkaia  &  discovery; 

•Allen  «.  Hopson,  276.  \  .  . 

»  »  « 

EMANCIPATION,  "    ,'  *.       .  , 

Bee  Parent  and  Child*  ;•  •  :, 

EQUITABLE  INTEREST8. 

See  Equitable  ReIief,  1;  Teusx  and  Tbustee,  2, 3;  Lib*.  - 

•       *  *  * 

EQUITABLE  RELIEF. 
•  See  Contract,  1, 2;  Trubt  and  Tbwtve,  2, 2,  A\  8alb,  1,  2  i  Incum- 
brance; Injunction,  2,  3,4,  5;,  Sale  of.  Laud,  L,  2;  Husband 
and  Wife,  5, 6;  Negotiable  Papers  3;  Principal  and  Svbjet%  3; 
Corporations,  3 ;  Delivery  and  Cancellation  of  Ivs/rRVBrBBTSj 
Judgment,  7, 8;  Lien;  Fraud.  3,  4, 5;  Mistake,  2,  3;  Auction,  2. 

1.  Chancery  will  protect  the,-equ'u)able  rights  of  third  persoae  against 

the  legal  lien  of  a  judgment,  and  wilt  limit  the  b^eratuta  of  tbaf. 
lien  td  the  acttfal  interest  which,  the- judgment  debtor  has  in  the 
estate.  Mclntyre  v.'TEe  Agricultural  Bank,  105;  8.F.  Walker 
v.  Gilbert,  85,  •' 

2.  Equity  does  not  relieve  "against  deceptive  acts. which  are  followed 

by  no  Joss  or  injury.    Toon|>  v.  fttlmpass,*24l^ 

3.  Where  a  judgment-debtor  Bold,  for  a'vaTuible  c'ensitieratlon,  a  part 

of  the  property  covered  by  the  judgment  to  a  third  peTtoQ,and  r  ' 
subsequently  sold  the.  remainder  to  another  person,  chancery  will  ' 
direct  the  execution  to  be  first  levied  upon  the  property  last  sold, 
and  if  that  prove  insufficient,,  then  upqn  the  property  first  sold. 
Pallen  v.  The  Agrieuhural  Bank,  419. 

4.  A  court  of  equity  will  not  grant  relief  on  account  of  irregularities 

or  errors  at  law.    Thomas  «.  Tappac,  472. 

EQUITABLE  REMEDY. 
See  Election  of  Remedies;  Partnership,  8, 9;  Bill  in  Chanckbt,  8. 

1.  In  ofder  to  reach  equitable  assets,  or  other  things  not  subject  to 
'  '  execution  at  law,  the  legal  remedies  must  have  been  exbiusted  by 

the  return  of  an  execution  unsatisfied.    Parish  v.  Lewis,  299. 

2.  If  there  be  several  joint -debtors,  the  creditor  most  exhaust  his 

remedy  by  execution  against  all,  before  he  can  come  into  equity » 
unless  one  of  them  be  a  surety  to  (he  others.    lb. 


EQUI^T  QK  REDEMPTION.    ; 

.     A»  equity  of  redemptiop  h^peraooal^repefty  is  not  iobjljct  to  seizure. 
/ *  ,  and  4ftta  udder  an  «xeentwfc  at  laty '  Valentine  *,  The.  Planters' 

Bank,  727.    .,      .         •  • , .     ' 

ES$OPPElv    •    ,       .    •    ,.  .f/:  -,.'.', 

.  See  Administrator,  3;  B£t»TAR*E,  $;  Ex*t)tTiqn#,5. .  a  '  \ 

1..  i"o  constitute  a  ae^te/tce  or  judgment  a  bar  t6  futtber  proceedings, 
.    it  in  list  ap^ar  \(r  b«V  Jin^l  -upon  t^e  .whole  matter  in  controversy. 
V^nneR*:AlcMurTaft4%136.  .' 

•"'  2,  ln'njatter*  of  private  litigations  fo  one /in  general)  «can  be  bound 
.      •         by  a  judgment,  qnjqes  b.e  be.  a  £afty  to  the*  suit,  or  in  privity 
'    j     witfe'some  party.    Jfc.      '* 
3J-  The  acjLs  .«£  trustees  cfe  fycioof  school  lands  are  valid,  and  a  title 
,        given  by  them  cannot  be  questioned  by  their 'Successors,  nor  by  . 
•  .'•'.  vany*  ©thej^persea.  .' ijoo*e'«»  Cold weil^  222,-    .     • 

BYIOJENCE.^  '     '"   ...l.."'..  /■''.•    "...    '  t 

.  -'See  Answer  i*  GfiiAiioRfnr. 

1..  Anjinswer  .admitting  tbe  equitable  allegations  of  a  bill,  bat  set- 

.  ting  up  matter  iiy  avoidance,  js  not-  evidence  of  such  matter  to 

,     /     the  court  on  motion  to  dUgoJve  an  injunction  on  bill  and  answer, 

.    '.,    and  the  lnjunctjoa.  will  jje  continued  till  the  Rearing.    Ferriday 

,      '  ,,  VSeket,258;  S.'  P.  The  %  Planters'  Bank  v.  Stockman,  502; 

.Oakey  v.'Ra^S'i  ox'r,^-    [         >, 
*  '  2.  Proof  of  admissions  made  by  a  deceased  vendor,  at  a  remote 
'  *  perio<jT  shouTd  be  received  with  due  caution,  especially  when  it  is 
sough* t  by  such  admissions  tp  .take  the  case,  out  of  the  operation  of 
-  a t statute.    Hood  t>.  Bpwman,  290. 

3.  Where,  a  bank  answered  under  its,  corporate  seal,  and  the  cashier 

made  affidavit  thai  tbe  statements  bf  the  .answer  were  true,  to  the  , 
best  o£  his'knowlhdge  and  belief,  without  stating  that  he  had  any  • 
knowledge  of  the  facts  therein  set  iarth'v  the  answer'  was  holden 
not  to  be  evidence  Against  the  positive  averme/its  of  the  bill. 
McGuffie  t>.  The  Planters'  Bank,  383,  * 

4.  A  parol  agreement  cannot  be  admitted  to  contradict  or  altar' the 

terms  of  a  written  contract.    Newman  t>.  Meek,  441.' 

*  *■        m  -i   . 

EXCEPTIONS  TO  ANSWER. 
See  Practice,  11.  * 

EXECUTION. 
See  Partnership,  1,  2,  3,  4 ;   Deed  or  Trust  ;   Satisfaction,  1 ; 
Sheriff;  Bank  Notes;   Husband  and  Wife,  4;   Sale,  1,  2; 
Equitable  Relief,  3;  Slaves  ;  Equity  of  Redemption.     . 
1.  The  interest  of  a  cestui  que  trutt  in  real  estate  can  only  be  sold  on 

63* 
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EXECUTION— continued.    ;  '     ',  •      /      . 

,  .  (        execution,  at  law-* hen  the  trustee  holds  the,  naked  legal  Jtitle, 

and  the, whole.  beneftyhU  interest  is  in  tbe'ctttei  gue  trust . 

Mclntyre  v.  The  Agricultural  Bailk*  105. 

2.  Where  a  judgment  was  obtained,  and  before  the  -court  adjourned 

one  of  the  defendants  applied  to  the  clerk  and  had  an  execution, 
issued  and  puttnto  the  sheriff's  bands;  and  then  immediately  paid 
•  * '  it  i  it  bank*  notes.  rfbich  were*  ordinaaily  received  at  par,  bot  of 
which  great  distrust  Existed  in  the,  public  mind,  and  which  shortly 
after  became  much  depreciated  v  held',  tlpat  this,  issuing  of  the 
execution  at  fhe  defendants  instance,  was*  fraud *upon  the  plrfin- 
lift;  and  conferred  no'  authority  on  the  sheriff  to  receive  the  . 
'money  so  as  to  bind  them,,  and  thai-fjie  payment  of  the  bank  notes 
thu>  made  was  .no  satisfaction  of  the  execution.'  Osgood  r. 
.  Browd,  392*  ".  *     i      .  '    •  .        * 

3.  In  general  no  t>ne'  but  fh*  plaintiff,  be  liis  "attorney  of  tgeorti,  Kas 

the  right  to  sue  ouUand  control  an  execution,    lb.         ' 

4.  The  vendee  of  land,  holding  a  mere  bond  for  title,  add  not  having 

paid  the  purchase -mopey,  has  not  such*  an  lntejfest  as  fa  the  sub- 
ject of  a  judgment  fjeh;  or  of  seizure  an?  sale  oh  execution  at 
law.    Thompson  «.  McGili;  401.  •  * 

5.  But  if  the  vendor  and  toe  vendee,  being  also  reepecti very  the  judg- 

ment-creditor and  the  judgm^nt-deblor,  and  the  only' persons  enti- 
tled to  object,  expressly  or  tacitly  waive/  the  objection,  and  elect 
to  consider  the  interest  of  the  latter  vendible'  on  execution,  the 
former  will  not  be  allowed  to  question  the  validity  of  the  saje.  JbV 

6.  One  defendant  has  no  right  V>  sue*  out  executions  against  himself 

and  the  other  defendants.    Reynolds  v.  Nye.,  462. 

7.  If  a  forthcoming  bond  be  n\i  ashed  by  a  void  proceeding,  it  remains 

In  full  force,  notwithstanding  that  .proceeding;  and  an  execution 
,  subsequently  issued  pn  the  original  judgment  woujd  be  irregular, 

.   ondwouHJ  be  superseded  op  application  to  the  court  from  which  it 
emanated.    Thomas .«.  Tappan,  472. 
-  i  • 

EXECUTION  OP  POWERS. 
<6ee  Poweas,  '  ' 

EXECUTOR. 
See  Powers;  Probate  Court. 

An  executor,  as  such,  has  no  power  to  pledge  the  estate  of  his  testa- 
tor for  a  loan  of  money,  nor  to  create  any  lien  upon  it  by  deed  or 
otherwise.    Ford  e.  Russell,  42. 
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■«.■"■  '  '     ■      •  \ 

,-         f;       i..  7       •    .  ■  F.  *     ■  -     #    .•  .1      .     • 

FEMECOVERlV    '•'       *;';"  '     /  '"•'    ' 

See,  &feaAND  and  Wrri.     !"".'*         •'  ' 

FOREOLOSUfeE,       '  •  *'  • '    ,'  '.'•"    ...  '     '      • 

In  a  biH  for  9>rec1o«iire,1t  4s  not  fteeessa-ry  to  oricg  the  pereohaj  repre- 
•      sentativefe  ofr  the  teottga.goi  before  the  'court*  *  Trustee^  o(  Jeffer- 
'/'•         son' College  tf.^DicksOn^  474'; 
•    •        '     •     '".      '    #  **•   4    ,    i     u  /   #  T  .       -    •     ■     .       ,.       • 

FQRTeCOMJXG  l&WI).  .    .  .  /     .•"'.     ; 
See  Circuit  Court;  E«eE*rto!r„7.*' '     ..?•••'*..  4     t 

■1.  A  forthcoming  bond  signed,  sealed  ^  and  delivered  to^the  sheriff  in 
,  %  *  'blank,' to  be  subsequently  filled  up  by  %xm\  ie  void.  Dickson  «.' 
m*  '        Hajne>,  284.  \ .        •     /  •     §      *  •      *   " 

£,  A  forthcoming  bbtJd  signed  fn  blank,  and  afterwards  filled*  up. with 

.  '"•      a  condition tor  deliver  '.property  'w^icb  hate*. no  existence,  is  wholly  '     '        •  • 

x    '       Without  consideration  as  to  the  sureties,  and  ere  a  tee  no  obligation 

'     .'-  *  en  their  part,  legal  or*moral ,  %a  pay  ft.  ♦  Long  v.  U.  S.  Bank,  375.      • 

' '    .  i  8.  The  .validity  of,  ft  forthcoming  bold  depends  on  there  having  been  a 

,  '      ,  substantial  tevy  ma^de  upon  actual  tangible  property  of  the  defen- 

''     dipt  iri'exeoution,  which  property  -was  restored  to  him  on  condi-  *  1 

'.  ;  •     %  tion  tfiat  it.  should  be  delivered  on  a.  specific  day  to  be  sold.  lb. 
4.  Thersurety  on  a  forthcofhing  bond  is  not  liable  where  the  property 
'  \  '      'levied  on  cajartor  be  taken  in  execution.  lb. 

'  5.  The  obligation  of^be*  surety  i 6  not  that  he  will- pay  tho  debt,  but 
.that  the  property-  takfti  in  execution  shall  be  forthcoming,  lb. 
>       ' 
FRAUD:        \  '  .  ' 

See  Sale  of  Land,  1;  Promissory  Note,  5;  Conditions,  2, 3;  Treaty, 
3;  Pleading;   2,3,4,9;    Election  of  Remedies;  Auction,  2;. 
.  Vendor  and  Vendee,  2,  4,  5;  Bill  ilj  Chancery,  6,  7;  Husband1 
and  Wife, 5,  6 ;  Inadequacy o#  Price ;  (<iBJf,  2;  $ale,  1,2. 

1.  If  a  man  be  procured  to  do  an  act,  feven  through  fraud,  the  act  will 

be  valid  if  it  was  such  as  the  law  would  have  compelled  him. to 
perform.    Young  v.  Bumpass,,  241.  '  *.."        \     • 

2.  The  fact  that  a  trustee  made  a  sale  of  property  at  a  time  when 

money  was  scarce,  and  there  were  but  from  twelve  to  twenty     , 
persons  present,  is  no  evidence  of  fraud  or 'Unfairness  in  the  safe. 
Newman  v.  Meek,  441. 

3.  Where  an  Indian  claiming  land  under  the  Chickasaw  treaty  sold  it 

for  a  fair  consideration,  and  the  purchaser  was  prevented  from 
perfecting  his  title  according  to  the  forms  of  the  treaty  by  the 
fraud  of  a  third  person,  who  obtained  a  deed  of  the  land  with  full 
knowledge  of  the  previous  sale ;  held,  that  this  was  &  sufficient 
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FRAUDr-^'intied.  ,      ,  . 

«xcuh6  far  the  failure  of  the  first  purchase/  to  perfect  hU  title,  and 
that  chancery  would  perfect  itibrhim.    Anderson,*.  Lewis,  176. 

4.  Where  the  .respondents,  with  full  knowledge, th*$  the  land  in  ques- 

tion had  been  previously.- located   by  the  complainant's  vendor* 
fraudulently  availed  themselves  of  such  location  by  substituting 
another  la di an  of  lbs  same,  name,  enA  thus-  secured  the  legal  title 
.  . .      .from  the  Unjtea"  States, chancery  granted  Belief*    16. 

5.  Such  a  ease  is  not  distinguishable  In  nxineiple  fcoas  tjiet  of  a  person 

purchasing  the  legal  title  with  notice  t>f  tee  prior  equitable  tkle 
of  another,  or  that  of  a  Subsequent  purchaser  with  notice  of  a  pre- 
vious unregistered  conveyance,    ib.»  '  , 
6..  A  miner-son  worked 'for  his  father  ibttr  or  five  years  after  his  inasv 
"*  •            r cage- with  Che  ^erbal*  understanding,  that  he  was  "on  wages;'9 
but,  there  was  no  agreement  as  to  the  ratp  of  wages  to  be  paid, 
*  >  .      nor  Was  there  any.  settlement  between' the  sa  until  the  father  be- 
come embarrassed*  Dresee4  by  his  creditors,  and  was  on  the  ^erge 
'of  bankruptcy'.     A  settlement  ttien  took*  place,  a  balance  was* 
stricken  in  the  son's  favor  for  £4,500,  andHbe  father  conveyed  to 
the  son  a  tract  of  land,  valued  at  $800(Kdottata,  in  payment  of  his' 
services.    The  father  and  son  continue*]  to  occupy  the  land  jointly; 
the  title  of  the  former  and  the  conveyance  te  the  latter  were  regis- 
tered at  the  same  time.    After  .She  conveyance  Xo  the  son,. the 
father  conveyed  the  same  land  in  trust  to  indemnify  a  person,  wno 
was  hit)  surety  on  the  present  -coin pla^nanta'  claim.     Held,  that ' 
these  circumstances  were  evidence  b£  /rand,  notwithstanding  the 
general  denial  of  it  by  the  respondents  in  their  answer,  that  the 
conveyance  from  father  to  son  was  Jherefbre.  voW,  and  the  prop- 
erty subject  to  the  judgment  creditors  of  the  former/   Dk£  *.» 
Grissom,  428. 

FRAUDULENT  CONVEYANCE.  % 

See  Conveyance,  1,  2;  Fraud,  6;  Purchase*,  4,  5. 

•    '        .     G. 
GARNISHMENT. 
0ee  Promissory  Not*,  4. 

GRANT. 
See  Conditions,  1 ;  Treaty,  7. 
Where  land  was  granted  to  the  board  of  county  police  lor  the  site  of  a 
court -house,  and  the  members  of  the  boar4  took  possession  of  it, 
laid  off  and  sold  town-lots,  but  afterwards  removed  the  county- 
seat  and  the  court-house ;  held,  that  the  lend  reverted  to  the 
grantor.    Daniel  v.  Jackoway,  59* 
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HUSBAND  AND  %WE.  '      <  •'  •  /  * 

See  Consider atjon.'S  j  M^naneE  A rticle9  r  Divancs. 

.   #  l.^A|  /ewterouM*  ek^ming  a'separate  estate,  cannot  sue' "flex  husband 

'  •    by  her,  trustee  ;  but  whenever  she  claims  in  op  posit  iontb  his  mari- 

'  ('  tal  rights;  she  mus't  sue  by  her  next  friend.'   Hunt  fe  Booth,  215. 

*£.  The  intention*  to  create  a  separate  estate  for*  the  *tfo  must  be 

•  '■  clearly  apparent  in  order  to  erfotutie  the  husband  front  the'rj^htto, 
0  personal  .property  given  her  !**  /o.  *     '* 

|       3. '  Ttie  mere  intervention  of  £  trustee  has  never  been  hoMen  to  vest  a 
separate  usVfor  the  wife.  '  76. 

4.  A  husband  mnde  a  settlement  of  J'J/mhl  or  that  s>     unt  of  prop- 
.   *erty,jrfn  his  wife,  in  consideration  of  marriage.  fleeted  cer- 

"  tain  slaves  ofhis  In  lieu  of  tjie $2,0(10,  and  the  s 

41   their  joint  possession*,  bpf  weje  afterwards  levie 

an  execution  against  tfye  husband  obtain 

rlage  settlement:  belcjy  {hai  fthe  sl*vc3  f 
^   #    .  .,Upn.  »  AVmnt'U  v.  Arnifields  311. 

5.  Where  a  husband  fraudulently  possessed  h 

potes  belonging  to  the  separate  estate  oJ 

•  '     proceeds  purchased*  a  traot  of  land  ami  took  ti 

purchase  was.  holden  to  create  a  suiting  trust  it)  favur  of  the 

-  wife*  and  the  husband -was  decreed  to  convey  the  laud   by  special 

warranty  tp  his  wife,  wjrjhin   thirty 'days,  and  a  commissioner 

,  appointed  to  execute  srjch  conveyance  in  default  of  the  husband's 

so  doirtg.     Pulliam  v.  Pnlliam,  348. 

6.  Where  a  husband  b'wover*persuasipo,  threats  an^fetee, pretences, 

induced  his  wife  to  convey,  by  deed  jluly 'executed,  without  Consid- 
eration, her  separate  estate  ta  anethef ,  whv  teceived  the  rents 
and  profits  thereof,  the  deed  was*  declared  to*  be  fraudulent-  and 
▼oid,  and  the  wife  was  holden  entitled  to  receive  the  previous  and 
accruing  rents  and  profits.    lb.  , 


IMPOSING  TEltW. 
See  C0NTRA.OT,  1. 
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INADEQUACY  OF  rtUCE.     '  '•"•    "       -     \ 

See  Auction,  2;  Sale,  1-.  * 

1.  Mere  inadequacy  of  price  ii'not  sufficient  to  set  aside  a  Contract, 

unless  it  is  so  gross,  as  to>  furnish  evidence  of  frrod.  •  Newman  s. 
Meek,  441.  ' 

•  2.  It  is  true*  that  inadequacy  of  price  creates  a  mere  presumption  of 
fraud*  and  that  such  presumption* does  hot  in  general   attach  to 
judicial  slid  other  safes  at  Miction;  but'it  may <  Connected  with 
other  fajtis,  be  evidence  of  fraud -even  in  slick  sales.   -Reynolds  s. 
Nye,  482.   .        .     .  ' :  ; .    * , 

.  ,  '   '        .;•  •.         : 

INCJJWflRAN^E,  §       ... 

Cbapcerf  will  »**P  »n  jdcoiribrance  alive, txr  consider  jt  extinguished, 
a4  may  best  suit  the  purposes  of  justice*  and  the  hqftest  intent  of 
the  parties.     McJ«tyre  v.  The  Agricultural  Bank,  19&.- .  / 

INDIAN  TITLES.  \  .  "  '  .     '     '  .,'",.. 

See  Treaty,  1,  3,  4,  6,  7; ,  Fraud,  ?,  4,  5.      .".""/• 

INDORSE 

a  promissory  note  has  fixed  an  accommodation 
and  proceeded  against  him   tq  judgment, 
principal,  and  (is  'not  entitled  to  the  aid  of 
jety.    JffcNutt  e.  Wilcox,  116* 

See  Bill  in  Chancery >  5*  Practice,  %i  Pktixfrt  xmtCmiji. 

in,  though  a  rumor,  has  control  over  his  own  actions, and 
is  entitled  to  apply  the  proceeds  of  hi*  labor  te  the  support  of  his 
family.    Dick  y.  Grissom,  42Q.   • 

INJUNCTION.  j  s     .     ,k   . 

.See  BiiL  in  Chancery,  2;  Promissory  Note,  3;  Bond,  2;  Practice, 
9r  Release  of  Errors,.  1,  £;  Nuisance. 
.  1.  Where  the  right  of  possession  to  property  is  a  matter  of  judicial 
,  ^    controversy,  the  court  will  not  award  possession  to  the  complain- 
ant  by  an  injunction,  on  the  unsupported  showing  of  the  bill. 
Martin  v.  Broadus,  35. 

2.  Chancery  will  not  enjoin  collection  of  the  purchase  money  because 

the  complainant  discovers  that  the  respondent  has  no  title,  or  a 
defective  one,  if  payment  of  the  purchase  money  be  a  condition 
precedent  to  the  making  of  a  valid  title.  Mitchell  v.  Sherman, 
120. 

3.  If  the  complainant  has  tendered  the  purchase  money  and  demanded 

a  deed,  and  the  respondent  has  refused  or  been  unable  to  convey 
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INJUNCTION— eotttinutd.      .'  /    *  % 

a»  good  title,  voljefit ion,  of, Ihe  purchase  monejrwill  be  enjoined 
'  until  the  sufficiency  6f  the  respondent's  ti|le  can  »be  investigated 
^   and  relief  granted  accordingly.    lb.  '   . 

4.  A  sold  B  goods  to  the  amount  of  $5tf0,  and  took  his  note*  for  that 
,       .  aura,  wjthtlie  understanding. that  A  should  receive  of  B.,  notes 
,     .  ',    'on  third  persons  to  be  collected  .ana  the  proceeds  applied  to  can- 
cel B's  indebtedness,.  ,  A  placed  the.  note  Tor  $560  ii>  the  bands  of 
N;  an  attcfrney^r  cpljection,  who,brought  suit  upon  the  same. 

•  f  ,      ti  pUced  certain  notes  likewise  inuhe  hands  of  N,  and  took  a 

. receipt  from  hin> stating  that' the  proceeds *e)ioaid  .be  applied  .'fo 
the  paymcnt«of  B's  note  to  A,  then  in  suit.    Jjudfcment  was  ob- 
tained .oh  t>ne  jjote  in  favor  of  A,  and*  execution  issued.    N,  the  ' 
%     •.  (     ^attorney /collected  $250  on  the  notes  depbaj ted  with  him  by**', 
.  and  carried  off  the,  monejf  to. Texas.    Before-  judgment  was  ob- 
»      tai.nedvA^roteiflfitter  {o.N,  instructing  hint  to  withdraw  the 
•      '      suit  agaibst  B,  aiuUo'  receive  the  notes  which  B  had  proposed  to 

*  *        etfae  hhn,.  t<i  be  collected  for  the  uscof  A.    Held,  that  this  state 
.  of  facts  was  /iot  sufficient  to*enjoin  the  collection  of  A's  judgment 

.  against  B,  as  the  letter  identified  no  particular  suit,  and  the  de- 

•  •;    .    fruriof" N,  the  .attorney,  waa.not  the  act  of  A,  but  of  B>  own 

agent.    McLaughJin  *v.  Clark,  385. 
%  An  injunction  "will  not  Jbe  granted  at  the  instance  of  stockholders, 
against  the  president  and  cashier  of  a  bank,  restraining  them 
.  from  the  exercise  of  their  functions,  for  an  alleged  malfeasance 
in  office.    Bay  less  »..Orne,  161. 

IRREQULAJRITY. 

•  See  Practice,  1;  Execution  4  7. 

•     •  ■'  J.  "  '   "•  •■        , ..  .  v   ' 

JOINT  TENANCY.  '   .  ,%  ' 

See  Partnership,  7.  « 

Where  one  of  two  joint  tenants  surrendered  the  deeti  to  ihe  original 
grantor,  and  suffered  him  to  convey  'the  land'  in  trust  to  a  tftrd 
•     party  for  the  use  of  the  joint  tenants  and  certain  of  their  credit- 
ors,  the  whole  transaction  was  nolden  to  be  void.     Whitton  « 
Smith,  231.  \ 

JUDGMENT. 
See  Injunction ,  4 ;  Lien,  1 ;  Tru*t  and  Truster  2, 3 ;  Equitable 
Reliev,  1j  Notice,  4;  Principal  anb  Surety,  8. 
1.  Whore  two  Judgments  are  obtained  against  different  parties  to  the 
same  obligation,  a  levy  on  the  property  of  one  party  does  not  dis- 
charge the  judgment  against  the  other.    McNutt  e.  Wilcox,  116 
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JUDGMENT— continued.        '  /'   /     ,       '  " '  " 

2.  Nothing  bt|t  actual'  satfefaction  «f  om  of  \h*  judgments  will^dis- 
•  charge  the'  other.    lb.    ... 

3.  And  even  in  that  case,  the  plaintiff  may  hav*  execution,  against 
/  the  other  party  for  edit*,    fbx'  •' 

4..  A  bill  in  'chancer?  to  'set  aside  a  judgment  at  law,  charging  fraud 
and  illegality  (a  the  original  contract,  cap  not  be   maintained. 
Allen  v.  Hopaop/276..- . 
1    ft  Such  a  defence  migbthave  been  made  at  law,  and  the  complainant 
•       if  precluded  by  the  judgtnent  of  the,  court  of -Jaw  fcom  coining 
•    9       into  chancery.   •!&.     •        '•     ,,  .,     ' ' 

, '  '  6,  Where  a  plaintiff  neglected  to  enforce  his  judgment* for  a  period  of 
four  years,  it  was  held  to  be  frsadulenl  as  against  bona  JUk  par- 
chaser>  from  the  judgment  'debtor. '  Speight  e.  Adam d,  318. 

7.  Where  a  judgment  at  law  hjm  been  obtained  without  "notice  to  the  • 

defendant,' equity*  wHl  grant  relief  provided  he  disclose  a  raerite- 
rious  defence  to  the»actibn  at  law.    Walker y.  Gilbert,  85.    ,    * 

8.  Although  a  judgment  at  law  is  conclusive  epoa  the  defendant  as  to 

every  matter  of  defence  of  w*hich*he  cotild  fairly *h a ve«  availed  him- 
self, yet  if  the  matter  jelled  on  could  not  have  b/sen  received  as 
a  defence  by  reason  of  jts*  equitable  character,  or  the  forms  of 
pleading,  chancery  will  give  relief,  though,  there,  may  have  been 
an  ineffectual  attempt  to  defend"  ut  lawi    FWrjday  «.  $elcer,  258. 


JUDICIAL  SENTENCE.    JUDICIAL  DECISION. 
See  Administrator,  1 ;  Estoppel,  I,  2 ;  Jcdomeht,  5 ;  Mistake,  2. 

JURISDICTION. 
Heel  Rarr;  MtsTJUa,  1;  Practice,*  10;<  Corporations,  1,  2;  Will,  1; 
.  Circuit  Court;  Marshalliho  Assets,  4. 

„    1.  The  provision  ia  tho'Conatitution  of  Mississippi  for  a  court  of  pro- 
,     bate  in  each  county  cannot  be  construed  as  taking  away  from  the 
^         court  pf  chancery  and  conferring  exclusively  upon  the  probate 
Court  any  matter  of  equity  jurisdiction  which  originally  belonged 
i     '  to  the  courts  of  equity,  nor  as  prohibiting  a  court  of  chancery 

from  interfering  where  the  court  of  probate  is  inadequate  to  the 
relief  sought.  Wherever  there  is  no  remedy,  or  an  imperfect  one, 
in  the  probate  court,  although  the  subject-matter  be  testamentary 
or  of  administration,  the  court  of  chancery  may  rightfully  inter- 
fere. Vertner  v.McMurran,  136;  Serf  vide  S.  C.  on  Appeal,  148. 
&  The  legality  of  the  election  of  trustees  of  tfte  sixteenth  section  of 
school  lands  cannot  be  questioned  by  a  bill  in  chancery  charging 
the  election  to  be  illegal,  and  praying  an  injunction  to  prevent 
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.  tjiem  from  diaehajging  the  duties  of  tfjqir  office. ,  It  cap  on] j  be 

. '  w       done  by  an*  information  in  toe  nature  of  otta  w<irran(a  prosecuted 

before  the  proper  tribunal.  c  Moore  «.  CaldweU,  238... 

t  8,  To  gfef»tbe  court  of  chancery  jurisdiction.  So  the  case  of  a  single 

r  defendant^  he*  must  be  served  with  process  within4tbe  limits  of 

:  -      '     this  state,  9c  sope  property  or  chose  in  action  mttst  be  -found  here 

•.  .    uponwjiich. the,  CQur.t ,can« proceed  ip  reto.    Jf  ur*, «.  Johnson,  282. 

>      4-  As  by  the  wy  nature  of  proceedings  on,, a  forthcoming  bond,  the 

.  o&ligor  can  have  no.  day  in  a  court  of  law.  t*>  question  its  validity*, 

.    .  this  would  be  sufficient  to  .give  .ohancery  jortsd/ctum  of  the  sub- 

.  ,    jeot,  e*en  if  it  did  not  otherwise  wist,    fceug  *.  United  States 

Sank,  3?5.  .     > 


♦levy.  ••;•;•• 

See  Satisfaction  j  Judgment,  lj  PsiWpaL  and  Surety,  7,  8. 
AfteV  a  sufficient  levy  on  the  debtor's  property,  he  is  liable  to  no 
.  further  distress  so  long  as  the-  property  is  withheld  from  him;  but 
if  the  levy  be  dismissed  and  the  property  restored  to  him,  he  is 
liable-  to  a  new  fcvy.'    Perrlday  «.  Selcer,  258. 

UEN.  9\ 

See  Equitable  R!el{E&  V$  Deed  of  Trust  ;  Mortgage,  2 ;  Vehdor 

•  a*d  Vendee,  10, 11 ;  Execution,  4,  5. 
•  1.  The  law  is  well  settled  that  the  lien  of  a  judgment  creditor  upon 
*  the  lande  of  the.  debtor  is  subject  to  all  the  equities  of  third  per- 
sons which  existed  at  the.  time  of  the  rendition  of  the  judgment, 
and  chancery  will  limit  such  lien  to  the  actual  interest  of  the 
judgment-debtor  in  the  .estate.  Walker  v.  Gilbert,  85;  S.  P. 
Mclntyre  «.  The  Agricultural  Bank,  105; .  ' 

2.  A  and  B,  administrators,  sold  a  slate  of  their  intestate  to  C,  who 
failed  to  pay  the  purchase-money. '  The  slave*  was  levied  on  and 
sold  by  virtue  of  an  execution  against  C,  And  was  bough't  by  D. 
The  administrators  were  both  present  at  the  Bale.  One  of  them 
urged  D  to  boy  the  slave,  and  told  him  that  the  title  would  be  ' 
good;  in  consequence  of  which  B  bought  the  slave. ,  A  and  B 
then  filed  their  bill,  as  administrators,  to  enforce  their  statutory 
lien  on  the  slave  for  the  purchase-money.  Held,  that  the  slave  in 
D's  hands  was  discharged  of  the  lien,  in  consequence  of  the  fraud- 
ulent acts  of  the  administrators.  Ford  «.  McGeaee,  460. 
9.  Where  an  execution  was  returned  "satisfied,"  and  the  plaintiff's 
receipt  for  the  money  entered  of  record  by  his  consent,  although 
Vol.  I.— 64 
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bo  money  wta  if  fret  pVid,  and  a  third  person  sirisjstnierjtly  pur- 
chased property- of  the  defendant  in  execution  on  which  the  judg- 
ment was  a  lien;  held,  that  the  purchaser  took  the  property  die- 
'•  Charged*  of  the  judgment-1  ien.  ,  Sevier  *• floss,  6 10. 
4,  Where  a  promissory  note  "expressed  on  its  face  that  k  was  given  to 
tenure  the  purchase- money  of  the  land,  and  that  the  land  was  also 
oourtd  for  it*  payment;  he  Id,  that  the  corpses*  Hen  thus  created 
*n  the  land  was.  assignable  in  equity, 'and  that  it  might  be  en- 
forced a  gainst*  any  subsequent  inenmbrancer  Kaving*  notice  of  its 
existence. '  Briggs  «y  The  Planter*'  )*>hK,  574. 
5.  A  parry  cannot  he  dives  fed  of  a  prior  lien  unless  there  ia  some 
fraud,  in  its  creation,    lb.  •  • 


B*. 


MANUMISSION. 

See  Slaves,  2,  3,4. 


MARRIAGE.  . 

Marriage  is  a  valuable  consideration  in  taw,  and  the  wife  stands  in  the 
light  of  a  bond  fide  purchaser,  *and  is  entitled  lb  the  same  protec- 
tion .    Arm  field  v.  Arm  field  ,.31L 

MARRIAGE  ARTICLES  AND  SJBTTLKM£NT. 
See  Hosbamd  and  Wire,  4. 

The  claim  of  creditors  is  never  an* objection  to  the. execution  of  mar- 
riage articles,  unless  they  are  creditors*  by  judgment  or  other 
record  before  the  articles  are  entered  into.  Armfield  v.  Ann- 
4idld,311.  »         '  .        ' 

MARSHALLING  ASSETS. 
dee  Conveyance,  1;  )£qt7ita*L£<Rki,ikf,  3. 

1.  A  partnership  creditor  has  no  claim  for  the  payment  of  his  debt  out 

of  the  separate  estate  of  a  deceased  partner  until  the  claims  of  the 
separate  creditors  have  first  been  satisfied .   Arnold  «•  Hamer,  509. 

2.  "Where  the  equities  of  the  creditors  are  equal,  and  one  has  a  legal 

priority,  he  will  prevail.    lb. 

3.  Where  the  assets  of  a  partnership  are  purely  equitable,  and  the 

surviving  partner  is  insolvent,  the  claimants  will  take  pari  pat- 
$u.    lb. 

4.  The  power  of  marshalling  the  assets  of  an  insolvent  estate  between 

separate  and  partnership  creditors  belongs  exclusively  to  a  court 
of  chancery.    lb. 

5.  In  administering  the  assets  of  an  estate,  private  property  is  first  to 
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*     be  applied  to  tbfe  payment  of,  private  debts;  and  where  jt  consti* 
'"        tutee  the- only  available  fund,  partnership,  debts  are  postponed  to 

•   private  ones*    Oak ey  «.  Rabb's  Ex.546.  , 

•  $.  Equity  never,  compels  a  party  .having-  a  pr$ox  lien  upon  tap  Tuoda  to 

resort  to  one  only  in  Qfidar.tbat  a  junior  lien  ihay.be,  sat  isfic'4  out 

'      *     of  the  other,  Vnless  it  appear  that  the  ope  whjcb  is  not  affected 

•  by  the  junior  lien  is  fully  adequate  tp, satisfy  the  prior  lien,,  and 

,that<the  remedy  for  realizing  it  |s  prompt  aad' efficient .    Briggs 

*.  Xhe  Planters;  Sank,  5t4,        ;  / 

7.  Whfere  there,,  were  two  Mens  upon  the  same  land,  the  frsttaing  k 
.    judgment  at  law  apd  the  second, a  decree  in  Equity,  the  land  was 

ordered  to  be  sold  subject  to*  the  first  lien.    Ib\<  ' 

Mistake/    •  '  • 

SeeWitL,  1.  ,    •. 

T%  AHhpugh  mistake  is  a  subject  of  equity  jurisdiction,  jet  those  mis: 
takes  onjy.  are.  relieved  against  wliich  occur  in   the  execution 
..of  instruments  And  of  powers,  or  other  matters  in  pay.    Vertner 
,  «u  McMu/ran^«oD  Appeal,  149.  v 

2.  Where  tljere  bas.  been  an  adjudication  by  a  court  of  competent 
.  jurisdiction,  neither  mistakes'  in  law  nor  in  fact  can  be  corrected 
by  original  prqcqedinp*    lb.  '.   ".  t. 

8.  "Equity  ^will,'  not  relieve  against* mistakes  caused  by  the  negligence 
1  or  inattention  of  parties  in  a  court  of  law.    lb. 

VoiiWagbu  '•.,.'. 

See  FoftEcLosuBB  -r  Notice,  6«  ^tatxtts  or  Limitations. 
.       .  1.  A  mortgagee  cannot  execute*  a  power  of  sale  contained  in  his  mort- 
gage without  the  kid  of  a  court  of  chancery.    Fordk«.  Russe.ll,  42. 

2.  A  mortgage  .lien  can  only  be  discharged  by  re -conveyance  or.  by 

payment  of  the  mortgage  money.    Heard  v.  TfiVans,  79. 

3.  Where  a  mortgage  was  given  to  secure  tl\e  payment  of  a  note, 

and  the  note  before  it  matured*  was  cancelled,  and  another,  sub-  • 
Btituted  in  its  place ;  held,  that  the  mortgage  could  be  enforced 
for  the  payment  of  the  note  so  eubstitu ted.,  •  lb*  ' 

4.  Wbero  a  promissory  note  was  secured  by  a  mortgage  and*  was  not 

paid  at  maturity,  and  the  payee  transferred  the  note  and  mortgage 
to  a  surety  thereon  and  received  his  note  in  full  payment ;  held,v 
that  .this  was  sufficient  to  enable  the  sufefy  to  foreclose  the  mort- 
gage against  his  principal.    Humphreys  t>.  Vertner, '2$1., 

5.  As  between  the  mortgagor  and  mortgagee,  the  fee  pf  the  estate 

passes  to  the  latter,  and  he  may,  unless  the  contrary  be  stipulated, 
at  once  enter  into  possession  or  bring  his  action  of  ejectment. 
Trustees  of  Jefferson  College  «.  Dickson,  474. 
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*  * 

MORTGAGE^ontfW*      s  , 

6*  Although  •  mortssjgfe  maT  J***  the  peraonal  utofc  in  the  hands  of 
the  apjministratar  of  the  toortgagor,  for  satisfaction  of -his  debt,  lie 
,  is  under  n6  obligation  to  do  to ;  he  may  re*/  exclusively  on  his 

mortgage,  and  the  only  jeflfect  of  not  presenting  hie  claim  w  ill  be  to 
•deprive  him  of  any  Jarticipfrtion  in  the  intestate's  pergonal  prop- 
erty* Jo. 
7.,  ^Vbere  d  mortgage  is  duly  recorded  in  the  life-time  of  the  mort- 
gagor* hie  administrator  .ib  as  tnnch  .bound  to  take  notice  of  the 
claim  /ecited  therein  as  if  if  had  teen  formally  presented.  i&. 

MULTIFARIOUSNESS. 
See  Pleading,  1.         . 

•  ...  N. 

NEGOTIABLE  PAPER." 

See  PnoMissoRY  Nots.;  P*jiici?>al  aito  Kwr ;  Notice,  10.  • 
1*  In  strict  commercial *law,  to  .Entitle'  the  hotter  of  negotiable  paper 
to  retain  it  against  the  equities  bf  tnird  persons,  it 'must  have  . 
oome  to  his  possession'  in  tbe  usual  Course  of ,  trade*,  and  be  most 
have  paid  a  valuable  consideration  for  it  without  notice  of  the 
claim  of  third  persons.    Holmes  si  Carman,  406. 

2.  If  he  take  it  in  payment  of  a  jfreoedent  debt,  or  by  way  of  indemnity, 

against  liabilities  incurred*  for  bis  iroms/ftate  indorser,  without 
giving  any  present  consideration  therefor,  H  will  be  subject  in  his 
bands  to  the  equities  existing  between  the  original  parties.  %  Jb% 

3.  By  a  statute  off  this*  state,  the  .purchaser  of  "negotiable  paper  is 
'  placed  on  tbe  same  footing  as  the: original  payee.    To  protect  a 

holder,  therefore;  against  the  true  owner,  it  is  not  alone  sufficient 
that  he  paid  *a  valuable  consideration  for  the  paper ;  if  at  the  time 
of  the  transfer  he  hap*  notice  of  the  rights  of  third  persons,  he 
will  be  decreed  to  deliver  it  op  of  account  for  its  proceeds.    16. 

4.  The  holder  of  a  note  who  takes  it  with  knowledge  that  it  belongs 

to  another  can  stand  in  no  better  situation  than  the  purchaser  of 
a  chattel  who  knows,  at  the  time  of  sale,  that  the  title  is  not  in 
<•  his  -Vendor,  but -in  some  third  person.    lb. 

NOTICE/    . 

« 

.   See  Plkading,  5,  6,  7 ;  Trust  aim  Tnvsm,  1 ;  Pvkohaakr  at  Shbe- 

wf 's  Sals,  2;  Mobtgaok,  7 ;  Rsgistby ;  Praosusaa,  1, 4 ;  Lias,  4. 

I.  The  rule  seems  now  to  be  settled,  that  a  deed  unduly  registered, 

either  from  want  of  a  valid  acknowledgment  or  otherwise,  is  not 

notice  to  subsequent  purchasers.    Walker  e.  Gilbert,  85 ;  S.  P. 

Harper  v.  Reno,  323. 


-     INt>E3L  7«6 

NOTICE^-conrmurrf. 

2.  The  registration  of  ft  deed  conveying  *  mere  eqpkable  title  is  not 

notice  to  subsequent  purchasers,  the  statute  operating  upon  none 
but  deeds  conveying  Che  legal  estate.    J&. 

3.  The  possession  of  land  by  the  vendee,  under  a  deed  not  registered, 

is  such  evidence  of  title  as  amounts  to  constructive  notice  to  cre- 
ditors and  subsequent  purchasers.    lb. 

4.  If  a  creditor,  at  the  time  be  obtains  judgment,  have  notice  that  the 

debtor  has  conveyed  his  estate  to  another  by  a  deed  not  regis- 
tered, this,  in  equity,  bind*  him  as  though  the  deed  were  regis- 
tered.   76. 

5.  If,  a  mortgage,  by  mere  oversight,  misdescribe  the  notes  secured 

by  it  in  regard  to  the  times  of  payment,  but  correctly  describe 
them  in  all  other  particulars,  and  the  mortgage  be  recorded,  this 
is  sufficient  to  put  a  purchaser  upon  his  inquiry.  Rolling  e.  Cal- 
ender, 205. 

6.  Whatever  has  reasonable  certainty  as  to  time,  circumstances  and 

persons,  is  sufficient  10  put  a  purchaser  on  inquiry,  and  amounts  to 
notice.    lb,    8.  P,  Harper  v.  Reno,  323. 

7.  It  is  riot  necessary  that  a  purchaser  should  have  actual  notice,  nor 

detailed  in  format' on,  to  charge  him.    If  he  have  such  information 
as  gives  notice  of  the  substance  of  the  transaction,  or  as  leads  to 
'  actual  knowledge  or  detailed  information,  it  is  sufficient.    Harper 
v.  Reno,  323. 

8.  Whatever  is  sufficient  to  put  a  party  on  inquiry,  amounts  to  notice. 

lb.    S.  P.  Holmes  v.  Carman,  408. 

9.  If  a  purchaser,  without  notice  at  the  time  of  purohaee,  receive 

notice  before  he  has  paid  the  purchase  money,  the  land  becomes 
bound  in  his  hands  from  that  time  by  the  prior  equitable  lien  to 
the  extent  at  least  of  so  much  of  the  purchase-money  as  remains 
unpaid,  lb, 
10.  Where  notes  were  payable  to  C,  as  agent  for  F.,  it  was  holden  to 
be  sufficient  notice  to  third  persons  that  C,  was  not  the  owner, 
and  had  no  right  to  transfer  them.    Holmes  «•  Carman,  408. 

NUISANCE. 

1.  No  one  has  a  right  to  build  so  near  his  neighbor's  house  as  to  ob- 

struct the  passage  of  light  or  air ;  but  the  mere  tendency  of  a 
building  to  obstruct  the  free  passage  of  the  one  or  the  other  has 
never  been  considered  sufficient  to  warrant  the  restraining  process 
of  a  court  of  equity.    Gwin  «.  Melmoth,  505. 

2.  In  cases  of  nuisance,  this  court  interposes  only  where  the  com- 

plainant's rights  are  clear,  either  from  contract  or  ancient  pos- 
session, on  the  ground  of  preventing  irreparable  mischief,  and 
the  thing  complained  of  most  be  immediately  hurtful.    lb, 

3.  If  the  thing  sought  to  be  prohibited  is  in  itself  a  nuisance,  the 

64* 
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court  will  interfere ;  but  where  it  it  not  unavoidably  and  in  itself 
!  noxious,  but  may  possibly  prove  so,  the  court  will  not  interfere 
until  the  matter  has  been  tried  at  law,  A. 


OUTSTANDING  TITLES. 
See  Vendor  and  Vendee,  7, 8, 9. 


PARENT  AND  CHILD, 
See  Conveyance,  5  ;  Fraud,  6. 

1.  Although  as  a  general  rule,  the  father  is  entitled  to  the  services 

and  earnings  of  his  children  during  their  minority,  resulting  from 
hie  obligation  to  support  them,  this  is  a  privilege  which  the  father 
may  waive  at  his  pleasure,  or  which  may  be  extinguished  by  ope- 
ration of  law.   Dick  v.  Grissom,  428. 

2.  Where  ihere  is  evidence  of  any  distinct  act  of  emancipation,  such 

as  sending  a  son  forth  to  shift  for  himself,  neither  the  father  nor 
his  creditors  will  be  permitted  to  assert  any  right  to  the  subse- 
quent earnings  of  the  son.    lb. 

PAROL  CONTRACTS. 
See  Statute  of  Frauds. 

PARTIES  IN  REMAINDER. 
See  Bill  in  Chancery,  4. 

PARTIES  TO  SUIT. 
See  Corporation,  3,  4 ;  Bill  in  Chancery,  4;  Bank;  Foreclosure. 

PARTNERSHIP. 
See  Marshalling  Assets,  1,  2,  3,  4,  5. 

1.  The  interest  of  one  partner  may  be  sold  on  execution  at  law 

against  him  for  his  separate  debt,  and  equity  will  not  enjoin  the 
sale  until  the  partnership  accounts  may  be  taken  and  liquidated. 
Sitler  v.  Walker,  77. 

2.  The  only  interest,  however,  covered  by  such  an  execution  is  that 

of  the  partner  after  payment  of  the  partnership  debts.     Jo. 

3.  The  purchaser  at  such  a  sale  becomes  tenant  in  common  with  the 

other  partner,  and  does  not  thereby  acquire  a  right  to  possession 
of  the  partnership  property,  but  takes  it  cum  onere.    lb. 


INDEX.  T67 

PARTNERSHIP— continued. 

4.  Where  the  interest  of  a  partner  is  thus  sold  on  execution,  the 

sheriff  does  not  seize  the  partnership  property,  but  the  same  is 
retained  by  the  other  partner,  subject  to  the  lien  of  the  partner- 
ship claims.    lb. 

5.  A  sale  or  assignment  by  one  partner  of  all  his  interest  in  the  part- 

nership property  operates  as  a  dissolution  of  the  partnership, 
although  it  be  stipulated  in  the  articles  that  the  partnership 
should  continue  for  a  term  of  years.     Whit  ton  v.  Smith,  231. 

6.  A  partner  has  a  right  to  sell  the  whole  partnership  property  if  the 

sale  be  free  from  fraud  on  the  part  of  the  purchaser,  and  such  a 
.sale  terminates  the  partnership  relation.    lb. 

7.  Where  one  of  two  partners  in  merchandise  sold  out  the  entire 

stock  and  invested  the  proceeds  in  land;  held,  that  this  dissolved 
the  partnership  and  created  a  joint-tenancy  in  the  land  so  pur- 
chased between  the  former  partners.     lb. 

8.  In  general  the  creditors  of  a'  partnership  cannot  enforce  a  purely 

legal  claim  against  the  partnership  property  except  by  action  at 
law.    Parish  v.  Lewis,  299. 

9.  Where,  however,  the  partnership  is  dissolved  by  the  death  of  one 

partner,  the  legal  remedy  of  the  creditors  is  against  the  survi- 
vors alone,  but  they  may  proceed  in  equity  against  the  survivors 
and  the  representatives  of  the  deceased  partner.     lb. 

10.  The  right  to  apply  partnership  property  to  the  payment  of  joint 

debts  only  exists  as  between  partners  themselves,  and  they  have 
a  right  to  say  that  this  equity  shall  no  longer  exist.     lb. 

11.  A  sale  of  the  stock  in  trade  by  one  partner  to  another  puts  an  end 

to  that  equity,  and  the  joint  property  thereafter  becomes  the  sep- 
arate property  of  the  purchasing  partner,  and  is  not  liable  in  his 
hands  to  the  claims  of  the  joint  creditors.     lb. 

12.  To  constitute  a  partnership  as  between  the  parties  thereto,  there 

must  be  a  joint  ownership  of  the  firm  property,  and  an  agreement, 
either  express  or  implied,  to  participate  in  the  profits  and  share 
the  losses  of  the  business.    McGraw  v.  Pulling,  857. 

13.  A.  agreed  to  give  his  notes  fbr  a  certain  sum  to  B  for  half  of  B's 

stock  in  trade,  the  two  to  be  partners  thereafter.  B,  believing 
that  A  could  execute  the  notes  at  any  time,  suffered  him  to  act  as 
/  a  partner,  to  buy  and  sell  goods  in  the  partnership  name,  but  A 
failed  to  execute  the  notes  for  his  share  of  the  stock  and  advanced 
no  money  to  the  concern.  Held,  that  the  delivery  of  the  notes 
was  a  condition  precedent,  and  that  no  partnership  existed  until 
A  complied  with  it.    lb. 

14.  The  original  terms  of  a  partnership  may  be  waived  or  tacitly 

changed  by  tntf  conduct  of  the  partners,  and  new  ones  substitu- 
ted ;  but  before  suck  terms  can  be  considered  as  waived,  super- 
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ecded  or  dispensed  with,  it  most  appear  tfiat  some  mw  one*  bare 
been  agreed  on  ae  substitute*,    lb. 
15.  It  it  a  settled  rale  that  eech  partner  meet  bring  something,  either 
money,  property  or  labor,  into  the  com  moo  fund.    A  partnership 
formed  upon  any  other  basis  would  be  a  mere  noiljtj.    lb* 

PAYMENT, . 
See  Bank  Note*;  Statute  or  Fbaujm,  3. 

PLEA  IN  CHANCERY, 
See  Pleading,  4,  5, 6. 

PLEADING. 
See  Bill  in  Chancery ;  Bill  or  Review  ;  Bank  ;  Corporations,  3, 
4;  Husband  and  WirB,  1;  Practice,  7;  Supplemental  Bill. 

1.  Al though  a  complainant  cannot  demand  several  matters  of  different 

natures  against  several  defendants  by  one  bill,  yet  where  a  gen- 
eral right  is  claimed,  although  the  defendants  hare  distinct 
rights,  a  demurrer  will  not  hold.  Garrett  e.  Miss,  and  Ala.  R. 
R.  Co.,  70. 

2.  If  fraud  be  charged  in  a  bill,  no  matter  what  species  of  defence  the 

respondent  adopt,  he  must  negative  the  allegation  of  fraud.  An- 
derson e.  Lewis,  on  appeal,  206. 

3.  A  general  demurrer,  therefore,  to  a  bill  charging  fraud,  ie  bad.  lb. 

4.  And  so  if  a  respondent  plead  to  such  a  bill,  he  must  deny  the 

fraud  by  his  plea,  and  by  an  answer  in  support  of  the  plea.    lb. 

5.  A  plea  of  bona  fide  purchaser  must  deny  notice  fully,  precisely 

and  positively,  though  it  be  not  charged  on  the  other  side.  Left- 
wich  «.  Orne,  207;  S.  P.  Harper  v.  Reno,  323. 

6.  It  must  also  deny  ail  knowledge  of  facts  charged  from  which  notice 

may  be  inferred ;  a  general  denial  is  not  sufficient.  Leftwich  «. 
Orne,  207;  S.  P.  Harper  t>.  Reno,  323. 

7.  Where  a  subsequent  purchaser  stated  that  he  bad  no  actual  know  - 

ledge,  nor  any  detailed  information,  relative  to  a  prior  lieu,  this 
was  holden  to  be  an  insufficient  denial  of  notice.  Harper  «.  Reno, 
323. 

8.  As  a  general  rule,  there  must  be  an  answer  to  the  charge  of  fraud; 

wueo,  however,  fraud  is  charged  as  the  conclusion  of  law  from 
a  particular  state  of  facts  set  out,  the  reason  of  the  rale  fails. 
Ross  e.  Duncan,  587. 

POSSESSION. 
See  Notice,  3. 


POSSIBILITIES.       v      '  ■  :  ;    '  • 

•it  ir do*  wel!  settled  that  cvcna  mere  possibility;,  coupled  with  an 
interest  in  real' estate,  may  be  'the  'aubjecf  of  a.  contract  which 
eouity  will  enforce.    Anderson  e.  Lewie,  f?8J    • 

POWfcR  OP  SALE.  \  .  •        . 

See  Mortgage,  1;  .  •    '         "   '*  * . 

ROWERS;/     ,  '  x     t       :  \    '      '\    # 

*     1.  Where*  a  wit!  authorizes  the  executor  to  vaise  money  on  the  credit 

«     •   \  of  the^state,  threugli  banks,  ind  he  ptocqf'es  aloan'frdm  indrvid- 

'  rials,  this  is  not  an  execution  of  the  power 'contained)  in  the  will, 

'         ' '  and  a  deed  of  t/ufct  given '"to  secqre  jhe  loan  does  not  bind  the 

*4        estate.    Ford'*.  Russell,  42.      4  •.  .   .  "'t    '' 

*  2"  Where  power  is'  £iven  by  a  will  to'raise*  money  on  mortgage,  and  a 

particular-  jpethod/ef  exeoutio'n  pointed  -dot,  a  negative  on  all 
*•  •  !    other  monies  is  clearly  Implied,  a.nd^tbV method  poinded  out  must 
be  followed  strictly.    ItQ.  •.'"/ 

PRACTICE. 
See.  Execution,  2,  tf.pHysBA.WD  ahd  Wm,'l;  JSuperbedeas  ;  Rb- 

.     fJBJVBR.  v    .*'.'.♦■'        ' 

1.  A  party  to  a  suit  riot,  affected  by  proceedings  in*  i^,  cannot  object 
to  any  irregularity  in  thpfce  proceedings.    Pipkin  »',  Haun,  .234.' 

$.  A  party  who  .has' expressly  or  tacitly  consented- to  a  deoteei  will- 
never  be  heard  in  an  attempt  to  vacate  ft.-.  /&.   . 

3.  A  decree  will  "not* Dedicated  when,  the  defect complained  of  is 
such  as<may  be  remediechbymere  motion/    &. 

•  4*  A  decree  may  at  any  time  *be  rectified  iff-caee  of  omission,  where 

the  matter  ossitted  should  have  been  embraced  in  it  almost  as  of 
course.    J6.  •        •,"•  * 

5.  A  written  statement  6f*  the  complainant,  filed  with  the  papers  in 

the  case,  stating  that  two  of  the  defendants  were  not,  b>ougtit 
into  court  because  tbey  Were  (bund  not  to  be  interested  •  in  tjie 
matter,  is  equivalent  to  a  formal  ilismissal  as  to  the  parties  not 
brought  in.     lb, 

6.  An  infant  is  entitled,  under  a  general  answer,*  to  mil  .himself  of 

any  defence  which  he  might  have  specially  insisted  on.     The' 
court  will  not  permit  his  rights  V>  be  prejudiced  by  airy*  omission 
of  his  guardian  ad  ftm.    Hood  e.  Bowman,  200. 

7.  If  a  complainant  suffer  two  entire  terms  to  elapse  after  filing  his 

bill,  without  taking  any  further  steps  in  his  suit,  it  will  be  dis- 
missed for  want  of  prosecution.    Doyle  e.  Devane,  845. 

8.  Where  a  defendant  at  law  transfers  his  ease  to  a  court  of  chancery, 

upon  an  allegation  that  his  defence  is  equitable,  the  plaintiff  at 
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a  ,  .  law,  should  always  be,  aljawed  to  proceed  to  judgment,  in  .order 
<  that  ho  nay  have  execution  thereof  without  dela?,if.the  defence 
to  his  action  J&e  nof  sustained  in  chancery.  Anderson  v.  Wal- 
ton, 347.  .' 
D.  An  injunction  Will  not  be  dissolved  upon  the  affidavit  or  answer  of 
a  person  who  is*  no  party  to.  the  bill.  McGuffie  tr.  Tbp  PUntera? 
*Bank,  383. 

10.  Respondents  in  equity  cannot  question,  the  jurisdiction  of  the  court, 

after  filing-  tfgenejal  answer  tb.t^e  bill.    Osgood  ».  Brown*  392. 

11.  Exceptions  cannot  be  taken  to  an' answer  in  support  of  a  plea. 

Leftwich  «/0Aie,  ;207s  '     * 

.  *  l&.Testimony  in  ctyieY'must  always,  be  tikefc  before  a  reference  is 
made.  The  court  will  not  ipake  a  reference  upon  the  mere  specs- 
lation  tba£  parties^,  may  adduce  testimony  before  the  .master. 
Planters' Bank  ©..Stockman,  5ps/  #• ' 

.  13.  A  motion  to  appoint  a  receiver  wiJ\'not  "be  heafd  until  the  respond- 
ent has  had  notice,  if  it  'be  . practidaUe  to  give  notice.  Mays*. 
Rose,  703,  .  ,  '      * 

S  *  t  •' 

PREFERENCE. 

Although  •  it ,  is  the*  poTrcy  of  tf  tourt  of  equity  to  distribute  the  assets 
of  a  debtor*  equally  among  his*  creditors,  yet  if  one  of  them  has 
'  obtained  a  legiri  preferonoe,  that  preference  mast  be  preserved. 
Agricultural  Bank  v.  D6rsey ,  838. 

PRINCIPAL  AND  AGENT. 

See  Conveyance,  3,  4  ;<  Vkndob  andYetoee,^ 
Where  an  agent  transferred  the  notes  of  his  principal  to  &  third  per- 
son, to  indemnify  him  for  <an  indorsement  of  the  agent 'a  own 
,  paper,  the  transit  was  holdea  to  Convey  no  title  to  the  notes,  but 
,  that  the* title  remained  in  the  principal.    Holmes  «.  Carman,  406. 

'  •  ■  *  •* 

PRINCIPAL  AND  SURETY. 
£ee  Forthcomiho  Bono,  2j  4,  5;  Indobbeb.. 

;    1.  One  surety  has  an  unquestionable  right  to  stipulate  for  separate 
indemnity,  and  to  apply  it  in  extinguishment  of  his  portion  of  the 
'   *    liability.    Thompson  e.  Adams,  225. 
-2.'  Such  indemnity  can  only  be  reached  by  the  other  sureties  when 

taken  in  fraud  of  them  or  for  their  joint  benefit.  76. 
3.  Chancery  will  not  permit  a  plaintiff  at  law  to  enforce  the  collection 
of  a  debt,  when  the  defendant  is  surety  for  him  to  an  amount 
larger  than  that  sued  for,  unless  the  plaintiff  will  fully  indemnify 
the  defendant  against  his  liability  as  surety,  more  especially  if 
the  plaintiff  is  shown  to  be  insolvent.  Abbey  v.  Van  Campen. 
273. 
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PRINCIPAL  AND  SURtfTY-^on/mtwrf.     .. 
•  4.  A  surety  his,  in -respect  of  hie  liability,  the  right  of  a  creditor*  as 
against  bit  principal,  and  upon  the'  insolvency  of  lh*  principal 
.  »     niay  retain  any  fund*  belonging  to  hkn  h/-w*y  of  inrie/rinitjr.    lb. 
'  %  5**  The  rale  at  law  is,  that  where  »sejrerai  person?  bind  themselves 
'jointly  and  severally  by  a  contract,  and  nothing'  appears  on'  the 
face  of  it  to  show  that  there  exists  the  relation:  of  principal  and 
surety,  all  are  regarded  as  principals'.    The  fpYm  of  the  contract 
.    precludes  any  party  from  averring  at 'law  that  lie  signed  as  surety; 
but  in  equity  the  true  relation  of  the  parties  may  be  shown,  not- 
withstanding the  foxm  of  the  contract.  *  David  «.  JVlikefl,  548. 
'  *    6.  A  judgment  against  principal  And  snrety  does  not  convert  the  lat- 
'•  ter  into  a  principal  debtor ,«o  as  %q  strip  him' of  any  equity  he 
might  subsequentlyacquiie  against  the  creditor,  on  account  of  his 
*    .'.   character's  surety*  ■  ?*.  '  '...*'  '     -  *  » 

7*  If  a  plaintiff,  in  execution"  'release'  a'  levy,  on  personal  property  of 
the.  principal  dettndant,«againbt  the  re  alone  trance  of  another  de- 
fendant who  is  snrety  onry,;the'  latter  will  be  thereby  released, 

*  •  ■ ,       '  and  a'uew  execution  cannot  issue,  against s  him  on  the  judgment. 

•    Ibid.     .  '  «  "•  ,    ..  * 

-    \8.  Where  a  levy*  was*  made*  on  land  of  the  principal'  defendant*  and 
••      -   .the  plaintiff,  agamst'the  will  of  another  defendant  who  was  stfre- 

*  '       f  ty,  released  it,  and  had  a*  subsequent  levy  made  on  personal  prop- 

erty of  the  principal  defendant,  add  the  latter  thereupon  executeo* 
f  a-  forthcoming  hdnd,  which  the  surety  Tefused  to  sign,  but  which 
the.  plaintiff  accepted  without \ his . signature ;  the  surety  was 
holden  'to  be  discharged,  And  tyie  plaintiff  perpetually  enjoined 
from  issuing  execution  against  him.'  */6.  .  ■ 

9.  If  a  creditor  discharge  a  lien  upon  the  .property  of  the  principal 

debtor,  which  he  htfs  acquired  oy.vjrjfcue  of  a  judgment  or  a  levy, ' 
the  surety  will  oe  equally  exonerated  as  if  the  lien  were  ac- 
quired by  contract,    i6. 

10.  If  the  creditor  release  any  security  for  the  payment  of  his  xlebt, 

the  surety  is  thereby  discharged  to  an  extend  ,ajt  least  equal  to 
the  value  of  the  security  released,    lb. 

PROBATE  COURT. 
See  Administrator,  2,  4,  5;  Jurisdiction,  1.  a       \ 

1.  The  probate  court  is  the  proper  tribunal  to  cprrect  an  executor's 

account.    Simmons  v.  Henderson,  403. 

2.  Whether,  if  an  executor  be  charged  with  wasting  an  estate,  and 

appropriating  the  proceeds  to  his  own  use,  the  probate  Court  can 
appoint  a  receiver,  quere.    lb* 

3.  The  probate  court  caimei.take  jurisdiction  of  conflicting  rights  and 

remedies  of  the  creditors  of  an  estate  in  course  of  administra- 
tion before  it.    Arnold  v.  fiamer,  509. 
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PROMISSORY  NOTE*. 
See  isDouvt;  If»V9€^iois  4;  Liitr,  4 ;  Nmotukb  Paps*  ;  Pufrci- 

.      PAt  AtfS  AaftHT;   SlfEBJfF,  1;    VtMDOft  AMD  VsftfDEBS  4,  10,  ll.1 

1.  A  promissory notd  given  id  consideration  of  *  bond  that  W.  D. 

should  make  or  cause  ,toJ>e  made)  to  E.  C.  W« a  valid  title  to  fife 
sections  of  fend,  claime4-by  said  W.  D.  as  assignee  of  certain 
..    Indians,  wbe  olaim  by  virtue  of  a  treaty  with  tlie  Uojtejd*  States, 
.,  whenever  the- said  W.  B.  ehall,obtain  a  title  to  the  saoae,  im  void 

,becanseof  the  uncertainty  of  the  condition*    Wiikhson  v.  Davis's 
AdnVr,53.       ..:...' 

2.  If,  on  accotfnt  of  a  contract  between.  A  and  B,  A  give  bis  note  ttr 
.    C,  whois  a  cte&tor  of  3,  A  eannot  be  relieved  against  itbec&oaeV 

.  of  any  fraud  committed  by  1$,  in  the  contract  frith  him,  Wil- 
liamson e..Raney,  112. 
6.  Where  a  promissory  note  was  gfvea  in  consideration  of  eertain 
covenants  in  a  deed,  and  Jha  note  was  transferred  to  a  third  per- 
son who  obtained  judgment  on  it  i  held,  that  a  failure  to  perform 
the  covenants  was  no  bar. to  a  recovery  on  the  note  by  the  holder 
thereof,  and  that  chancery  -could  not  enjoin  execution  on  the  judg- 
ment.   Gridley  *  Tilcker,  209. 

4.  The  maker  of -a  promissory  ndte/  was'garnisheed  by  a  judgment-cre- 

ditor of  the  payee,  and  answered  the  garnishment  by  saying*  that 
he  Wa*  indebte4  to  the  payee  to  the  amount  of  four  hundred 
dollars.  On  this  answer,  judgment  •  was  rendered  against  him, 
in  favor  of  the  judgment- creditor,  foi  that  amount.  Previous 
to  the  service  of  th$  garnishment,  however,  the  payee,  without 
the  knowledge  of  tfce  maker,  had  tcansfecred  the  note  to  a  third 
person,  who  brought  suit  and  recovered  judgment  by  default  for 
the  amoupt  thereof.  .  Held,*  that  the  transfer  of  the  note  gave  the 
holder,ap  absolute,- right 'to  the  proceeds,  and  no  subsequent  act 
of  the  maker  could  diwst  that  right.   Speight's  Ex.  *.  Brock,  389. 

5.  Where  the  makers  of  a  promissory  note  procured  the  same  to  be 

indorsed. by  representing  to  the  indorser  that  it  was  to  be  used  as 
.  the  re.ne.yal  ef  a  note  on  which  the  indorser  was  already  liable, 
*  and  afterwards  it  appeared  that  the  indorser  was  under  no  soch 
previous  liability,  and  that  the  makers  negotiated  the  note  for  a 
•  different  purpose;  held,  that  the  indorsement  was  procured  by 
w  fraud  and  the  note  fraudulently  put  into  circulation,  and  that  there 
was  a  failure  of  consideration  as  to  the  indorser,  who  was  thereby 
discharged  unless  the  holder  received  the  note  without  knowledge 
of  the  fraud,  in  the  usual  course  of  trade,  and  for  a  present  valua- 
ble consideration.    Nevitt  e.  Bank  of  Port  Gibson,  43$. 

PROSECUTION,  WANT  OP. 
See  Peacticb,  7. 
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PUBLIC  OFFICER. 

The  act, of  *  public  officer  will  .be  presumed  to  have  been  rightfully 
done  until  the  contrary  appears.    Anderson.*.  Lewis,  178. 

PURCHASER. 

"  •  See  Fraud,  3,  4;  5  $  Judgment,  6  ,-  Lien,  3 ;  NotHdb,  1,  2,  3;  Pleas- 
ing, 5,  0, 7, 8 ;  Purchaser  at  Shrift's  Sale  j  Trust  and  Trus- 
tee; l,  4,  ■    • ' '  •  •   . .   . 
l.An  intestate's  property,  in  the  hands  of  hie  administrator,,  is  a 
trust  fund  for  the*  benefit  of  tho  .creditors  and  distributees;  and 
apy  one  purchasing  it,  with  either*  actual  or  constructive  notice, 
.  (        becomes,  ip§o  fqcto,  a  trustee'.    Bjfiecoe  e.  Thompson,  155 ;  S.  P, 
♦Holme*  v.  Carman,  408. 

2.  A  purchaser  from  the  administrator  is  presumed,  ty  law,  to  krfow 

whether  the  latter  hid  power  to  sell  the  property  of  his  intes- 
■     tate.   lb'.     '  '    •'  '    , 

3.  To  constitute  'one  a  bona  fide  purchaser,  there  must  be  a  parting 

with  money  or  property,  or  a  doing  of  some  act  on  the  faith  of 
*     •       the  purchase  itself  which,  cannot  be  retracted.    Rollins  v.  Callen- 
der,  295. 
4**A  bona  fide  purchaser,  for  valuable  consideration  and  without  notice, 
from  .a  fraudulent  grantee,  is  protected  against  the  general  credi- 
tors of  the  grantor.    Agricultural  Bank  v.  Oorsey,  338., 
5.  One.  who  takes  a  conveyance  in  payment  of  a  pre-existing  debt 
'•    from  the  grantee  is  not  entitled  to  protection  against  the  prior 
creditors  of  the  grantor1,  they  having  the  stronger  equity.'  lb. 

PURCHASER  AT  SHERIFF'S  SALE. 
See  Execution,  6, 7<  * 

1,  If  the  vendor  of  land  sue  the  vendee  on*  notes  given  ibr  the  pur- 

chase-money, and  >sell  the  land  itself  on  execution,  he  wi  1,1  be 
taken  to  have  elected,  (though  in  an  irreguTar  manner,)  to  pursue 
his  lien  at  law,  and  will  be  decreed  to  convey  the  legal  title  to 
the  purchaser  at  sheriff's  sale.    Thompson  v.  Mc*GriIl,  401. 

2.  And  in  such  a  case,  it  seems,  notice  to  the  purchaser  that  A  part 

of  the  original  purchase  money  is  unpaid,  will  make  no  differ- 
ence.  lb. 
9.  A  purchaser  of  real  estate  at  sheriff's  sale  may  apply  to  the  chan- 
cellor to  set  aside  a  deed  of  the  property  so  purchased  made  to 
defraud  the  judgment-creditor,  and  the  court  will  grant  him  the 
same  remedies  and  measure  of  relief  which  it  would  grant  the 
judgment  Creditor  himself.  Mays  «.  Rose,  708. 
VoLd— 65 
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RECEIVER. 
,See  Pa  action,  14. 

1.  If  a  notion  be  atde  to  +ppoiajt  a  receiver  upon  bill  and  answer, 

and  the  answer  deny  all  tke  material  allegations  of  the  bill,  the 
motron  will  not  be  granted.    Simmons  v.  Henderson,  403* 

2.  A  complainant  it  only,  entitled  to  tke  appointment  of  aa  receiver 

when  the  grounds  charged  in  the  bill  ate  admitted  by  the  answer 
or  eaUbliehed  by  proof.    76. 

3.  An  application  to  appoint  a  receiver  is  oae  agdreeeed  to  the  sound 

discretion  of  the  court,  and  to  be  granted  a*  auxiliary  to  the 
attainment  of  the  enda  of  jaetioe,'  Maya-  e.  Rose,  7U3. 
.  4.  In  order  to  have  a  receiver  appointed,  the  complainant  mast  show : 
First,  that  he  has  a  clear  right  to  the  property, or  some  lien  upon 
it,  or  that  it  constitutes  a  special  fund  to  which  he  may  resort  for 
the  sutiafaction  of  his  claim.  Second,  that  the  re*  poo  dent's  pos- 
aeasion  of  the4  property  was  obtained*  by  fraud,  or  that  the  prop- 
erty itself  or  the  income  from  it  is  in  danger  of  loss  from  the  neg- 
lect, waste,  misconduct*,  or  iasolveney  of  the  respondeat,   io. 

RECONVEYANCE. 
See  Condition,  1.. 

REGISTRY. 
See  Notion,  1,  2,  4. 
A  deed  unduly  registered,  for  want  of  a  valid  acknowledgment,  is  not 
notice  ;  but  such  a  deed  creates  an  equity  which  will-be  enforced 
unless  notice  of  it  is.  fully  and  positively  denied.    Harper  e. 
Reno,  823. 

RELEASE 

Although  at.  law  a  release  of  one  of  two  joint  obligors  is  a  release  of 

,  both,  yet  equity  will  not  allow  it  to  operate  beyond  the  intention 

of  the  parties  and  the  justice  of  the  case.  Thompson  v.  Adams,  225. 

RELEASE  OF  ERRORS. 

1.  The  statute  which  requires  a  release  of  errors,  on  filing  a  bill  to 

stay  proceedings  at  law,  applies  only  to  the  defendant  in  exe- 
cution, and  not  to  any  third  person.    Sevier  e.  Ross,  519. 

2.  The  issuing  of  an  injunction  works,  of  itself,  a  release  of  errors  at 

law.    lb. 


RENT. 

Although  chancery  docs  not  ordinarily  take  jurisdiction  of  a  case  for 
rent,  yet  where  the  time  of  payment  or  the  amount  to  be  paid  is 
uncertain,  or  where  distress  is  evaded  or  obstructed  by  fraud,  i{ 
wijl  eatertain  the  ease  and  giv*  relief.  Dawson  o.  Williams,  99, 
*         »  '.  '  .    •  ..   - 

RESCISSION  OF  CONTRACTS.    '  •  , 

•  flee  Bill  lit  Chanckry,  1,11.  } 

RESERVATION, 
bee  Tbeaty;  7.      •.*''' 

'RESULTING  TRUST.  , 

flee  Husband  and  Wife,  5. 

1.  If  A.  furnish  money  to  B,  who  agrees  to  purchase  land  with  it  in  the 
name  of  A,  and  B.  purchase  the  land  but  take  the  title  to  himself, 
a  trust  results,  and  fie  will'  be*  decreed  to  convey  the  title  to  A. 
Powell  v,  Powell,  184. 
.  2.  Tn  1834, \.  placed  certain  slaves  in  the  possession  of  H.  with  the 
understanding  that  they  were  to  be  discharged  of  all  claim  on  the 
part  or  t.  if  H.  shduld  pay  him  a  particular  sum  at  a  certain  . 
time.  H.  failed  to  pay  the  money  as  agreed,  and  L.  tfoen  con- 
veyed' the  slaves,  in  consideration  of  the  same  sum  paid  by  M.  & 
&  Co.  to  one  T,  in  trust  to  be  sold,  if  necessary,  to  pay  M.. 
Co.,f  the  money  so  advanced  by  them  to  L.,  as  also  a  further  sum 
due  from  *H.  to  St.  &  Co.;  but  if  H.  paid  ML  &  Co.  these  two 
sums,  then  T.  as  trustee  was  to  convey  the  slaves  to  H's  wife  for 
her  life,  with  a  limitation  over  to  her  children  by  name.  In 
March,  1839,  H.  paid  the  sums'  specified  to  M.  &  Cp.  and  obtained 
their  release  of  all  clajms  under  the  deed  of  trust.  In  1839  and 
1840,  B.  and  E.  recoveied  several  judgments  against  H.  and 
levied  on  the  slaves  as  his  property.  H's  wife  and  T.,  her  trus- 
tee, thereupon  filed  a  bill  to  enjoin  the  sale  of  the  slaves 
and  claiming  them  as  her  property  under  the  t  deed  of  trust. 
Held,  that  H's  interest  in  the  slaves  commence^ at  the  time  he 
paid  the  sums  specified  for  them,  and  a  resulting  trust  in  his  favor 
then  arose  which  pre-existing  creditors  had  s  right  to  make  avail- 
able for  payment  of  their  debts,  notwithstanding  the  form  of  the 
conveyance.    Hood  v.  Booth,  215. 
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S- 

SALE.    . 

1.  Whew  cmeiefettUat  ordered  ootexecat lo«€f  a  j^Hi««t  on  which 

bot  12  dolls  rs  were  doe,  and  bad  it  levied  on  the  property  of  the 
otber  defendant,  yalocd  at  5000  dattare,  and  parcbased  theses** 
himself  at  sheriff's  sale  for  the  suss  of  10  dollar*;  tbe  aaie  wis 
bolden  to  be  fraodalentv  and  eet  aside  on  payment  of  the  balance 
doe  on  tbe  judgment.    Reynolds  e.  Nye,  462. 

2.  Chancery  will  aet  aside  a  sale  made  under  execution  when  it  is 

tainted  with  fraud,  or  infected  with  other  Tiees  which  reader  it 

ioeqsitable.    lb. 

i 

SALE  OP  LAND. 
See  BfLL  im  Chancery,  2;  CQjmssATior ;  Convet ahcb,  3 ;  Objec- 
tive Title;  Execution,  4, 6 ;  Fbjlub,  3, 4, 5 ;  Ikjurotiow,  2,  3 ; 
Possibilities;  Pea chaise  at  8HBBirya  Sale;  RssVLTnie  Tauar, 
1;  9rEcnric  Pkefoemaiicb,  1;  Statbte  of  Fbavm;  Treaty,  1,3, 5. 

1.  Where  a  person  representing  himself  as  the  assignee  of  some  In- 

dians entitled  to  certain  land  by  virtue  of  a  treaty  with  the  United 
States,  sold  the  land,  and  it  afterwards  appeared  that  he  was  not 
the  assignee,  but  had  contracted  to  become  such  on  conditions 
which  he  bad  not  fulfilled,  the  sale^was  holden  to  be  fraudulent, 
and  the  contract  rescinded.    Wilkinson  e.  Davis's  Adm.  53. 

2.  Every  contract  for  the  sale  of  land  must  fix  its  locality,  or  there 

must  be  such  a  description  of  it  that  parol  testimony  will  readily 
point  out  Its  situation  and  boundaries.    lb. 

3.  If  a  party  buy  land,  and  take  no  covenants  for  title,  and  there  be  no 

fraud  in  the  case,  he  cannot  be  relieved  either  at  law  or  in  equity, 
though  the  title  utterly  fail.    Williamson  v.  Raney,  112. 

SATISFACTION, 
See  Judgment,  1,  2,  3. 

1.  Where  two  judgments  were  obtained  on  the  same  note,  one  against 

the  maker,  and  the  other  against  the  indorser,  and  execution 
against  the  maker  was  levied  upon  slaves  and  returned  with  this 
indorsement :  "  Received  $16,334  in  the  notes  of  the  Citisens' 
Bank  of  Madison  County,  which  I  am  ready  to  pay  over  if  the 
plaintiff  will  take  it.  S.  M.  Flournoy,  Sheriff:"  it  was  holden 
to  be  no  satisfaction  of  the  execution,  and  that  the  plaintiff  might 
prosecute  his  judgment  against  the  indorser  and  make  the  money 
out  of  him.    McNutt  v.  Wilcox,  116. 

2.  A  levy  is,  prima  fade,  satisfaction*©?  an  execution  ;  but  if  it  after- 

wards prove  insufficient,  the  presumption  fails.    lb. 
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SCHOOL  LANDS,  TRUSTEES  OF.  ' 
See  Ebtoppbl,  &|  JpRtaDicrioft,  2.  ,• 

SEPARATE  ESTATfi. 
See  Husband  and  Wife. 

SET-OFF.  \ 

A  claim  growing  put  of  a  breach  of  covenant  does  not  ordinarily  assume 
my  thing  of  the  character  of  a  debt  of  demand  capable  of  being 
reduced  to  certainty  by  calculation,  and  therefore  is  not  the  sub- 
ject of  set-off.    Gridley  «,  Tucker,  209. 

SJHERIFF.  , 

See  Bank  Notes;  Execution,  1,  2,  3.  , 

1.  A  sheriff  has  do  authority  to  receive  oil  execution  the  promissory 

note  of  the  defendant  or  any  other  person,  nor  is  the  plaintiff 
bound  by  such  a  receipt.    McNutt  «.  Wilcox,  116. 

2.  Although  the  sheriff,  in* a  qualified  sense*  is  the  agent  of  the  plain- 
k     (      .  tiff  in  execution,  yet  he  is  also  the  agent  of  the  law  which  points 

•  out  his  duty,  limits  and  defines  his  power.  .The  execution  is  his 

warrant  of  authority,  and  that  restricts  his  agency  to  the  receipt 

of  money  alone,  or,  convertible  bank -paper  ;  he  has  no  discretion 

•  to  substitute  any  thing  else  in  satisfaction  of  the  plaintiff's  claim. 

Osgood  v,  Brown,  392. 

3.  When  a  sheriff  finds,  that  property  which  he.  exposes  to  sale  is 

about  to  be  sacrificed,  he  should  return  that  it  was  not  sold  for 
<     want  of  bidders,  and  wait  for  a  venditioni  exponai*    Reynolds  «• 
Nye,  462.. 

SLAVES.     •  . 

See  Bill  in  Chancert,  I;  Resulting  Trust,  2;  Supersedeas,  2;  Ven- 
dor and  Vendee.  1. 

1.  As  a  general  rule,  where  personal  property  of  a  third  person  is 

seized  under  execution,  he  will  be  left,  to  nis  remedy  at  law  ;  but 
the  importance  attached  to  slave-property  in  the  southern  states 
has  induced  the  establishment  of  a  different  rule  in  regard  to  it, 
even  without  an  allegation  in  the  bill  of  peculiar  and  special 
value.    Sevier  *.  Ross,  519. 

2.  It  is  competent  for  a  slaveholder  of  Mississippi,  during  his  life- 

time, to  take  his  slaves  to  Liberia,  ox  elsewhere  without  the  state, 
there  to  remain  free  from  the  condition  of  servitude.    Ross  e.  ' 
Duncan,  587. 

3.  The  statute  of  this  state  regulating  the  manumission  of  slaves, 

does  not  prohibit,  either  in  letter  or  spirit,  a  citizen  from  directing 
by  will  that  his  slaves  should  be  removed  out  of  the  state,  to 
65* 
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Liberia  or  elsewhere,  even  though  the  consequence  or  avowed 
design  may  be  emancipation.  The  right  to  mannmit  slaves  is  not 
thereby  taken  away ;  its  exercise  wilhia  the  limits  of  this  state 
*  only  is  qualified,  lb. 
4.  The  court  will  not  look  beyond  the  act  of  removing  slaves  from 
this  state  to  their  place  of  destination  to  see  whether  by  the  laws 
of  that  place  emancipation  would  be  a  consequence  of  so  eh  re- 
moval, in  order  Co  establish  a  fraud  upon  the  laws  ef  Missis- 
sippi,    lb. 

t 

SPECIFIC  PERFORMANCE. 

1.  Where  there  has  been  a  payment  of  the-' purchase-money,  and  the 
vendee  has  been  suffered  to  take  possession  of  the-  land  sold 
by  a  parol  contract  and  make  valuable  improvements  thereon, 
these  circumstances  take  the  case  out  of' the  operation  of  the  sta- 
tute of  frauds  and  warrant  a  decree  for  specific  performance  of  the 
contract.  Fiooeane  v.  Kearney,  65l 
8*  It  is  a  general  rule  that 'equity  will  not  decree  specific  performance 
of  a  mere  personal  cdvenant  sounding  in  damages,  nor  of  a  eon- 
tract  relating  Co  personalty  where  compensation  may  be  had  at 
law.  Such  contracts  and  covenants  will  only  be  specifically 
enforced  when  the  property  has  some  artificial  value,  or  where 
breach  of  the  personal  Indemnity  would  be  productive  of  irrepara- 
ble mischief.    Hoy  *.  Hansborough,  533. 

STATUTE  OF  FRAUDS. 

1.  Where  a  contract  was  written  out  and  one  of  the  parties  promised 

to  sign  it,  but  was  prevented/by  his  death,  the  case  is  excepted 
from  the  statute  of  frauds.     Finucane  v.  Kearney,  65. 

2.  And  so  where  the  contract  was  intended  to  be  reduced  to  writing 

according  to  the  statute,  but  it  was  prevented  by  the  fraud  of  one 
party  or  by  unavoidable  accident.'  lb. 

3.  The  body  of  the  authorities  is  opposed  to  excepting  from  the  opera- 

tion of  the  statute  a  case  of  either  partial  or  full  payment  of  the 
purchase-money,  if  there  be  no  other  circumstance  to  call  for  the 
interference  of  the  court.  lb.  S.  P.  Hood  e.  Bowman,  290. 
4.  Where  potseFsion  is  insisted  on  as  part- performance  of  a  parol 
contract  for  the  sale  of  land,  a  direct  connexion  must  be  shown 
between  the  contract  and  the  possession.    Hood  v. Bowman,  290. 

STATUTE  OF  LLMITATIONS. 

1.  The  statute  of  limitations  of  this  state  barring  all  claims  against 
the  estate  of  decedents  unless  presented  for  payment  within 
eighteen  months  after  publication  of  notice  to  that  offset,  does  not 
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merely  limit  the  remedy,  bat  extinguishes  the  debt  itself.    Trus- 
.    tees  of  Jefferson  College  «.  Dickson,  474. 

2.  But  the  statute  does  not  -apply  to  claims  secured  by  mortgage  on 

real  estate,    Jo. 

3.  The  term  "estate,"  used  in  the  statute,  has  a  technical,  legal 

( sense,  and  denotes  the  quantity  of  interest  a  person  has  in  the 
thing  to  which  it  is  applied.  The  interest  of  a  mortgagor  in  the 
thing  mortgaged  is  what  remains  after  the  debt  is  satisfied,  a  mere 
equity  of  redemption*  A  mortgage  conveys  the  legal  estate  to 
the  mortgagee,  a  title. which  can  only  be  divested  by  payment  of 
.the  mortgage-money.    lb. 

SUPERSEDEAS.       ' 

1.  After  final  decree,  and  execution  issued  thereon,  a  tupcraedeas  may 
,  be  granted  for  suffioietjt  cause.    Robertson  v.  Haun,  265. 

2.  A  mere  misnomer  in  the  hill  of  sale  of  slaves  sold  under  a  decree 

is  not  sufficient  to  sustain  a  supenedea*.    lb* 

SUPPLEMENTAL  BILL. 

The  office  of  an  amended  or  supplemental  bill  is  to  cure  some  defect  or 
amplify  the  ground  taken  in  the  original  bill;  and  whether  the  ob- 
ject be  to  make  new  parties,  or  to  introduce  new  matter,  the  con- 
nexion between  the  new  parties  or  the  new  matter  and  the  original 
bill  must  be  necessary  and  apparent.    Dickson  v  Poindexter,721. 

.SURCHARGE  AND  FALSIFY.  ' 
See  Administrator,  1,  7. 

SURETY.  .',»'• 

See  Principal  and  Surety.  "  * 

TESTAMENTARY  GUARDIAN. 
See  Children. 


T. 

TREATY. 
See  Fraud,  3, 4,  5. 
1.  The  sixth  article  of  the  Chickasaw  Treaty  provides  that  a  section 
of  land  within  the  territory  which  was  the  principal  subject  of 
the  treaty  should  ba  reserved  to  each  male  and  female  of  the 
Chickasaw  tribe,  not  being  the  head  of  a  family,  of  twenty-one 
years  and  upwards.    This  vests  in  the  persons  described  a  right 
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to  one  section  of  land*  fed  .that  right  may  be  oenteyed  to  a  third 
party  even  before  the  hod  is  located,  if  the  conveyance  be  made 
according  to  the  fqrms  erescribei  in  the  treat/.  Anderson  w. 
Lewis,  178. 

2.  Where  individual  rif  bta  vest  under  a  treaty,  the  same  rulee  of  coo- 

etruction  must  be  applied  to  the  treaty  a*  apply  in  the  case  of  a 
private  contract.    lb: 

3.  The  Chickasaw  treaty  require*  that  io  ordetto  the  sale  of  an  In- 

dian's reservation,  certain  officers  ahaJl  certify  that  the  Indian  ie 
competent  to  contract,  and  that  a  fair  compensation  has  been  paid 
him,  and  thereupon  the  President  ehaU  approve  £he  sale.  Such  a 
conveyance  is  prima  facie  evidence  of  a  good  title,  bat  nay  be 
contested  in  a  court  of  chancery,  and  set  aside  for  fraud.    lb. 

4.  The  acts  of  the  officers  certifying  to  the  competency  of  the  Indian 

to  contract,  under  the  Chickasaw  treaty,  are  purely  ministerial, 
and  do  not  partake  of  the  nature  of  a  judicial  sentence ;  their 
duties  do  not  resemble  those  of  commissioners  appointed  by  con- 
gress with  full  power  and  for  th,e  express  purpose  of  deciding  finally 
between  adverse  claimants.    lb. 

5.  Though  in  conveyances  from  one  private  person  to  another,  condi- 

tions in  restraint  of  alienation  are  void,  yet  conditions  of  the  same 
nature  imposed  by  treaty  do  not  come  within  the  scope  of  that 
rule.    lb. 

6.  The  certificates  required  by  the  Chickasaw  treaty  to  pass  the  title 

of  an  Indian  to  his  reservation  of  land  are  conditions  subse- 
quent,    lbs 

7.  The  sixth  article  of  the  Chickasaw  treaty  passes  an  absolute  fee 

to  the  persons  therein  mentioned,  tbe  word  •« reservation"  being 
equivalent  to  a  grant.    8.  C.  on  appeal,  203. 

TRUST  AND  TRUSTEE. 
See  Execution,  1 ;  Fraud,  2;  Husbato  and  Win,  1,  2,  5;  Purcha- 
ser, 1;  Resulting  Trust. 

1.  Where  a   person  purchased  an  estate  incumbered   by  a  deed  of 

trust,  and  in  order  to  perfect  his  title  paid  the  mouey  secured  by 
such  dt»ed,  and  had  satisfaction  entered  upon  the  face  of  it;  held, 
that  although  the  strict  legal  effect  of  this  was  to  clothe  the  gran- 
tor of  the  deed  of  trust  with  the  legal  title,  yet  he  had  do  such 
interest  as  could  be  reached  by  a  judgment  at  law  obtained 
against  him  after  the  execution  of  tbe  deed.  Mclntyre  t.  The 
Agricultural  Bank,  105. 

2.  If  necessary  for  the  protection  of  equitable  interests,  chancery  will 

consider  the  legal  title  as  still  remaining  in  the  trustee  for  the 
benefit  of  the  parties  so  interested.    16. 
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3.  A  purchaser  of  property  from  one  holding  it  in  trust,  with  know- 

ledge of  that  fact,  becomes  ipso  facto  a  trustee,  and  is  liable  as 
1  such  to  the  cestui  que  trust*    Holmes  «•  Carman,  408. 

4.  if  a  trustee  sell  trust  property  to  a  stranger,  who  has  no  know- 

ledge of  his  fiduciary  character,,  the  latter  may  acquire  title  to 
the  property  by  the  acts  of  the  trustee,  and  hold  it  discharged 
from  the  trust.    Ford  9.  McGehee*  460* 

5.  If  a  trust  be  an  illegal  one,  it  can  make  no  difference  whether  it  be 

tacit  or  expressed,  as  the  same  consequences  must  follow  it  in 
either  character.     Ross  e.  Duncan,  587. 

6.  A  trust  may  be  created  perfectly  consistent  with  law,  and  yet  the 
-  law  may  have  pointed  out  no  mode  of  enforcements   still  it  would 

not  interpose  to  prevent  the  execution  of  the  trust,  but  leave  it  to 
the  voluntary  action  of  (he  trustee,    lb. 
,7.  A  person  may  eon vey  bis  property  upon  what  trust  or  condition 
soever  he  please,  if  it  be  not  against  law,  and  the  court  would  only 
interfere  at  the  instance  of  the  heirs  or  distributees  of  the  grantor 
.  or  testator,  where  there  had 'been  a  failure  or  refusal  to  perform 
the  trust,    lb 
'<  8..  Where  e  testator  directed  his  executors  to  send  his  slaves  to  Africa, 
under  the  direction  and  superintendence  of  the  American  Coloni- 
•  aation  Society,  provided  a  majority  of  the  .slaves  should  elect  to 
go,  it  was  holden  to  be  a  lawful  trust.    lb. 

TRUSTEES  OF  SCHOOL  LANDS. 
•  See  Estoppel,  3;  Jurisdiction,  2; 


U. 

UNCERTAINTY. 
See  Bond,  1 ;  Promissory  Note,  1. 

UNDUE  CONCEALMENT. 
See  Vendor  and  Vendee,  4,  0. 


VENDOR  AND  VENDEE. 
See  Compensation;  Execution,  5, 6 ;  Notice;  Purchaser;  Purcha- 
ser at  Sheriff's  Sale,  1,  2. 
1.  Where  slaves  arte  brought  into  this  state  as  merchandise,  and  sold 
here  in  violation  of  the  constitution,  the  contract  of  sale  is  void, 
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and  the  title  to  the  alive*  still  remain*  in  the  vendor.  Martin  v. 
Broadns,  35. 

2.  A  purchaser  at  administrator's  sale  who  is  decs* red  by  the  fraud 

er  mistake  of  the  administrator,  in  relation  to  the  subject  matter 
of  the  purchase,  is  as  much  entitled  to  relief  as  if  the  purchase 
were  made  at  a  private  sale,    Ives  e.  Pierson,  2*20. 

3.  Where  an  administrator  setts  lasd  to  which  his  intestate  had  no 

title,  the  sale  5s  void  and  most  be  set  aside,    lb. 

4.  Where  the  agent  of  the  complainant,  verbally  appointed  for   that 

purpose,  sold  the  complainant's  land  and  took  notes  for-  the  pur- 
chase money  payable  to  himself  instead  of  his  principal,  and  after- 
wards transferred  the  notes  to  a  stranger  to»  secure  the  •  payment 
of  his  own  debt,  without  the  knowledge  of  his  principal,  and  the 
purchaser  of  the  land  (aware  that  the  notes  had  been  transferred 
without  the  principal's  knowledge)  went -to- the  principal  and  per- 
suaded htm  to  make  a  deed:,  without  disclosing  the  fact  of  the 
transfer,  and  afterwards  toe  amount  of  the  notes  was  collected  by 
the  party  to  whom  they  were  transferred;  held,  that  the  agent's 
abuse  of  trust  was  no  ground  of  relief  against  the  purchaser,  and 
that  the  latter  was  not  bound  to  disclose  the  fact  of  the  transfer. 
Young  e.  Burnpass,  241. 
§.  That  undue  concealment  which  amounts  to  a  fraud  in  equity  is  the 
non-disclosure  of  facts  which  one  party  is  under  some  legal  or 
equitable  obligation  to  communicate,  and  which  the  other  party 
has  a  right,  not  merely  injbro  censcica/ue,  but  juris  er  dejnrt,  to 
know.    Ibid. 

6.  The  purchaser  of  a  defective  title,  with  full  knowledge  of  its  de- 

fects, cannot  afterwards  avail  himself  of  them  ss  a  ground  to 
be  relieved  from  paying  the  purchase  money.  w Allen  e.  Hopson, 
276. 

7.  A  purchaser  in  possession  is  not  permitted,  except  in  peculiar  cir- 

cumstances, to  buy  an  outstanding  title,  and  oppose  it  to  the  title 
of  the  vendor  under  whom  he  entered.     Harper  v.  Reno,  323. 
.    8.  Equity  will  reimburse  a  purchaser  for  money  advanced  in  extin- 
guishment of  Incumbrances,  but  it  will  not  permit  him  to  array 
them  in  hostility  to  his  vendor's  title.    lb. 
9.  A  purchaser  who  buys  up  or  discharges  an  incumbrance,  can  only 
claim  against  his  vendor  the  amount  actually  paid,  becaase  that 
would  be  the  measure  of  damages  in  an  action  on  the  covenants 
in  his  deed.    lb. 
10.  In  a  sale  of  goods  for  cash  or  a  note,  the  payment  of  the  one  or  the 
delivery  of  the  other  is  a  condition  precedent  implied  in  the  con- 
tract of  sale;  and  if  the  goods  are  even  delivered,  yet  if  the  deliv- 
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ery  be  made  subject  to  payment  or  the  giving  of  the  note,  the 
right  of  property  is  not  changed.  McGraw  «.  Pulling,  357. 
11.  Where  goods  are  to  be  paid  for  on  delivery,  if,  on  delivery, .the 
vendee  refuse  to  pay  for  them,  the  vendor  has  a  lien  for  the  price, 
and  may  even  resume  possession  on  the  ground  that  the  delivery 
was  conditional,    lb, 

VOID  CONTRACTS. 
See  Contracts,  1. 

VOLUNTARY  CONVEYANCE. 
See  Conveyance,  5. 


W. 


WAIVER  OF  AGREEMENT. 
See  Partnership,  14, 


WAIVER  OF  LIEN. 
See  Purchaser  at  Sheriff's  Sale,  1. 

WILL. 

See  Election  and  Satisfaction  ;  Powers  ;  Slave,  3 ;  Trust  and 
Trustee,  8. 

1.  Chancery  has  jurisdiction  to  correct  mistakes  or  obvious  omissions 

in  a  will,  but  they  must  bo  such  as  are  demonstrable  from  the 
scope  and  structure  of  the  will  itself,  or  readily  pointed  out  by  a 
plain  construction  of  its  terms.    Nutt  e.  Nutt,  128. 

2.  The  statute  of  Mississippi  requires  three  witnesses  to  a  will  de- 

vising real  estate ;  but  if  a  will  devising  both  real  and  personal 
property  be  attested  by  two  witnesses  only,  it  is  good  as  to  the 
personal,  but  void  as  to  the  real  estate.    lb. 

3.  The. right  to  dispose  of  property  by  will  is  as  broad  as  the  right  of 

disposition  while  living.    Ross  «.  Duncan,  587. 


END  OF  VOLUME   I. 


